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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
KAREN SCHWAB,
Plaintiff, 12C 8398
VS. Judge Feinerman

NORTHERN ILLINOIS MEDICAL CENTER d/b/a
CENTEGRA HOSPITAEMcHENRY,

Defendant

N N N N N N N N N N

M EMORANDUM OPINION AND ORDER

Karen Schwalalleges in this suit that h&srmer employer, Northern lllinois Medical
Center d/b/a Centegra HospillcHenry (“Centegra”)yviolatedthe Americans with Disabilities
Act (“ADA"), 42 U.S.C. 8 1210%t seq.by failing to accommodate her disability and by
terminating her after she requestedersonal leave of absendgocs. 1, 18, 44.Centegra has
moved br summary judgment. Doc. 45. The motion is denied.

Background

The following facts are stated as favorably to Schwladnon-movant, as the record and
Local Rule 56.1 allow.SeeHanners v. Trent674 F.3d 683, 691 (7th Cir. 2012). In considering
Centegra motion for summary judgment, the court must assume thedfuhose facts, but it
does not vouch for thenSeeSmith v. Bray681 F.3d 888, 892 (7th Cir. 2012).

Centegranoved to strike Schwab’s Local Rule 56.1(b)(3)(B) response and Local Rule
56.1(b)(3)(C) statement of additional facts. Doc. 56. The ceamiedthe motiorwith the
caveat that it will consideanly the portions of Schwabfgings thatcomply with Local Rule
56.1(b)(3). Doc. 58. Having reviewed Schwab’s filingg courtwill disregard{{13-14, 16,

18-19, 32, 49, 51, 53, 59-63, 69, ASwhwab’s Leal Rule 56.1(b)(3)(B) response (Doc. 52) to
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the extent they include facts thgd beyond what ifairly responsive tohe corresponding
paragraphs of Centegra’s Local Rule 56.1(a)(3) statenSad.evin v. Grecian___ F. Supp.2d

_, 2013 WL 2403642, at *1 (N.D. lll. May 31, 2013)f the nonmovant wants to assert facts
that go beyond what is fairly responsive to the movant’s factual assertion, thentltorsasot

in his Local Rule 56.1(b)(3)(B) response, but in Biatement.. of any alditional facts that
require denial of smmary judgmentunder Local Rule 56.1(b)(3)(C); Johnson v. Cnty. of

Cook 2012 WL 2905485, at *12 (N.D. Ill. July 16, 2012) (“It is inappropriate for a non-movant
to include additional facts, meaning facts extraneous to the substance of thagtatagvhich

the non-movant is responding, in a Local Rule 56.1(b)(3)(B) response. Rather, Local Rule 56.1
requires specificallyhat a litigant seeking to oppose a motion for summary judgment file a
response that contains a separate statement under Local Rule 56.1(b)(3){Gdufional

facts that require the denial of summary judgment.”) (citations and internatignanarks
omitted). That said, many of &non-responsivéactsin Schwab’s Local Rule 56.1){3)(B)
response also are set forthhier Local Rule 56.1(b)(3)(C) statement of additional facts (Doc.
53), and those facts will be considered.

Centegra deniemimostall of Schwab’s Local Rule 56.1(b)(3)(C) assertimiten
objecting on the grounds that they “fail to comply with the Local Rule 56.1 requiterhe
concise, short numbered paragrdnsd that “the facts asserted are immateri&dc. 60.
Although the paragraphs in Schwab’s Local Rule 56.1(b)(3)(C) statearaggefrom three and
six sentences each anduld have been shortartimes, the court wilhot disregard thenof
failing to be more conciséwith respect to materiality, the court will ignore extraneous matter
and takanto account onlyhose facts that are relevari addiion, the court will disregardny

of Schwab’sassertionshatpresent legal argument or that are not supportedspehificrecord



citations. SeeJudson Atkinson Candies, Inc. v. Latini-Hohberger Dhimari2e F.3d 371, 382
n.2 (7th Cir. 2008) (“[i]t is inappropriate to make legal arguments in a Rule 56.1 stéteme
Ammons v. Aramark Uniform Servs., |68 F.3d 809, 817-18 (7th Cir. 2004) (“[W]here a
non-moving party denies a factual allegation by the party moving for sumadgnnent, that
denial nust include a specific reference to the affidavit or other part of the recoslh@orts
such a denial Citations to an entire transcript of a deposition or to a lengthy exhibit are not
specific and are accordingly, inappropriafecourt should not & expected to review a lengthy
record for facts that a party could have easily identified with greater pariigri); Rush v.
MacArthur Found.2014 WL 1797581, at *2 (N.D. lll. May 6, 2014) (disregarding assertions in
the plaintiffs Local Rule 56L(b)(3)(B)response that failed to cite specific record matgrial
Erwin v. U.S. Deg’of State 2013 WL 6452758, at *1 (N.DIl. Dec. 9, 2013)gam@; Sys. Dev.
Integration, LLC v. Computer Scis. Carg39 F. Supp. 2d 1063, 1068 (NID. 2010) (“the
purpose of Rule 56.1 statements is to identify the relevant evidence supporting tied faatsy
not to make factual or legal arguments, and thus thet @aunot address the partiearguments
made in their Rule 56.1 statements and responses”) (citation omitted).

From September 2000 to August 2016h8ab was employealy Centegra, a hospital
system based in McHenry, lllinoias a partime registrain the Patient Access department
Doc. 52 at 1 10Schwabworked a minimum of 45 hours every twoeks, averaging three days
per week and thirteen days per moniidh. at 11. Schwab reported to Cheryl Ringler, the
Patient Access department team leaded, toKathy Zembal, the Patient Access department
managerwho was also Ringler’'s supervisdd. at 12.

Centegra has several policies goverrdeayes of absence, all of which are available on

Centegra’s intranetld. at {13-14. Centegra established a Family and Medical Leave Act



(“FMLA") policy and a Victim’s Economic Securitgnd Safety AC(“VESSA”) policy for
associates’ho needime off for family or medical issuesld. at J15. Centegra alduas a
Medical Leave policy for associates with medical issuesaahoot quéfy for FMLA leave or
who may nee@dditional time upon thexpiration of their FMLA leaveld. at 16. Centegra
has as well &ersonal Leave policy, under which associates may take up to thirty consecutive
days off from work to manage personal issués.at §17. The Personal Leave policy states:

A. REQUESTNG LEAVE

Associates may request a leave for absences that require them to be absent
from work for more than seven consecutive days. Associates should request
Personal Leave 30 days prior to the beginning of the leave, if the leave is
foreseeable. If the leave is unforeseeable, the Associate must request leave as
soon as practical.

B. APPROVAL

The associate must contact Human Resources Development to complete and
submit a Leave Determination Letter for a Personal Leave of Abseihee. T
appropriate pagrwork will then be provided to the Associate requesting the
leave of absence. The Leave Request Form will also require the approval and
signature by the Department Leader. The Department Leader will
communicate to the Associate if the request is approvelenied. All

completed forms will need to be sent to Human Resources Development for
processing.

G. RETURN TO WORK

There is no guarantee of a position when the Associate is ready to return to
work. If the Associate’s job no longer exists, the Associate may post for
openings that are available at the time the Associate is ready to return. If the
Associate does not qualify for any openings, employment will be terminated

H. EXPIRATION OF LEAVE

At the end of thirty days, Associates who have not returned to work will be
terminated from their employment unless they have posted for a position for
which they qualify and are waiting for a determination on the position.



Doc. 475 at1-3.

Centegra’s Absenteeism and Tardineshcy states: “f for any reason an Associate is
unable to work, the Associate must call his/her immediate supervisor or desigiaeen
advance of the scheduled shift as possible, and continue to call in each subsequent day of
absence unless previous arrangements hese imade with the supervisorDoc.52 at | 19;
Doc. 47-6 at 2. The policy specifies that “[a]ny Associate who is scheduled to nebf&ils to
report for an assigned work shift without notifying the appropriate supervisor ntnbielered
to have voluntarily resigned from their position and may be terminated as oa#teirdrking
day.” Ibid.

In 2001, Schwab was diagnosed with stage tveadt cancer. Doc. 52 aRg. Schwab
was granted medicalleave of absencieom May 2001 to December 2001 for breast cancer
surgery, chemotherapy, and radiation treatméhtat 22. In 2004, after finding a lump in her
breast, Schwaleceived FMLA leave from May 21, 2004 to July 18, 2004 for foligntesting
for a recurrence of breast cancét. at 23. During this sevemeek leave, Schwab attended a
total of two medical appointmenésd learned that she did novbkaa recurrencelbid. In 2006,
Schwab found another lump in her breast, and received medical leave from February 21, 2006 to
March 11, 2006 to undergo follow-westing Id. at §24. Since 2001Schwabhas not had any
recurrenceof breast canceosr requiredfurtherbreast cancer surgeries or chemotherapy
treatments Id. at 129. Although her cancéias beern remission since 2001, Schwab must
undergo followup testing at least once pgrar Doc. 60 at § 7.

In 2007, Schwab requested and received FMLA leave from May 2007 to August 2007 so
that she could have a hysterectomy, which was unrelated to her breast Caowes2at 125.

When she returned to wor€entegra accommodated Schwalg@guested to work shorter, four-



hourshifts. Ibid. In 2009, Schwab’s daughter suffered an instance of domestic violence, and
Schwab requested and receivdeSSAleave from June 1, 2009 to June 18, 20@P.at 126.
The Total Rewards group within Centegra’s Human Resources depahtzneltes all
associates’ requests for \@s of absence, and handled Schwab’s aforementkeviéd,
VESSA, and medicdéave requestsld. at ] 27, 55

Ringler’s role as team leader involved managing the work schedule featieait Access
department and finding coverage for open shifts. Doat¥34. Ringlemwas alsaesponsible
for handling associates’ requests for accrued time off, including requetagifay days off for
medical appointmentfiowever, she did not handle requests for leaves of absence or for
permanent schedule or status chandesl. On May 5, 2010, Schwab submitted a request to
Ringler for time off onJuly 6, 2010, July 13, 2010, August 24, 2010, and August 25, 2018t
1 35. At the time of her request, Schwab had not yet scheduled medical appointmbantsefor t
dates.lbid. Ringler approved Schwab’s request on May 6, 20d0at 136.

In the summer of 2010, the Patient Access department wassshibed, particularly
during the shift that Schwab worked two nights per weddkat 137-38. In early July 2010,
Schwab found another lump in her breast and wanted to have it checked to make sure she did not
have a recurrence of breast canddr.at 139. On July 13, 201®Bchwab made an oral request
to Ringlerto change from pastime statugo registry statusmvhich would reduce her workload to
only one weekend per montld. at f 40, 42, 47. Employees oagistrystatusmaywork on-
call and select theshifts from a list of open shifisosted two weeks priodd. at 41.

Schwab wadterested imegistry statuso she could havaore flexibility in her
schedule to attend medical appointmends.at 45. Her preferred doctor at Northwestern

typically took six months off each yefmr medical researcand was difficult to book for



appointments.bid. Although Schwab recognized that she could have scheduled appointments
with another doctor, she wanted to be available to attend appointments on short notice in the
event thater doctor'sother patientganceled their appointmentsbid. Schwab also wanted

more flexibility to attend court dates for her daughter and to provide caregiving to ieab6-

old brotherwho had cerebral palsyd. at 146.

During Schwalbs conversatiorwith Ringlerregarding her request to change to registry
status, Schwab mentioned that she needed flexibility to attend medical apptsntateted to
breast cancer, bghedid not tell Ringler or anyone else in the office that she had found another
lumpin her breas Id. at 147. At the time,both Ringler and Zembal wesaavare that Schwab
had previously been diagnosed with breast cancer and had been in remissianyfpears
Doc. 60 at 11 10-11Ringlertold Schwab that she would talk to Zembal to see howd¢bald
change the schedule to accommodate a change to registry Statug2at 148. On July 15,
2010,Ringler sent Schwab an emsihting in relevant partKathy and | discussed your
schedule and she is open to changbear with us and let’'s see what the next couple week[s]
bring. Some possible changes could open up the door to change your schiedalef49,

Doc. 60 at 117. On July 22, 2010, Schwab spoke with Zembataedhtedhat she wanted to
change to rgistry status so she could schedule medical appointrf@rtestingrelated to breast
cancer.Doc. 52at 50; Doc. 60 at § 48ln the meantime, no other employees received a
transfer to registry statufoc. 52at 7151-52.

Centegra disputes Schwalassertiorthat there wa an opening in registry statunsJuly
2010thatshe could have filled. Doc. 60 at § 19. Zembal’s deposition testimony, on which
Schwab relies, states: “[W]e had so many registry people. And I think thsramopening, but

| can’t really be positive without looking at ... my schedule from back then.” Doc. 52 at



21. Zembal proceedéd testify: “I can’t be specific because | don’t remember, but I think there
was a registry position openld. at 28. When asked whether she “would have been able to put
Karen in that registry position,” Zembal responded: “After we followed thegpobt | would
have to go to Vicki [Wheaton] and let Vicki know. Then | would have to take it to HR because
that would change [Schwab’s] status. And then they would have to do it in BRL.” Schwab
also points to her own deposition testimony that in 2010, the hospital “needed registry people
really bad,” as[tlhere was a high need for registry people to help fill shifts and vacatimhs a
illness” Doc. 47-1 at 11. éntegra correctlpotesthat the recordviewed in Schwab’s favor,
shows only that Zembal “could not remember if there was a registry opening 201@and
that itmighthave been possible to ange the change to registry statu®bc. 60 at § 19.

In July 2010, Schwab received positive feedback on her job performance. Doc. 60 at | 1.
On July 13, 2010, ZembaéntSchwab a handritten notestating:“Thank you for all of your
hard work and patience during this trying tifimereferenceo Schwab’s willingness to cover
shifts for theshortstaffed department]You are doing a great j6blbid. The same day,
Zembal sent Schwab an email congratutatier on ten years of service and thanking her “for all

[her] hard work and dedicationfd. at 3. On July 15, 2010,efnbal sent the entigepartment

ER.” Id. atf2. The same day, Ringler sent Karen an email stating, “Awesome Karen! Way to
go!” Ibid. Centegra does not dispute that, “prior to August 2010, Schwab’s job performance and
attendance were satisfactoryid. at 157.

Schwab was scheduled to work eight days in August 2010. Dat.JB3. On July 27,
2010, Schwab received an email from Zembal asking her to pitch in and pick up extra shifts

because the department was sistaffed. Id. at 157. On July 30, 2010, Schwab told the



Human Resources department that she neede#dédheime off for medcal testing for breast
cancer, as she wanted todailable for lasminuteappointments with her preferred doctaad.
at 154. Bonnie Ungaro fronHuman Resourcaaformed Schwab that there were registry
status positions available and that she was not eligible for FMLA leave, but that she coul
request a personal leave of abserideat 155; Doc. 60 at § 12Although Schwab spoke to
Ringler and Zembal prior to taking her FMLA, medical, ari€S$A leaves of absence, at no
time did Schwab speak to them about her request for personal leave. Doc. 52 at  59.

On August 2, 2010, Schwéiied out atwo-pageform provided by Human Resources
requesting a personal leave of absdnma August 1, 2010 to September 1, 201d. at 156.
The first page of the form had an empty line for the department leader’s sigridtiae{59.
Thesecond page of the forhad already beédiiiled out by Human Resources and consisted of
an “X” next to the stament, “You qualify for a Personal Leave of Absenaégphg withthe
initials “NM —8/2” next to “HRD Use Only) Date Processed & Irigia Doc. 60 at § 25:NM”
matched the initials of Nick Milfordwho worked in thd otal Rewards team ¢fuman
Resourcs. Ibid. Schwab submittekder form toPatricia Fiorese, a receptionistiluman
Resourceswho thersent itto Zembal.Id. at 1 27, 29.

Human Resources receptionists do not have the authority to grant leaves of absence and
do not verify completion of leave paperwork. Doc. 52 at &dhwab assesthatFiorese told
Schwab that she would pass the form to Zentbat, Schwab was “all sétand that Fiorese
would “see [Schwab] in 30 daysld. at 160; Doc. 60at 27. Centegra object® the extent
that Schwab’s conversation with Fiorese is used to shovitatabwas grantea leave of
absence Doc. 60 at 1 27, 30, 31; Doc. 59 at fH]*¢arsay is inadmissible in summary

judgment proceedings to the same extent that it is inadmissible in a Eiséhstadt v. Centel



Corp, 113 F.3d 738, 742 (7th Cir. 199Hiorese’s remarkwill be considered to demonstrate
their effect on Schwa—namely, to suppothe fact that Schwab believétht her request for
personal leave was approvedentegraloes not dispute for summary judgment purptisais
Schwab believethat her leave of absence vwagsproved when she handed in her paperwork and
that nothing else needed to be done. Doc. 60 at 1 27, 30; Doc. 59 at 5. There is no need to
resolve at this juncture whether Fiorese’s remarks are admissible tdtstd®chwab actually

had been granted a leave of absence, as summary judgment is being denied even without
considering Fiorese’s remarks for that purpose.

Schwab and Centegra dispute whether Zembal’s approval was required for Schwab’s
personal leave to go into effecdchwabdid not believehatshe needed such approvahdshe
expected that Human Resources would have told her of that requirement when they “went down
a checklist of the different things that were particular to [her] personal téalesence.”Doc.
60at 31. Schwab cites to the following portion of Zeirddeposition testimony to support
her viewthat Zembal lacked the authority to approve or deny her leave of absence:

Q: And what’s the procedure if [Schwab] was on an approved leave of
absenceWhat do you do then?

| don’t do anything.

Okay. You just sign the form and return it to HR?

Yes.

And so you're saying then that you did approve Karen’s leave of
absence?

It's not up to me to approve or deny. It’'s not in my hands to do the
approving. This just lets her know, lets HR know that shiéiedime. |
can’'t approve it odeny it in any way.That’s for HR to do.

So you're just signing the form, basically as an acknowledgement that
... you received the request?

Yes.

Okay. So to your knowledge then, Karen took and was granted a
personal leave of absence beginning August 27?

As far as | know, yes.

And you had no authority to deny that request?

No.

> O20OX®

ZOox O» O
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Id. at 111133-34; Doc. 54-2 at 42-43. However, Centegra points to the plain language of its
Personal Leave policy, which states that “[t{jhe Leave Request Form willegsire the

approval and signature by the Department Leader,” who “will communicate fstociate if

the request is appved or denied.” Doc. 60 at § 34; Doc. 47-5 at 1. Centegra also notes that the
Leave Request Form explicitly requires the department leader’s signBtoce 60 at B84; Doc.

47-11. Even though the official policy required Zembal's appr@aetasonale factfinder could
conclude that thisvas a mere formality and that Centegra, through the Human Resources
department, granted Schwab’s leave of absence.

While Schwab was at the Human Resources office, Zembal called Schwab anddeft her
message asking$he could pick up an extra shift that Zembal and Ringler had difficulty filling
Doc. 52at 158. At the time Schwab handed in her paperwork, she was scheduled to work on
August 3, 2010, and August 4, 201ld. at 162. Acting under the belief thaieh personal leave
request was approved, Schwab did not report to wotkase datesld. at {63.

On August 3, 2010, Zembal called Schwab’s home phone anduéiple voicemails
between 11 a.m. and 3 p.mhile Schwab wasut running errandsld. at 64. Schwab
checked her caller I.D. on either August 3 or August 4 and saw that seeveaidimissed calls
from Centegra, bughedid notcheck her voicemail or return the cadk that time.Id. at 166.

On August 4, 2010, Schwab spoke to Jennifer Endicott, a Centegra employee, who informed her
that Zembal had told Endicott that Schwab was on a leave of absence at thedimé0 at

1 45. Centegraobjectsto this statemenin hearsay grounds the extent it is introduced show

that Schwalactually was on an approved leave of absenbil. However, Centegra does not
dispute that Schwab’s conversation with Entticoadmissible teshow thatSchwab believed

thatshe was on an approved personal leave of absédpide. Again, there is no need to resolve

11



at this juncture whether Endicott’s statement is admissible to show that Schwally &etd
been granted a leave of absence, as summary judgment is being denied even withouhgonside
the statement for that purpose.

A few days later, Schwadlstened to tworoicemailsthat Zembal had left on August 3,
2010. Doc. 52t 167. In the first message, Zembal said, “Karen, can you give me a call? We
need to talk about the schedulébid. In the second message, Zembadl t8thwab thiashe was
considered a “neall — no-show” and that Centegra was accepting Schwab’s voluntary
resignation.Ibid. On August 9, 2010, Schwab received a termination Eteed by Zembal
which was dated August 5, 201@l. at 168. Thetermination letter stated:

This letter is to confirm your voluntary resignation from Centegra Health
System effective August 5, 2010 based on the following list.

e On Tuesday [August 3, 2010] I received a form from you by
interoffice requesting a personablve immediately without prior
notification from you in person.

e | called your home to inform you that | was not able to approve this
request due to extreme circumstances with scheduling at 10:48am.

¢ | left a message asking you to call me so we could wark ou
solution.

e | had not heard from you by 11:05am so | called and left another
message for you letting you know that | needed to hear from you
immediately because you were on the schedule for the overnight
shift Tuesday and Wednesday night.

e | again had not heard from you by 11:25am so | called your home
again and left another message letting you know that | expected you
to call me and fill your scheduled shift.

e | had not heard from you by 12:00 noon so | left another message for
you requesting another ¢al

e | had not heard from you by 3:00pm so | left another message for
you requesting another call.

e | had not heard from you by 6:00pm so | left another message for
you requesting another call and letting you know that if | did not
hear from you and you did not show up for your scheduled shift that
| would consider that your voluntary resignation.

e Intotal I left you 6 messages so we could talk and you choose to
ignore my requests to call me.

12



e Lastly you were arfo-call— no show” for your assigned 8/3/10 and
8/4/10 11p-7a shifts.

e Centegra policy HR-2.00 Absenteeism and Tardiness section D
states that “Any associate[] who is scheduled to work and fails to
report for an assigned work shift without notifying the appropriate
supervisor may be considered to have voluntarily resigned from their
position and may be terminated as of their last working day.”

e Based on this policy and the fact that you did not notify me your
supervisor or return any of my calls | am accepting your voluntary
resignation effectivenmediately.

Id. at 69; Doc. 47-13 at 1-2.

Copies of Centegra’s Fair Treatment policy and Absenteeism and Tardinegsyaoe
attached to the letter. Doc. 52 at(] After receiving the letter, Schwab checked her voidemai
and found another message Zembal had left on August 3, in which Zembal told Schwab that she
needed to come in for her shift and return Zembal’s call right avdayt {71. Schwab did not
return Zembal’'s calls or contact Human ResoutcaBscusghe termination letterandshe
proceeded to file a charge with the EE@I@gingdiscrimination on the bases mafce, age, and
disability, as well as retaliationd. at {74.

Schwab maintains that even thougbtermination lettepurporedto termnate Schwab
for being a “necall — no show,Zembal actually believethat Schwalwas on an approved
personal leave of absenfte the month of August and thus would have rasom to expect
Schwab to appear for her August 3 or 4 shifts. Doc. 60 at ¥&3bal testified at her
deposition that when she received Schwab’s paperwork from Human Resources orAugust
2010, she understood that Schwab had requagtedsonal leave of absence amat she had
“no reason to deny that ... persbfemve of absence requestbid.; Doc 54-2 at 39 Zembal
added that it was her “understanding then that as of August 2, [Schwab] was on a pesagenal

of absence.” Doc. 60 at { 33; Doc. 54-2 at 40,Z8nbalfurthertestified that Anne Haslinger

from Human Resources told her that Schwab was on an approved leave of absence. Doc. 60 at

13



1 35; Doc. 54-2 at 63Centegraargues that Zembaltestimonyregarding whaHaslinger told
heris inadmissible hearsay and cannot be introduced for the propdkain8chwab was in fact
on an approved leave of absence. Doc. 60 at 1 35; Doc. 59 at 6. Once again, there is no need to
resolve that objection at this juncture, and Zembal’'s testimony about whatd¢agbld her will
be considered only to the extengjoes to Zembal's belief that Schwab was on an approved leave
of absence.

CentegralisputeghatZembalbelievedthat Schwab was on an approved leave of
absencegiting to Zembal's depositiotestimony that the termination letter and her notes
refreshecher recollection and that she did believethat Schwab was on a personal leave of
absence:

Q: And you testified earlier today that Karbad taken a 3day personal
leaveprior to her termination. Is that what you testified earlier?
| said that's what this [termination] letter stated it was for. ... A89
personaleave.

Q: Okay. But after seeing the termination letter and your notes ... does that
refreshyour recollection about wheth&aren was on a 36ay leave of
absence?

A: Yes.

Q: Okay. Ard was Karen on a 3@ay personal leave?

A: No. Not to my knowledge, no.

Doc. 60 at 1 33; Doc. 6D-at 89.

Schwah however, points to Zembaltestimonythat hersole reason for terminating
Schwab was because Zembal did not know when Schwab wasngtirom her personal leave
and did not call Zembal back to inform her of her return date. Doc. 60 at { 54-55. Upon
receiving confirmation from Human Resources that Schwab was going amg@ldesave,

Zembal asked if “they could just let [her] know when [Schwab] was coming b#atkat 140,

54-55. Zembal testified in relevant part:

14



Q: Allright. So | want to understand exactiyat you're saying here is
you did not know when Karen was going to return from her leave of
absence, correct?

A: Correct

Q: And that's the sole reason that you contacted Anne [Haslinger]
regardingthis issue?

A:  Yes.

Q: And that’s the sole reason that you called Karen?

A:  Yes.

Q: And Karen did not call you back, correct?

A: No. Correct.

Q: And that’s the reason why sheas terminated?

A:  Yes.

Q: Because she did not call you back, and you did not know when she was
returning from her leave of absence?

A: |l was instructed by Anne to go ahead and write up the termination letter.

Doc. 54-2 at 61-62Centegraargues thathis testimonys speculativeand contradictthe
termination letterandalsothat Zembhsubsequentlgorrected her statemerdser her memory
was refreshedly thatletter. Doc. 60 at 1 55. Specifityl Zemballatertestified:

Q: Okay. Does thiftermination] letter refesh your recollection about the
reason for Karen’s termination?
A:  Yes.

Okay. And I think you testified beforkdt ... you were calling Karen to
see when she was returning from leave?

Correct.

Okay. But as counsel asked you, this letter doesn’t say anything about
asking or calling Karen to ask that question, correct?

Correct.

Okay. But did you call Karen?

| did.

Okay. And what was the purpose of the call?

OxO» OX O

A: To let[] her know that I did receivbeform, and that | needed to
understand what she was requesting, applying for.

Doc. 604 at 67.

15



Schwab alsasserts that Zembhetlievedthat Schwab was on a leave of absence because

Zembal took Schwab off the schedule for August 3 and 4 after receiving thedgaest

paperwork from Human Resources. Doc. 60 at 11 35-36. Zembal testified at heratepositi

relevant part:

Q:

Q

Q:
A:

ZO®2 O20 2O0» OZX

So likely, if [the Leave Request form] was sent out on August 2, you
would havereceived it August 3 in the morning sometime?

Possibly, yes.

Okay. And so after you talked to HR, what was your understanding of
what you should do with respect to tloerh?

Take her off the schedule.

Okay. And should you have signed the form then?

[Human Resources] didn’t ask me to sign anything and send it back.
They just said [to] take [Schwab] off the schedule, so that's what we did.
Okay. You took heoff the schedule then at the time?

Yes.

There was no problem that she—with her schedule shift during that
time? You would have found coverage for them?

We would have had to find coverage for them, yes.

Okay. Even if she was scheduled to work that night?

Yes. We would have had to.

Would it have been a problem with appraythe leave of absence if she
was scheduled to work that same day?
| had no choice.

And you took her off of the schedule then at that point in time?
I had Cheryl take her off, yes.

Doc. 542 at 44-46, 72. Centegra denies that Zembal took Schwab off the scheitinigto

Schwabs deposition testimonpnat“l was scheduled to work August 3 and 4.” Doc. 60 at 1 36;

Doc. 47-1 at 73However, Centegrtails to acknowledge the context for tistatement, as

Schwab wagxplaining that Zembaldd called her on August 2 to ask “if [Schwab] could work

another shift in betweemégr therassigneddugust 3 and August 4 shift&jr Lewanda.” Doc.

16



47-1 at 73.Zembaltestifiedthat she took Schwab off the schedule on August 3, so it is not
inconsistent for Schwab to state that as of vai@,she wastill scheduledd work on August 3
and4. Centegra also argues that “Zembal’s testimony was speculative aaatlglaontradicts
both the record and Schwab’s own version of events; and Zembal later correctstimente
after being shown relevant documents which refreshed her remoiléciting in relevant part to
the following portionof Zembals depositiortestimony:

Q: And you... testified that you were told Ken was on a leave of absence.
Is that what you said previously?

| don’t remember what | said.

Okay. Well, if that's what you had said, that conflicts with this
[termination]letter, correct?

Correct.

Okay. Does this letter refresh your recollection about the reason or
Karen’s termination?

Yes.

> O» O

Q: So did Anne Haslinger tell you that the leave had been approved?

A: No one told me that there was ever an approval of a leave.

Q: Okay.
Doc. 60 at 1 36; Doc. 6D-at 67. Areasonable factfindeould discredithis testimonyand
conclude fronZembal'searliertestimony thashe understood from Human Resourtted
Schwab had been granted a personal leave of absence and thus that she removed Schwab from
the August schedule.

Discussion
“The ADA proscribes an employer fromdiscriminat[ing] against a qualified individual

on the basis of disability’ in job application procedures and in the hiring or advancement of

employees. Majors v. Gen. Elec. Cp714 F.3d 527, 533 (7th Cir. 2013) (quoting 42 U.S.C.

8§ 12112(4). Schwab alleges that Centegra violated the ADA by: (1) denyintyjeer
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accommodations—her request to change to registry status, and her requesbfal peave; (2)
discharging hein retaliation for requestinthose accommodations; and @3criminating
against hebecause of her disability. Doc. 1 &29 (“Defendant discharged and retaliated
against Mrs. Schwab because she asked for an accommodati@8.()Deferdant violated the
ADA when it failed to accommodate Mrs. Schwab and discharged her.”), § 31 (“The
discriminatory and retaliatory employment acts and policies, practindscustoms of
Defendant violated the rights guaranteed by the ADA.32 {*Mrs. Schwab was unlawfully
denied an accommodation, discharged, and retaliated against in violation of the ;Aln&."10
at 2 (joint initial status report) (“The Plaintiff is seeking injunctive relief and desm#agredress
what she describes as discriminatory and retaliatory employment pragtitesDefendant.”).
The ourt will address eactiaim in turn.
l. Failureto Accommodate

Schwab argues that Centegra failed to providehieasonable accommodation when it
denied her requests for registry status and a month-long personal leavenotaliEee ADA
requires employers to make ‘reasonable accommodations to the known physicalabr me
limitations of an otherwise qualified individual with a disability who is an applicaatmqnoyee,
unless [the employer] can demonstrate that the accommodation would impose an undyg hardshi
on the operation of the business of [the employe@loe v. City of Indianapolis7r12 F.3d 1171,
1176 (7th Cir. 2013) (quoting2 U.S.C. § 12112(b)(5)(A)). dlsucceed on a fatlerto-
accommodate claim, “(1) the plaintiff must be a qualified individual with a disabilityh&?
employer must be aware of the plaintiff's disability; and (3) the employer raustfhiled to
reasonably accommodate the disabilitiatumfield v. Cityof Chicago 735 F.3d 619, 631 (7th

Cir. 2013). Centegra focuses on the third element, arguing that Schwab cannot ektblish t
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Centegra failed to reasonably accommodthatealleged disabilitybecauséit was not reasonable
for Schwab to request an entire month off, whether on registry status or on a peesanaf le
absence, in order to make herself available forrfastite cancellation appointments with her
preferred physician.” Doc. 46 at 13-14.
Under the ADA, dreasonable accommodation” menglude “job restructuring, part-
time or modified work schedules, reassignment to a vacant position ..., and other similar
accommodations for individuals with disabilities.” 42 U.S.C. § 12111(9)(Bhe facts relevant
to a determination of whether a medical leave is a reasonable accommodation are the facts
available to the decisiemaker at the time of the employment decisioAmadio v. Ford Motor
Co, 238 F.3d 919, 928 (7th Cir. 2001). An accommodation need not be made, however, if it
“would impose an undue hardship” on the operation of the eraptolpusiness42 U.S.C.
8§ 12112b)(5)(A). “The defendant has the burden to prove that the accommodation would create
an undue hardship on the busindzsg the plaintiff must firsshow that the accomrdation [she]
seeks is reasonable on its facédajors, 714 F.3d at 535 (internal quotation marks omitted).
Taking the facts in the light most favorable to Schwab, a reasonable jury could fiad tha
change to registry status or, in the alterna@veje-month leave of absence were on their face
reasonable accommodatthat would have alloweSchwakto be available for lasininute
medical appointments relatéaltesting forbreast cancerZembal and Ringler knew at the time
of Schwab’s requests that Schwaéspreviously treated for breast canesdtheyhad
approved her prior requests feVLA and medicaleaves spanning from three to seven weeks in
2004 and 2006 to undergo testing tethto breast canceMoreover, Ringler had approved
Schwab'’s request for time off for two shifts in July 2010 and two shifts in August 201 so tha

she could be available for medical appointments, even though Schwab had notdidedche
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them at the timef her requestTheburden thushiftsto Centegra teshowthatgrantingregistry
status or the leave of absemeeuld haveconstitutel an undue hardship.

With respect to the registry status request, the randrdateshat Human Resources
reason for denyinthe requesitvas that thergvere no vacaties at the time:An employer may
be obligated to reassign a disabled employee, but only to vacant positions; an emmployer
required to ‘bump’ other employees to create a vacancy sdbasaole to reassign the disabled
employee. ... Nor is an employer obligated to create a ‘new’ position for theetisa
employee.” Gile v. United Airlines, In¢.95 F.3d 492, 499 (7th Cir. 19963chwab argusthat
there was in fact eegistry statusacarcy, citing Zembal’s testimony that stieoughtthere was
a vacancy at the timaut that she could not remembd@ihere is no need to determine whether
Schwab is right, for even assuming that no reasonable jury could find that thesechas
vacancy, Cemtgrawould still have been obligated ¢dfer an“alternative reasonable
accommodation” so long as it did not impose an undue hardihep; see McCreary v. Libbey
OwensFord Co, 132 F.3d 1159, 1165 (7th Cir. 1997) (“An employer need only provide a
ressonable accommodation, not necessarily the accommodation the employee.f¢gquests

The approval o6chwab’spersonal leaveequestvassuchan alternative reasonable
accommodation When Human Resources denied Schwab’s registry status request, it informed
her that she waaligible torequest personal leave of absence. There are issues of fact as to
whethergranting this request would h@awymposed an undue hardship on Centedtathe time
Schwab requested a month of personal leave in August 204 @nidisputed that the Patient
Access department was shetaffed particularly during the overnight shift that Schwab worked.
Schwab was aware of this, as Zemtead asked hen July and August 2010 to pick up extra

shifts. While being shoristaffedcould certainly justify denial ddchwab’s personal leave
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requestthere isevidence in the record from which a reasonable jury could concludstaffat
constraints were not a consideration in the decision and that Human Resourogsahad
approved the request, only to revoke it upon Schwab’s termination.

Schwab argues that passaffesn Zembal'sdeposition testimony suggdsiat Human
Resources had granted Schwab’s personal leave reyaeshough hedepartment was shert
staffed For exampleZembaltestifiedthat after she received Schwab’s personal leave
paperwork and “talked to HR” on the morning of August 3, 2010, her understanasnipat she
should take Schwab off the schedule. Doc. 54-2 at 44. When asked whether it would have been
“a problem with approving the leave of absence if [Schwab] was scheduled to wa&rtteat
day,” Zembal responded that she “had no choice” and “would have had to find coverage for
[Schwab’s scheduled shiftslghdproceeded to ask Ringler to take Schwab off the schedule “at
that point in time.”ld. at 46-46, 72. Zembal also testified thathen she was told by Human
Resources that Schiwvavas ompersonal leave, she did not challenge the decision and asked
if “they could just let [her] know when [Schwab] was coming back.” Doc. 60 at 1 40, 54-55.
Zembal later revisebdertestimony uporhaving her memory refreshéy her notes and the
termination letterstatingthat “[n]Jo one toldher] that there was ever an approval of a leave” and
thatshe did not believ8chwab was on ampproved leave of absencBoc. 601 at 69.

It is up to the factfinder to terminewhich part of Zembal's testimony is accurate and
what inferences to draw from iSee Payne v. Pauleg$37 F.3d 767, 770 (7th Cir. 2003 (
court may not make credibility determinations, weigh the evidence, or decide wlarences
to draw from the fets; these are jobs farfactfindet). A reasonable jury couldeterminghat
Centegranitially approved Schwab’s personal leave request on Augustfaited todeliveron

thisreasonable accommodatiamen it revoked its approvaedo days lateon the unfounded
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ground thaSchwab was &o-call — no-show.” The jury could then conclude that grajnthe
personal leave requebipth asa stanedaloneaccommodatiomndan alternative reasonable
accommodation to the registstatusrequestwas not an undue burdemCentegrand find in
Schwalbs favor.
1. Retaliation

Centegra opening brief does not adiss Schwab'’s retaliation claiin fact, it does not
even utter the words “retaliate” or “retaliationDoc. 46. Accordingly, Centegra forfeited for
summary judgment purposes any argument that a reasonable jury could not find falo Sohw
herretaliation claim.SeeCostello v. Grundone51 F.3d 614, 635 (7th Cir. 201(TAs the
moving party, the [defendant] had the initial burden of identifying the basis for gekimmary
judgment.”);Sublett v. John Wiley & Sons, In&63 F.3d 731, 736 (7th Cir. 200B6As a
general matter, if the moving party does not raise an issue in support of as feotsummary
judgment, the nonmoving party is not required to present evidence on that point, and the distric
court should not rely on that ground in its decisiorLgan v. Commercial Union Ins. C86
F.3d 971, 979 (7th Cir. 1996)Only after the movant has articulated with references to the
record and to the law specific reasons why it believes there is no gersuie@fsnaterial fact
must the nonmovant present evidence sufficient to demonstrate an issue farTriedsi)v.
Ackman 893 F.2d 145, 148 (7th Cir. 1990) (“[w]hen a party moves for summary judgment on
ground A, the opposing party need not address grounds B, C, and so on”). Although Centegra
addressethe retaliation claim in its reply brieoc. 59 at 14-15, that was too late, as arguments
presented for the first time in a reply brief are forfeit€&a¢eNarducci v. Moore572 F.3d 313,
324 (7th Cir. 2009§“the district court is entitled to find that an argument raised for the first time

in areply brief isforfeited’); Cromeens, Holloman, Sibert, Inc. v. AB VoI849 F.3d 376, 389
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(7th Cir.2003)(“Because Volvo raised the applicability of the Maine statute irefiy brief,
the district court was entitled to find that Volm@ived the issue.”)Starks v. City of Waukegan
946 F. Supp. 2d 780, 7&B..D. Ill. 2013).
[I1.  Discrimination

“There are two ways of proving a discrimination claim under the ADA: thecdir
method and the ‘indirect method.Cloe 712 F.3d at 1182Because Schwab satisfies the direct
method, there is no need to consider the indirect method.

“Under the direct method, a plaintiff can present either direct or circunadtantience
to meet its burden. Direct evidence requires an atmisy the decision maker that his or her
actions were based upon the prohibited animisckerson v. Bd. of Trs. of Cmty. Coll. Dist.
No. 522 657 F.3d 595, 601 (7th Cir. 201(t)tations omitted) “Direct evidence requires an
admission by the decision maker that his or her actions were based upon the prohibited animus
Ibid. There is no direct evidence of discrimination in this case. “Howengloyers are
usually careful not to offer overt remarks revealing discriminationcandmstantiakvidence
that allows a jury to infer intentional discrimination is also permissible. The type of
circumstantial evidence that a plaintiff may produce to survive summary judgrokentas: (1)
suspicious timing; (2) ambiguous statements or behavior towarelsestiployees in the
protected group; (3) evidence, statistical or otherwise, that similarly sitelteldyees outside
of the protected group systematically receive better treatment; and (d)evithat the employer
offered a pretextual reason for an adverse employment actiwd.”(citations omitted)."By
itself, temporal proximity would not normally create an issue of material fdotcmisation ...
although it could suffice where the adverse action followed on the heels of the arsploye

discovery of the employee’s disabilityBuie v. Quad/Graphicsnc., 366 F.3d 496, 506-07 (7th
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Cir. 2004). A “plaintiff may show pretext by presenting evidence tending to pgnavée
employer’s proffered reasons are factually baseless, were not the actwatiomfor the
discharge in question, or were insuiiict to motivate the dischargeNawrot v. CPC Int’] 277
F.3d 896, 906 (7th Cir. 2002) (internal quotation marks omitted).

A reasonableury could concludéom therecordthatSchwab was the victim of
discrimination The undisputedeaies of events keding up to Schwab’August 5, 2010
termination isas follows. (1) On May 6, 2010, Ringler approved Schwab’s request for four
shifts off (July 6, July 13, August 24, and August 25) for medical appointm@)t®&n July 13,
2010, Schwab asked Ringler iescould change to registry stasgsthat she could have more
flexibility to attend lastminute medical appointments for testing relatedremst cancer(3) On
July 15, 2010, Ringler informed Schwab that Ringler and Zembal were open to the aagues
asked Schwab to “bear with us and let’'s see what the next couple week[s] bring.” @bc. 52
1 49. (4) On July 30, 2010, Schwab told Human Resources she needed time off for testing
related to breast cancer, to which Human Resources responded that tieane vegistry status
positions available but that she was eligible to estja personal leave of absen®) On
August 2, 2010without consulting with Ringler or Zemb&gchwab filledout paperwork
requesting a personal leave for the entire month of August, in which she had been scbheduled t
work eight days.(6) Schwalbelievedher request was approved atid not report to work on
herpreviouslyscheduled dates é&lugust 3 and 4(7) On August 3, 2010, Zembal received
Schwab’s personal leaymperwork from Human Resource8) That same day.embal called
Schwabmultiple times and left several voicemails ask8ahwab to call her back'9) Schwab
did not call Zembal back, anslas terminated effective Augustfér the stated reason that she

was a “necall — no show.” The evidence would allow a reasonable jury to findSittavabhad
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been a satisfactory employaed had no probms withjob performance or attendance prior to
the alleged absencesAugust 2010.

As discussed abovéddre arassues ofact as to whether Zembal believed Schwab was
on an approve leave of absence. Zembal initially testifegcherdeposition that she understood
when she received Schwab’s paperwork that Schwab was granted a personal learecef abs
and thashe thertook Schwab off the schedule for August pursuant to Human Resoardess.
Yet, after being shown éhtermination letter, Zembal switched gears and testifigdshe had
neverbeen told by Human Resourdéat Schwab was on an approved leave of absancenor
did assume that this was the casereasonably jury could find Zembalatertestimony not
credibleand could conclude that on August 3, 2010, Zembal learned that Schwab was on an
approved leave of absence and took Schwab off thelglehfor August The termination that
followedjust two days later ilemporally proximate enough to raise the inference that Zembal
fired Schwabfor discriminatory reasorend not because Schwabcharacteristicallfailed to
show up for work.

Building on this inference, a reasonable jury cdudd that Centegra’s statedason for
terminating Schwab (that she wa%a-call — no show” on August 3 and Augustwias mere
pretext. Centegrimsists thatSchwab’s termination was entirely consistent wignt&gra’s
Absenteeism and Tardiness policy,” but this statement is premised on the dispun@gtiass
that Schwab did not have a valid reason for missing work. Doc. 59 at dgasénable jury
could conclude, upon evaluating Zembal’s credibilityat Centegra’s stated reason for Schwab’s
termination was factually baseless becatm@mbal understood the morning of Augushat
Schwab was on an approved leave of absence for the month of August and was no longer

expected to show up for her assigned shifts, including those scheduled for August 3tand 4.
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follows thatSchwab survives summary judgment on her discrimination claim under the direct
method.
Conclusion
For theforegoing reason€entegra’summary judgmennotionis denied. Schwab’s

ADA claimsshall proceed to trial.

May 20 2014 :

United States District Judge
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