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For the reasons set forth below, the Court grants PI@ltifin’s motion for expeded consideration of hig
petition [8], in that the Court is simultaneously denyingflais motion to vacate, set aside, or correct sentence
[1]. The Court declines to certify any issue for appeal pursuant to 28 U.S.C. § 2253(c)(2).

M| For further details see text below.] Docketing to mail notices

STATEMENT

By way of background, on November 9, 2010, pursuantatien plea agreement, Phillip Griffin (“Griffin’l)
pleaded guilty to one count of bank robbery, in \tiola of Title 18, United States Code, Sections 2113 (a)
(Count One), and one count of knowingharrying and brandishing a fireaduaring and in relation to a crinfe
of violence, in violation of Title 18, United Stat€sde, Section 924(c)(1)(A) (Count Two). Pursuant td|the
written plea agreement, Griffin acknowledged that, purtstaaritle 18, United States Code, Section 3663A|the
Court was required to order Griffin, together with anyfjgiliable co-defendants, to make full restitution to T|CF
Bank, 493 Torrence Avenue, Calumet City, in the amotii®,015, minus any credit for funds repaid prijI to
sentencing. On November 21, 2011, the Court sentésgiith to 96 months’ imprisonment on Count One gnd
84 months’ imprisonment on Count Two, to be sen@@tsecutively to the sentence imposed on Count Ong|. The
Court also ordered Griffin to pay restitution fhe amount of $9,015, together with any jointly ligple

co-defendants. Griffin did not apal his conviction or his sentence.

On October 19, 2012, Griffin filed thestant petition, which asks the Courticate the restitution order entefjed
against Griffin. Specifically, Griffin asserts th&aCF Bank recovered the $9,015 that Griffin and|fhis
co-defendants took from the bank aneréfore Griffin should not be hetdsponsible for repaying this mongy.

Griffin also asserts that he receivedffective assistance of counsel becausattorney did not notify the Colfrt
that the $9,015 that Griffin and his co-defemigastole from TCF Bank had been recovered.

Griffin’s restitution claims are moot. On May 30, 2012 @ourt entered an order vacating the restitution grder
previously entered against Griffin. See Docket Eatry (“[A]ll proceeds from the bank robbery giving risgl to
this case ($9,015) were returned, and thus there ismnaing restitution obligation to be enforced agq|nst
Defendant Griffin.”). Because this Catnas already provided Griffin all ofélrelief that he seeks in the petitigpn,
Griffin’s claims are moot.
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STATEMENT

Additionally, even if Griffin’s restitution claims were nmtoot, Griffin failed to raise them on direct appeal
a 8 2255 petitioner does not raise a claim on direct appatt|éim is barred from the Court’s collateral rev
unless the petitioner can demonstrate cause for the procedural default and actual prejudice from thg

L

failure

appeal (se&andoval v. United States, 574 F.3d 847, 850-51 (7th Cir. 2009)), or that enforcing the proc

on direct appeal but were not, Griffin has procedurdéfaulted these claims and they are barred fro
Court’s collateral review. Sefandoval, 574 F.3d at 850-5Barnickel, 113 F.3d at 706.

Under the 2009 Amendments to Rule 11(a) of the Rateg&rning Section 2255 Proceedings, the “district
must issue or deny a certificate of appealability whentérsra final order adverse to the applicant.” The G

instead, a petitioner first must request adittesite of appealability (“COA”). SeMliller-El v. Cockrell, 537 U.S

showing of the denial of a constitutional rigMiller-El, 537 U.S. at 33@andoval v. United Sates, 574 F.3d
847, 852 (7th Cir. 2009). Under this standard, the Guust conclude that reasonable jurists would fing
Court’'s assessment of his Sectkzb5 claims debatable or wrong. 3égler-El, 537 U.S. at 3379ack v.
McDaniel, 529 U.S. 473, 484 (2000).

Here, the Court finds no reason why reasonable jurists would debate or disagree with the Court’s r
Griffin’s claims are moot, as Griffis'requested relief had been ordered prior to the filing of the instant p¢
Thus, the Court declines to certify any issue for appeal pursuant to 28 U.S.C. § 2253(c)(2).

U.S.C. 8§ 2255 [1] is respectfully denied, and the Court declines to certify any issue for appeal purs
U.S.C. 8§ 2253(c)(2).

For the foregoing reasons, Griffin’s motion to vacateasete, or correct his conviction and sentence un?tr 18

dural

default would lead to a “fundameimiscarriage of justice.United Satesv. Fleming, 676 F.3d 621, 625 (7{h

Cir. 2012). None of these concerns are present he@jfeia has not even attempted to demonstrate cause or
prejudice. Further, nonconstitutional claims, such adlefges to restitution orders, which could have Ijeen
raised on direct appeal but were,reoe deemed waived even withoWkitg cause and prejudice into accoynt.
SeeBarnickel, 113 F.3d 704, 706 (7th Cir. 199Bpntkowski v. United States, 850 F.2d 306, 313 (7th Cir. 198).
Here, Griffin did not file a directgpeal, and as such did not raise amnat on appeal. Therefore, the ins{ant
petition is the first time that Griffin has raised his restitution claims. Because these claims could have b@en rais

the

purt
purt

thus now turns its attention to whether to grant &fmate of appealability pursuant 28 U.S.C. § 2253(c)(R).
Section 2253(c)(2) does not confer an absolute righdfeal a district court’s denial of a Section 2255 motjon;

322, 335-36 (2003); see also 28 U.S.C. 8§ 22p3Griffin is entitled to a COA oxlif he can make a substant|al

the

Iling th
tition.
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