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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ELENA VILARREAL, DESPINA ATSAVES, )

Plaintiffs,

)
)
) No. 12 C 8744

V. )
) Judge Sara L. Ellis
)

THOMAS J. DART, Sheriff of

Cook County, lllinais, )
COOK COUNTY, ILLINOIS, a Municipal )
Corporation and Body Paolitic, )
)
Defendars. )

OPINION AND ORDER

Plaintiffs Elena Villarreabhnd Despina Atsavesyt female Cook Count$heriff's
Office employees working in the Cook County Department of Correcfi@@DOC”), believed
that they suffered discrimination on the job anédDefendant Thomas Dart, the Sheriff of
Cook County, alleging discrimination and retaliation in violation of Title VII of@nal Rights
Act of 1964 (“Title VII”), 42 U.S.C. § 2000et seq and Defendant Cook County as his
indemnitor. Defendants ask f@aummary judgment on all of Plaintiffs’ claim3he Court grants
Defendants’ summary judgment motion [8@fchusehe Court finds first, thatowreasonable
factfinder could find that Villarreal or Atsaves experienced a hostile eavkonment based on
a characteristic protected by Title \dt that theyexperienced a materially adverse employment
action motivated by a protected characterisficlditionally, the Court finds thatillarreal and
Atsaves waivedheir retaliation claims. As a final matténeirindemnity claimdoes not survive

without an underlyingliscrimination or retaliation claim.
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BACK GROUND"

Elena Villarreal

Villarreal is a female correctional officer workimgy the Cook County Sheriff's Office
and assigned to CCDOC. In 2009, while working as a correctional officer, Sesl jthe
sergeant exam. Sheceived a promotion to sergeant in August 2011. Between July 2009 and
April 2011, Villarreal alleges that stwas subjected to various forms of discrimination,
harassment, and retaliation

Villarreal’'s CCDOC supervisor, Captain Henry Paggittled Villarreal on a regular,
almost daily, basis from July 2009 to January 20Xaptain Page harassed and demeaned her
at roll call, on assignment, and in his office. Captain Page, a male, claims tshake][f]
sternly to both male and female subordinates when issuing discipline, in an effmtthe
seriousness of the violation of the rules and regulations of CCDOC.” Doc. 96 at 11 (quoting
Doc. 91-7 1/ 6). In response to Captain Page’s behafiitarreal submitted multiple grievances
complaining about and challenging histions. She filed so many grievantest
Superintendent Martha Salazar, Captain RagigpervisordirectedVillarreal to stop filingthem
Villarreal never received a written disciplinary charge when Captain Paged wtlher, but she
claimsthat Captain Page’s actions caused her to be frustrated, demoralizedsaogset,

distressedsad, anavantto not go to work.

! The facts set forth in this section aerived from the grties’ Agreed Statement of Facts and

AgreedSupplemental Statement of Fact to the extent they comport with thisstartding order and
are taken in the light most favorable to Villarreal and Atsaves, thenosants. The Court has included
in this background section only those portions ofstiadements and responses that are appropriately
presented, supported, and relevant to resolution of the pending motgumforary judgment.

2 Theagreedstatement ofacts does not indicate the time period that the verbal harassment
occurred, but theecordevidence suggests that the harassment stretched from July 2009 thrauagh Jan
2011, when Captain Page I®ftlarreal’s division,Division Il. SeeDoc. 91-7 | 2.
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Whenever Villarreal received a written disciplinary charge, ‘ovrde-up,” she filed a
grievance challenging it. She prevaikacery timeshe filed a grievancarising out of a “write
up,” excepton ore occasion wheam disciplinary charge was reduced to a verbal reprimand that
Villarreal described as a “slap on the hand,” Doc{®R. Villarreal never lost any pay and the
write-ups did not interfere with her promotion to sergeant.

Between July 2009 and the end of April 2011, Villarreal received 47 lunch premiums. A
lunch premium is a credit thatcorrectional employeeceives for workindnis or her shift
without taking the shift's normal one-hour lunch breakause of operational necessity. The
recipientof the lunch premium can select eitlpery for the worked lunch hour at a tinaeda-
half rateor an hour of compensatory tim®illarreal testified that there was favoritism toward
other female officers regarding lunch premiums @edtified two female officers who received
more lunch premiums than saedthree male officersvhoreceived fewer lunch premiums than
she. CCDOC records show thatMitlarreal’s division,Division Il, the seven female officers
received 590 lunch premiums and the eight mé#fieers received 558uring the relevant time
period. Villarreal has not identified an instance when she worked over lunch but did na rece
a lunch premium.

Crosswatching is CCDOC's practice of assigning an officer to watch two tiers of
inmates aloe without a partner. Crosgatching was permitted Millarreal’s division when
operational needsrose Villarreal crosswatched on multiple occasiorfsMale and female
officers had to croswatch, and Villarreal’s partner during cresatching was Officelfom

Ryan, a male officer.

8 The Agreed Statement of Facts (Doc. 91) does not contain informatioatmmsitb evidence

that describethe dates that Villarreal was assigned to emaich or the number of times that she cross
watched. SeeDoc. 91 1 22-30.



Villarreal also testified that on three different occasions, she was as$mm®nitor the
recreation yar@énd the 300 inmates in it, apparently a different assignment than the one she
expected to have on thodates. She remembers that Atsaves was assigned witbnoer, but
she is not sure if a third employee was also assigned. “Nothing bad happened” bthasg o
three assignments, but Villarreal testified that “it [was] glitening situation.” Doc. 91  34;
Doc.91-3 at 97:19-22.

. Despina Atsaves

Atsaves, who is also female, works at CCDOC with Villarreal. She was a canedct
sergeant between 2007 and 2015 and is now a lieutenant. She passed the lieutenant’s exam at
least twice, in 2009 and 2011, but did not receive a promotion to lieutenant until April 2015.
Between July 2009 and April 2011, Atsaves alleges that she was subjected to variowd forms
discimination, harassment, and retaliationag|.

CCDOCsergeants monitor multiple buildings rather than multiple tiers within one
building. This is allowed under timales andregulatiors for Atsaves’division. Atsaves cross
watched only two times anécalls other sergeants cragsatchingas well

When CCDOC was shorthanded, Atsaves often received mandated overtime when she
came off a shiftsometimes she&ould not find out until later, when skeuld receive a call at
home to come in to work for overtime on another shift. She worked overtime approximately 40
times,which sheclaimsis comparable to the overtime work of the othengears. But three
times between 2009 and 2010, when a sergeant was needed for overtime, another female
sergeant seniootAtsaves, SergeahtancyOchoa, was offered the overtime before Atsaves.

Between July 2009 and January 2011, Atsaves received at least seventeen written

disciplinary charges from Captain Page. She grieved thewggend they were removed on or



before January 21, 2012Atsaves never lost any pay due to the write-upsshatstates that she
believes that the writaps prevented her from making lieutenant in the 2009 to 2011 promotion
cycle? During the 2009 to 201dycle, she passed the lieutenaxdara and was on the list of
sergeants qualified for promotion to lieutenant, but did not receive the promAt&aves
thinks this happened for two reasons. First, she believes that her personnel fileedosgaen
or eight disciplinary writaups at the time of her oral examination for promotion to lieutenant and
that those writaups directly impacted her candidacy for promotion. Secsimethinks the
personnel who intervieed and evaluatg candidates for lieutenant may have had contact with
her superiors, like Captain Page, because the interviewers are familiarenctmthidate’s
supervisors and superiors.

Atsaves also believes that this lawsuit negatively influenced her examinatkamgréor
the 2011 to 2012 cycle, but admits she does not have any information to support heSbk)ief.
she says she was more than qualified to be promotedhandale thgualification list for the
2011 to 2012 cycleln order b make thejualificationlist, CCDOCcompiled a score for the
candidates based @ttendance, operational questions, personal attribute questicesyice
training, and a writing sampleAdditionally, CCDOC considered each candidate’s disciplinary
history. If a candida¢ had disciplinary and attendance histories that prevented him foomer
being qualified for promotiorthat candidate wasdentified as “Not Qualified” on the list of
potential sergeant candidates for promotiémally, there was a panel interviewasomponent

of the promotion process, in whiétisavesparticipated The panel did not question Atsaves

4 The parties’ filings describe two different promotion periodsstrgeants seeking to become

lieutenant—a promotion period after the 2009 test (the “26920L1 cycle”),seeDoc. 91 1 71, and a
promotion period after a 2011 posting seeking applicants (the ‘®M®dL2 cycle”),seeDoc. 91 3.
The parties’ agreed statement of facts (Doc. 91) angahies’ briefing (Docs. 90, 96, 97) often is
imprecise as to whether facts amguanents concern the 2009 to 2011 cycle or the 20111 Po@yrle, but
the Court identifies what cycle it addresses when the agreed statement of faldistaments allow.
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about any pending discipline, and Mario Reyes, whotha£ CDOCSuperintenderdt the time
and is nowts Assistant Executive Director, testifidtht Atsaves’ disciplinary history was not a
factor considered by the pandfter totalingthe scoresAtsaves ranke84th out of 57
candidatesn the 2011 t02012 cycle. d@fitotal score was 50.33, whilee highestandidatés
score was9.67. Reyetestifiedthat Atsaves was not promoted to lieutenant for the 2011 to
2012 cycle because of her low total scofdsavesknows of other female sergeants who were
promoted to lieutenant.

On April 20, 2011, Villarreal and Atsaves each filed a charge with the EEOC based on
the above facts. Villarreal indicated she was the subject of discriminatiahdraber sex and
national origin> while Atsaves clairad she was the subject of discrimination based on her sex
and retaliation.

LEGAL STANDARD

Summary juigment obviates the need for a trial where there is no genuine issue as to any

material fact and the moving party is entitled to judgment as a matter oFeEthR. Civ. P. 56.

To determine whether a genuine issue of fact exist$; dlet must pierce the pleadings and

assess the proof as presented in depositions, answers to interrogatoriesopasnaisd

affidavits that are part of the recorBed.R. Civ. P. 56 & advisory committee’s noteghe party
seeking summary judgment bears the initial burden of proving that no genuine issueriaf mate
factexists Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 9Ed. 2d 265

(1986). In response, the non-moving party cannot rest on mere pleadings alone but must use the

evidentiary tools listed above identify specific material facts thaemonstrate genuine issue

° The complaint also contara preamble that Dart was liable for discrimination based on

Villarreal’s national origin, Doc. 1 { But Plaintiffs make clear that “Plaintiffs have not pleaded or
complained of National Origin-based employment discrimination or harassmemt form in this
lawsuit.” Doc. 108 at 1.



for trial. 1d. at 324;Insolia v. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir. 2000)though a
bare contention that an issue of fact exists is insufficient to create a faspsid@ellaver v.
Quanex Corp.200 F.3d 485, 492 (7th Cir. 2000), theutt must construe all facts in a light
most favorable to the non-moving party and draw all reasonable inferencespartifatfavor.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255, 106 S. Ct. 2505, 9Ed. 2d 202 (1986).
ANALYSIS

TitleVII Discrimination Claims

Although not well articulated, Villarreal and Atsaves allege discrimination urulile
work environment andisparate treatmemheories, and the Court addresboththeoriesn turn.

A. Hostile Work Environment

Villarreal and Atsaves allegbat Captain Page harassed them and created a hostile work
environment. To succeed arTitle VIl hostile work environment claim, a plaintiff must show:
(1) that “her work environment was both objectively and subjectively offensive figR)the
harassment was based on her” protected characteristic, (3) that “the conduct wassttecor
pervasive,” and (4) that “there is a basis for employer liabilityghce v. Ball State Univ646
F.3d 461, 469 (7th Cir.2011Pefendants argue that Plaintiffannot create a material issue of
fact as to any element tfeir hostile work environmerdlaims. The Court addresses only
whether any alleged harassment was based on Villarezad Atsaves’ seXecauseven
assuming all the other elements are riteCourt finds that Plaintiffs have failed to raise a
genuine dispute of material fact as to this element.

To determine whether harassment is based on sex, “[t]he critical issgevhether
members of one sex are exposed to disadvantageous terms or conditions of employimeht to w

members of the other sex are not exposéhtalev. Sundowner Offshore Servs., |23 U.S.



75, 80, 118 S. Ct. 998, 140 L. Ed. 2d 201 (198Baton omitted) (internal quotation marks

omitted) Oneavenueto demonstrate that harassment is based on sex is to provide evidence of

discrepancies how the alleged harasser treats members of each sex in asakearkplace.

Smith v. Sheahaid89 F.3d 529, 533 (7th Cir. 199@)tation omitted) A jury can also

determine that hostility is based on sex from the nature of the hostility, includnegafleged

harasser uses languagat isexplicitly gendered or sexually charged. (citations omitéd).
Plaintiffs argudirst that Captain Page is male and single®mout. But being singled

outby a male standing alone, is not sexual harassm&et Patton v. Indianapolis Pub. Sch.

Bd, 276 F.3d 334, 339 (7th Cir. 2002) (“Patton has presented no evidence to show that Coleman

and Gilbert’s treatment of her was based on her race or gestlerargues instead that the

‘abusive conduct was purely personal.” This is fatal to her clairRIgintiffs admit that Captain

Page said he “spoke sternly tatbonale and female subordinates when issuing discipline,” Doc.

96 at 11 (quoting Doc. 91-7 { 6), which suggests that Captain Page was a bully to those on both

sides of the gender dividand Plaintiffshave not provided evidence to the contra®pmpare

Yancick v. Hanna Steel Coys53 F.3d 532, 546 (7th Cir. 201(tp-worker behaved poorly

with everyone, not just members of protected class, and there was no evidencewvtr&eco-

was singling out protected class membexsth Smith 189 F.3dat 533(plaintiff created issue of

fact as to whether male weorker’s animosities were based on sex by introducing affidavits

from six female ceworkers illustrating that male emorker had history of offensive actions with

other female cavorkers) and Kampmier v Emeritus Corp.472 F.3d 930, 940-41 (7th Cir.

2007) (plaintiff introduced evidence rebutting defense that harasser was “equaliopypor

harasser” by presenting facts that harassment of women was much more severmtsanemt

of men). There is also no basis to find that Captain Page’s words targeted woneee or w



sexually charged (or were severe, pervasive, or offensive), when Pdaomilijff supply vague,
non-gendered descriptions of wiZdptain Pageaid to Villarreal instead of the required specific
examples.See Jackson v. County of Ra¢i#hé4 F.3d 493, 499-500 (7th Cir. 2007) (detailed
testimony provides the “necessary specifics” to prove a hostile work envirobotent
complaining of a hostile work environment “without providing any speeiamples” does not);
Gabrielle M. v. Park Forest-Chicago Heights, Ill. Sch. Dist., 185 F.3d 817, 822 (7th Cir.
2003) (plaintiff could not avoid summary judgment in Title IX sexual haragslamesuit with
general allegations that classmate “botherest’ by doing ‘nasty stuff’™).

Additionally, Plaintiffs provide no evidence that being a wonmaa any effect on
Atsaves experience at CCDQCAtsaves’ anecdotegbout work and unfair treatment only
compare herself to other women wigceived better treatmethanshe didrather thammaking a
comparison to other men and demonstrating less favorable treatment on the bassxf he
Plaintiffs cannot provéhatAtsaveswvas discriminatedgainst by virtue of her sexhen she
limits her evidencéo showonly that she was treated poorly as compared to her female co
workers SeeThomas v. City of Chicagdlo. 09 C 6705, 2011 WL 3756454, at *5 (N.D. Ill.
Aug. 25, 2011)“[A] ccording to Thomas, Murphy treated her worse than other women, which
suggests that Murphy did not tatgrhomas because of her gender.”).

Plaintiffs’ evidencan support oVillarreal's claimis no better.The fact that Atsaves
was the sergeant thatcompanied Villarreal on the recreation yard assignment is simaply
enoughy itself, to convince a jury that Villarreal's assignment was based ogdreter.
Villarreal testifiedthat she was receiving tisame assignments as other male offieawas
the only female being treated as a male offiedrnich does not suggest harassniettause of

gender See id.see also Ripberger v. Corizon, In¢73 F.3d 871, 877 (7th Cir. 2014) (higher



percentage of female hires than male hires did not support plaintiff's contdrdtandles were
given preferential treatment in hiring decisionB)aintiffs have failed tgresent evidence
sufficient to create a factudispute as to whethéney faced any alleged harassment because of
their sex, and as a resuhe Court grantsummaryjudgment in favor oDart on Plaintiffs’
hostile work envirament claims

B. Disparate Treatment

To defeatsummary judgment on their disparate treatment claims, Villarreal and Atsaves
each must show that she was subjected to intentional discrimibased orner sex.Chaib v.
Indiang 744 F.3d 974, 981 (7tir. 2014). That isa plaintiff mustprovea discriminatory
motive or intent behind materially adverse employment actidtichols v. S. Ill. Univ.-
Edwardsville 510 F.3d 772, 779, 781 (7th Cir. 200A) discrimination plaintiff can
demonstratelisparate treatmetthrough the direct or indirect method of pro&eeChaib, 744
F.3dat981. Villarreal and Atsaveseek to prove thedisparate treatment claims under the
direct method. Doc. 96 at 10-11.

Under the direct method, plaintiff can prove disparate treatmesingeither
direct or circum&ntialevidence.Chaib, 744 F.3cat982. Direct evidence is usually an

admission that thadverseaction was intentional discriminatiomd. Plaintiffs admit that

6 Plaintiffs’ summary judgment brief confusingly states “SUMMARYDI®MENT BECAUSE
GENUINE ISSUES OF MATERIAL FACT PERSIST AS TO PLAINTIFFS VILLARREAL AND
ATSAVES CLAIMS OF DISCRIMINATION AND RETALIATION UNDER EITHER THE DIRECT
OR INDIRECT METHOD.” Doc. 96 at 10. The body of the argument, however, adsarlaintiffs
can prove their disparate treatment claims under the direct method anditrersgetrding the indirect
method only provides argument on their hostile work environment claims. Thetirefore addresses
the disparate treatment claims only underdinect method. But even under the indirect method,
Plaintiffs’ disparate treatment claims would fail, because they dignesent any evidence at summary
judgment that they were treated less favorably than similarly situatestttonal offcers or sergeants
who were male See Kampmierdt72 F.3dcat 939 (without similarly situated comparator, a plaintiff cannot
establish grima facieTitle VII discrimination case under the indirect method, which tertagany
further inquiry at the summary judgment stage uritismethod).
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they do not have direct evidenoet argue that circumstantial evidence supports their
disparate treatment claim&Vhen usingircumstantial evidence, a plaintiff must
construcia “convincing mosaitthat would permit a jury to infer intentional
discrimination. Id. (internal quotatiomarks omitted).This convincingnosaicmay be
drawn fromcategories of circumstantial evidersgchas
(1) “suspicious timing, ambiguous statements oral or written, and
other bits and pieces from which an inference” of discrimination
could be drawn; (2)‘evidence, but not necessarily rigorous
statistical evidence, that similarly situated employees were treated

differently”; or (3) “evidence that the employer offered a
pretextual reason for an adverse employment action.”

Id. (quotingPerezv. Thorntonsinc., 731 F.3d 699, 711 (7th Cir. 2013efendants
argue that Plaintiffs’ disparate treatment claims fail becsisareal and Atsaveslid
not suffer a materially adverse employment acgteord even assuming they didey
cannot provehattheir gendewas the reason for.it The Court agrees.
1 Adver se Employment Actions
“A materially adverse employment action is something more disruptive than a mere
inconvenience or an alteration of job responsibilitiddithols 510 F.3d at 78(citation
omitted) (internal quotation marks omittedlthough materially adverse employment actions
go beyond quantifiable losses, not everything ti@atses an employee to be unhappy at wsrk
actionableas an adverse actioid. If that were the casenything that an employee did not like
could form the basis of a discrimination sud. There arghree categories of materially
adverse employment actions:
(1) cases in which the employsecompensation, fringe benefits,
or other financial terms of employment are diminished, including
termination; (2) cases in which a nominally lateral transfer with no
change in financial terms significantly reduces the emplsyee

career prospects by preventing her from using her skills and
experience, so that the skills are likely to atrophy and her career is

11



likely to be stunted; and (3) cases in which the employee is not
moved to a different job or the skill requirements of her present job
altered, but the conditions in which she works are changed in a
way that subjects her to a humiliating, degrading, unsafe,
unhealthful, or otherwise significantly negative alteration in her

workplace environment.

a. Disciplinary Writeups

The Court finds that a jury could determine that the disciplinary wpgAtsaves
receivel from Captain Pageould qualify asadverse employment actiwagainster.” The
disciplinary lettercould qualify as adverse employment actions dnilgeywere accompanied
by a change in the terms or conditions of Atsaves’ employment, like a job loss or demotion.
Whittaker v. N. lll. Univ.424 F.3d 640, 648 (7th Cir. 200®)tation omitted) Plaintiffs present
evidence that therite-upsmay havechanged the conditions stsaves’employment by
preventing her from being promoted to lieutenant in an earlier promotion bgclayse the
write-upsmay have beeim herfile at the time she was being cahsied for promotion in the
2009 to 2011 cyclé. There isevidence that gwriteups were actually in her file at the time of
herJanuary 2011 oral interview for the 2009 to 2011 ¢ymbeause she testified they were not

removed until after her grievance hearing, which was after her 2009 1oc206le interview See

! Villarreal suffered no financial loss or employment opportunity becausg® afriteups, and

Plaintiffs admit that there is no dispute of fact as to whether the up#avere an adverse employment
action for her.SeeDoc. 96. at 4.

8 Defendants point out that Atsaves did not allege in the complaint or € ERarge that she
was discriminated against based on a failure to pron&geDoc. 90 at 11. It is clear that Atsaves is not
bringing a failure to promote claim. Sisesimply alleging that theritten discipline negatively impacted
her candidacy for lieutenant and resulted in a change of the conditionsenfipleyment sufficient for a
materially adverse employment actidBeeDoc. 96 at 10 (“Whether the history dikciplinary writeups
reflected poorly on Plaintiff Atsaves so as to deplete her scores etBubjareas... that is an issue of
fact for the jury to determine.”). Even if Atsaves intended to and coule hrawught a failure to promote
claim for any missed promotion during the 2009 to 2011 cycle or thet8@2 cycle, she has waived
any such claim by not addressing it at summary judgaiéert it was challengedSee Hebert v.
JPMorgan Chase Bank, N,ANo. 13 C 4358, 2016 WL 245570, at *3 (N.D. Ill. Jan. 21, 2016).
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Doc. 91 1 38; Doc. 91-4 at 10:20-11:17. While there is undisputed evidence that all discipline
was removed from Atsaves’ file by Januafy 2012 seeDoc. 91 | 65; Doc. 91-&ere is a
factual dispute whether the writgps were in her file ithe first week o2011. Although
Atsaves admitted she had no factual support for her speculation that CaptairflBagegd her
evaluators, the Court finds that there is sufficient foundation for Atsavesf theliehe write-
ups actually impacted her employment oppoitiesand any further scrutiny of her suspicions is
a credibility issue for the jury where an inference can be drawn connbetimggative
disciplinary record to a denied promotidn.
b. Assignments

While Villarreal’'s assignments to guard tiezreation yard are a clasall, the Court
alsofinds that Plaintiffs presentesilifficient evidence to create an issue of fact as to whether the
three assignments were dangerous or otherwise negaighto form an adverse employment
action Plaintiffs have produced evidence that could convince a jury that the assignments we
objectively intolerable.SeeTart v.Ill. Power Co. 366 F.3d 461, 475 (7th Cir. 2004)gmtiffs
raised adverse employment actions within third category where nea&sits to worsened
working environments were not just subjectively detrimentéljere is sufficientevidenceo

create a reasonahil&ference in favor oYillarreal that her fears were reasonable and she was in

o Defendantdailed toprovide evidence that the writgss were not considered for the 20602011

cycle. Atsaves describ#éise 2009 to 201dycleinterviewsto support her claibutDefendants rely on
the 2011to 2012 cycle interviewt defend against her claintompareDoc. 91 1B8-39,andDoc. 91-
4 at 11:18-12:12 (describing January 2011 panel interview composed of Superintendepts dthal
Jackson and a civilian for “2009 cycle” and “2009 examinatiomith Doc. 91 19 37, 42-5andDoc.
91-10 (describing June 14, 2011 panel interview with panRegés,'D. Boecker,”and”“D. Gome?Z for
“2011 CCDOC Promotion Process” and “2012 Lieutenant Promotional Exam ScoringsResul
Defendants’ evidence that Atges’ writeups and disciplinary record were not considered at her oral
interview and did not impact her promotion rankings clearly concerns the @012 cycle when Reyes
sat on Atsaves’ panel interview on June 14, 2011 after a 2011 promotional p&&@igb 91-10
(attachments to affidavit). WhilBefendantshighlightedfactswould be relevant tol&intiffs’ argument
that Atsaves was denied a promotion in the 2012012 cycle because of this laws(lier retaliation
claim), they have no bearing on Atsaves’ discrimination claim.
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an objectively dangerous situation when slas guarding00 inmatesvith limited support See
Sutton v. lll. Dep’t of TranspNo. 99 C 0265, 2003 WL 1719996, at *2—3 (N.D. Ill. Mar. 31,
2003) (in other circumstances, assignment thgtutsa plaintiff atundue physical riskould
constitute actionable discriminatiorguzman v. City of New Yqrko. 06€CV-5832KAM )(LB),
2010 WL 4174622, at *19 (E.D.N.Y. Sept. 30, 20I@p(cing inmate contact could result in
materially safer working conditions)n this case, because a jury could reasor@dtigrmine
that Villarreal’sassignment$o the recreation yard created an objective risk of hBefiendants
cannotobtain judgment as a matter of l&ay merelyargung “no harm, no foul,” and making
factual arguments unsupported by teeord See Gbuw. City of Harvey, Ill. 835 F. Supp. 2d
600, 635 (N.D. Ill. 2011) (defendants could not defend retaliation claim by arguing that the
retaliatory assignment “wasn’t a big deal because it lasted just one shift”).

c. Lunch Premiums, Overtime, and Cragatchng

The Court finds, however, that Villarreal cannot establish a genuine issueesfaini@ct
as to whether she suffered an adverse employment action regarding the lunamprem
Villarreal failed to present any evidence where she was eligible fordutlireceive a lunch
premium orexperienced a material difference in lunch premiuntagpared to other
employees? Although not explicitly detailed in the agreed statement of factsintited record
evidence describdhe lunch premium count of only onéher correctional officer on Villarreal's
3PM to 11PM shift—O©fficer Kimberly Hofsteadter, a femalesceived 50 lunch premiums
between July 2009 and April 2011, or only three more than Villarreal3keDoc. 91-9 at 2, 6—
9. Analyzing the distribution of lunch premiums on Villarreahsft and recognizing that the

distributions were shifbasedthe Court does not find that the difference of three lunch

10 Atsaves did not substantively argue that she suffered any adverse employment astioncs t

premiumsseeDoc. 96 at 810, and the statement of facts states that she is not pursuing midiston
theory based on lunch premiums, Doc. 91  62.
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premiums between Villarreal ai@fficer Hofsteadters a material diffenece Anyissue

Villarreal hadconcerning lunch premiunteereforecannot rise to the level of a materially

adverse employment actiosee Ziccarelli v. Dart581 F. App’x 563, 566—67 (7th Cir. 2014)

(evidenceegardingunch premiums was insufficient to show adverse action where plaintiff only

presented generalized evidence of lunch premium distribution, plaietftdence did not create

inference of adverse treatment whelesen comparators did not work on same shifts as

plaintiff, and sixpremium gapver two years was not a material difference in lyngmiums).
Similarly, Atsavedailed to producanyevidence thashe was denied opportunities to

work overtime shift®r that she received less overtime than others, meaning she cannot claim

thisas amaterially adverse employment actidgee Bridgeforth v. Cook CountyNo. 14 C 4443,

2015 WL 5951545, at *4 (N.D. lll. Oct. 13, 2016Bridgeforth adduces no evidence as to how

much less overtime she worked or when she declined to work overtime, leaving theittonot w

basis to evaluate the degree to which her compensation was afjecbedhe same vein,

because both Villarreal and Atsaves admit thasswatching was a part of their normal duties

as correctional employegdeir unhappiness with their normal job duigesot enough tareate

an issue of faategarding an adverse employment acti®eeNagle v. Vill. of Calmet Park

554 F.3d 1106, 1117 (7th Cir. 2009) (assignments not adverse employment actions when other

employees also perform them@jccarelli, 581 F. Appk 563 at 567 (plaintiff's evidence did not

create issue of fact as to crasatching, becaustsubjective impressions about the desirability

of particular work assignments, without more, are insufficient” to estedaliadverse

employment action
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d. Verbal Threats and Intimidation

Villarreal fares no better basing an adverse employment action on Captain Page’s threats
and intimidation. Villarreal admitted thashe suffered no financial loss or jollangebecause of
Captain Page’s threats and intimidation. Although the verbal harassnamiitiarreal not
want to work, she continued to work and received a promot@hE.E.O.C. v. Univ. of
Chicago Hosps.276 F.3d 326, 331 (7th Cir. 2002) (not beingdiis not fatal toa theory of
constructive discharge but employee must see diminished opportunities). Addjtionall
Villarreal failed to produce evidence sufficient to demonstrate a hosire anvironment
created by Captain Page’s harassment. As n¥fi#drreal did not provide details about what
Captain Page said to her and thus, then®igvidencehat would allow a jury to findhat
Captain Page’s words were objectively offensi$ee Jacksqr74 F.3cat 499(*In order to
establish grimafacie case under this theory, a plaintiff must show, among other things, that she
has been subjected to ‘behavior so objectively offensive as to alter the conditioe$ of [
employment” (alteration in originallquotingOncale 523 U.S. at 81)Bridgeforth 2015 WL
5951545, at 7 (*Accordingly, because the acts of which Bridgeforth complains are not
objectively severe or pervasive, they cannot support a hostile work environment cladmvitia
no hostile work environment claim, Bridgeforth has no niatgradverse employment action,
which means that she has no viable Title VII claimWithout a hostile environment claim,
Villarreal cannot establish an adverse employment action based on Captainvedzs’s
assaults.

2. Proof of Discriminatory Intent
Although both Villarreal and Atsaves have demonstrated a factual dispute mggardi

materially adverse employment action, they have failed to provide evidensemanatory
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intent. This is fatal to their disparate treatment claiBy using only thalleged adverse
employment actions themselvas circumstantial evidence, Villarreal and Atsaagsto carry
their burden at the summary judgment stage.

Standing alone, themployment actions of which Plaintiffs complaia not suggest
discriminatory animus. Captain Page’s targeting of Villarreal and Atsaitiesinsafe
assignments andritten disciplinary letters certainly demonstrates that he argagonistic
toward thembut Plaintiffs fall short ishowingthat his antagonism was motivated by thei
gender.SeeJohnson v. Koppers, IncZ26 F.3d 910, 915 (7th Cir. 2013) (with@vidence that
animosity wasnotivated by discriminatory biaplaintiff's speculation and conjecture were
insufficient to survive summary judgmégn&ood v. Univ. of Chicago Med. Ct673 F.3d 670,
675 (7th Cir. 2012) (finding that guesswork and speculation regarding discriminataove avet
insufficient to defeat summary judgmenyjillarreal and Atsaves have not produced evidence
from which the Court can infer that Captain Page’s actions were motivateddgr gaimus,
such asis own words or actions toward the male correctional employees that would suggest a
discriminatory animus toward womeéh.Rather, the evidence suggefstgoritism toward other
female correctional employees in both perks and assignments. Additionaihfiff3lhave no
evidenceshowinga pretextual basis fdheir treatment SeeTeruggi v. CIT Grp./Capital Fin.,
Inc., 709 F.3d 654, 661 (7th Cir. 2013)N]one of Teruggi’'s evidence shows that Cashman’s

stated reason for Teruggitischarge was a li¢. Plaintiffs have failed to present the type of

1 To the extent the record evidence supporting the statement of fagestutipat males were not

assigned alone or with limited backup to the recreation yard, Doc. 91-2 at 96:15-Q8uthdoes ot

find that the assignment of two females, Villarreal and Atsaves, to tleatieer yard creates an inference
that the assignments, even if dangerous, were motivated by their sex. Althdagleaitestified that no
male was assigned alone or withilied backup to the recreation yaidl, she also testified that Atsaves
was her backup only one time and that Captain Page, a male, and Lieutenant Clentogrsirahet were
her backup another time before a shift chargeeDoc. 91-3 at 98:3-15. Evaerith a dispute of fact as

to whether both men and women receive the potentially dangerous recreatiorsigamehests, Plaintiffs
have failed tgresent evidence sufficient to raise an inference of systematically bettercineéaf men.
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circumstantial evidence required to create a convincing mosaic of discrimatispicious
timing, male o-workers who experienced systematically better treatment, any treatmera from
decisionmaker that would show intentional discrimination, or pretextual explanaircens f
adverse employment actio@ompare Chaip744 F.3d at 984-8%laintiff's highlighting of
adverse employment actions, alone, was insufficient to show discriminatiinDeets v.
Massman Constr. Ca811F.3d 978, 983 (7th Cir. 2016) (supervisors’ statements about layoff,
timing of layoff, hiring of racial minority, and pretextual eapation of layoff were thestraps
of circumstantial eviden¢sufficient toallow trier of fact to conclude that discrimination more
likely than notin reverse race discrimination clgimin the end, Villarreal’'s and Atsaves’
circumstantiakvidenceboils down tatheir exasperationvith Captain Pagandtheir treatment at
CCDOC which is not the type of evidence that would allow a jury to infer intentional
discrimination Bluford v. Swift TranspNo. 11 C 6932, 2014 WL 4637158, at *9 (N.D. Il
Sept 15, 2014) (frustration over employment conditionesiwt rise to the level to support a
claim for discriminatory intent) Thereforethe Court grantsummary judgmerfor Darton
Plaintiffs’ disparate treatment claims
. Retaliation Claims

Villarreal and Atsaves allege ta€DOC retdated against them after both women
engaged in activity protected by Title VITitle VII prohibits employer actions that discriminate
against an employee because she opposed practices that Title VIl forbids oe lsbeduss
chargel, testified, assisted, or participated in a Title pfibceeding, hearing, or investigation.
Metzger vlll. State Police519 F.3d 677, 681 (7th Cir. 2008) (quoting 42 U.S.C. § 2®lag-
A plaintiff alleging retaliation can pxve her case either by the direct or indirect method of proof.

Greengrass v. Int'l Monetary Sys. Ltd76 F.3d 481, 485 (7th Cir. 2015Under the direct
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method.a plaintiff may showwith direct or circumstantial evidentél) that[s]he engaged in
actiity protected by the statute; (2) thiher] employer took an adverse employment action
against [her]and (3) that there is a causal connection between the plaintiff's protecteg activi
and the adverse employment actioQ’Leary v. Accretive Health, Inc657 F.3d 625, 630 (7th
Cir. 2011) Under the indirect method, a plaintiff must establighiaa faciecase of retaliation
by showing that “(1) she engaged in statutorily protected activity; (2) sheenemployes
legitimate expectations; (3) skaffered an adverse action; and (4) she was treated less favorably
than similarly situated employees who did not engage in statutorily protetiatyd Metzger
519 F.3d at 681 If the plaintiff establises aprima faciecasethe defendant has the burden to
show a non-discriminatory reason for #graployment actionSee Tomanovich v. City of
Indianapolis 457 F.3d 656, 663 (7th Cir. 2006).the employedoes so, thethe plaintiff must
demonstrat¢hat the employes proffered reason @etextual. Id.

Neither Villareal nor Atsaves attempt to support their retaliation claims under either the
direct or indirect methods of prooA plaintiff who fails to address a claiohallenged at the
summary judgment stageaivesthat claim. SeéWeler v. Univs. Research Ass'621 F.3d 589,
592-93 (7th Cir. 2010) (plaintiff who did not address direct methgdaMing retaliatiorwaived
proof under that methogHumphries v. CBOCS W., Ind.74 F.3d 387, 407-08 (7th Cir. 2007)
(incorporating by reference welleveloped retaliation argument into undeveloped discrimination
argument is not enough to develop discrimination argument even with overlaps in proofs
between two claims)Clay v. Holy Cross Hosp253 F.3d 1000, 1002 n.1 (7th Cir.2001)
(undevelope@ndunsupporte@rgumentsare waivell Plaintiffs’ brief acknowledges that their

retaliation claims were challenged, but theyndd argue that the law or evidence supparts
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retaliationclaim, and, at best, thedevoteonesentence ttheclaims. SeeDoc. 96 at 11.They
havethuswaivedtheir Title VII retaliation claims

Even had they not waived these claims, summary judgfoeBartwould beproper on
both Plaintiffs’ retaliation claimsUnder the direct methodPlaintiffs’ claims failbecauséhere
is insufficientevidence of a causal connectioetween any alleged protected activity and any
adverse employment actio@astro v. DeVry Univ., Inc786 F.3d 559, 565 (7th Cir. 2015).
Plaintiffs affirmativey provide no temporal connection between any protected activity and any
adverse employment action. Additionally, after a search of the resmoydlatesevealedf
protected activity or adverse actishow that months passed between the two evésts,
Tomanovich457 F.3cat 665 (connection of four months is not suspicious timiBgyzek v.
Exxon Coal USA, Inc202 F.3d 913, 919 (7th Cir. 2000) (three months, without more, cannot
support a causal connection); completely fatalo their claimsPlaintiffs’ protected activity
occurredafter the advese employment actiorts. Under the indirect method of proof,
Plaintiffs’ retaliation claims fail because they did not identify a similarly situategpacator
who did not engage in protected activigeeCarothers v. County of Cop808 F.3d 1140, 1152
(7th Cir. 2015).The Court therefore grants summarggmentfor Darton Villarreal's and
Atsaves'retaliation clains.
[I1.  Indemnification

Defendants also seek summary judgnmenv¥illarreal’s and Atsaes’ claimfor

indemnificationagainst Cook County. Because the basis for this claim rests on a judgment

12 Atsaves filecher April 2011 EEOC charge three months before her July 2011 scores came out
and an unknown number of months before she found out she did not receive the promotion tatlieutena

13 Villarreal filed her EEOC charge in April 2011, which is after thevait time period of the
adverse actions she experienced. Atsaves filed this lawsuit in OctolRem0d¢h was after her June
2011 promotional interview and July 2011 qualification scores for the 2011 #oc0le
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against Dart and the Court has found in Dart’s favor on all claims asserted agaijrthe Court
also grants summary judgment for Cook County onrtdemnification claim
CONCLUSION
For the foregoing reasons, Defendants’ motion for summary judgment [8@hiedyr

The clerk is directed to enter judgment for Defendants. This case is tathinat

(

SARA L. ELLIS
United States District Judge

Dated:March 29 2016
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