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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHANNON SPALDING and DANIEL ECHEVERRIA
Plaintiffs, 12C 8777

VS. Judge Feinerman

O’GRADY, NICHOLAS ROTI, JOSEPH SALEMME,
THOMAS MILLS, MAURICE BARNES, and ROBERT

)

)

)

)

g

CITY OF CHICAGO, JUAN RIVERA, JAMES )
)

)

CESARIO, )
)

)

Defendans.

M EMORANDUM_OPINION AND ORDER

Shannon Spaldingnd Daniel Echeverria, both officers with the Chicago Police
Department (“CPD”), brought this suit under 42 U.S.C. § 1&88lllinois law against the City
of Chicago andeveralCPD officers of whom Juan Rivera, James O’Grady, Nicholas Roti,
Joseph Salemme, Thomas Mills, Maurice Barnes, and Robert Cesario asndafendants
Rivera wasChief of theCPD Internal Affairs Division (“IAD”} O’Grady wasCommander of
the CPD Narcotics Division; Roti w&ommander of the Narcotics Division (prior to O’Grady)
and Deputy Chief of Organized Crime, the bureau that includes the Narcoticeigalemme
wasCommander of the CPD Fugitive Apprehension Division (“FAWI)Il s wassupervisor of
the FAU’s Third Watch team; Barnes waxsFAU sergeant; and Cesario was FAU lieutenant.

The amended complaiatleges that Defendants violated the First Amendmenttand
lllinois Whistleblower Act(*IWA"), 740 ILCS8 174/5, by conspiring to retaliate and actually
retaliating against Plaintiffs for reportimgiminal misconduct ¥ other CPD officerso the
Federal Bureau of Investigation (“FBI&nd the IAD andalsofor bringing andspeaking to the

meda about this lawsuitDoc. 44. Earliem the litigation, Defendant®ioved to dismiss the suit
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under Federal Rule of Civil Procedure 12(b)(6), Docs. 57, 59-60, and the court denied the
motion Docs. 80-81 (reported at 24 F. Supp. 3d 765 (N.D. Ill. 2014)). Discovery has closed and
a jury trial is seéfor May 31, 2016. Doc. 136.

Defendants havemoved for summary judgment on all claini3oc. 164. Briefing
concluded on March 25, 2016, and argument was held on Mar@20B8, The motion is(1)
denied orthe First Amendment retaliatiartaim; (2) denied on thiglonell claim against the
City; (3) granted on the § 1983 conspiracy cla@gx¢ept for the allegecbnspracies (aamong
O’Grady, Roti,andRivera, andb) amongBarnes, Cesario, arfthlemme; an(4) grantedonthe
IWA claim asto Roti and Rivera, but not as to the other defendants.

Background

A. Evidentiary Issues

Before setting forth the factual backgroutite court resolves evidentiary issuased
by the parties

1. Defendants’Hearsay Objections

In their response tBlaintiffs’ Local Rule 56.1(b)(3)(C) statement of additional facts
Defendants challenge several of Plaintiffs’ factual assertioresing onnadmisgble “hearsay
within hearsay.”Doc. 176 at {1 20, 24, 26, 34, 38, 55, 69.

In § 24 of the Local Rule 56.1(b)(3)(C) statement, Plaintiffs rely on Spalding’s
deposition testimony tasserthat Sergeant James Padar told Plaintiffs and Officer Anthony
Hernandez, Spalding’'s boyfriend, that O’Grady (who, as noted, was Commander of the
Narcotics Divisiof hadcalled Plaintiffs “IAD rats” andhad prohibitedPadar fromworking with

them orfrom sendng them backupn an emergencyld. at I 24 (citing Doc. 173-1 at 25).



Defendants contenthatO’Grady’s statements to Padar and Padstatements to Spalding
(relayingO’Grady’s statements) are inadmissibiarsay

“Under Rule 805, both levels of hearsay must come within exceptions to the hearsay rule
for hearsay within hearsay to be admissiblgriited States v. Seversat® F.3d 268, 271 (7th
Cir. 1995);seeFed. R. Evid. 805 (“Hearsay within hearsay is not exclimettierule against
hearsay if each part of the combined statements conforms with an exceptiorute.’theThus,
asto 1 24, both the “inner layer"©'Grady’s statements to Padaand “outer laye—Padar’s
statements to Spaldirgmust fall within a hearsay exception exclusiorfor Spalding’s
testimony to be admissiblédalloway v. Milwaukee Cnty180 F.3d 820, 824-25 & n.4 (7th Cir.
1999).

Because O’Grady is@efendant, histatements to Padar aaémissibé as opposing party
statements under Rule 801(d)(2)(A), which provithed a “statement [that] is offered against an
opposing party and ... was made by the party in an individual or repagerdapacity” is not
hearsay.Fed. R. Evid, 801(d)(2)(Akee Halloway, 180 F.3d at 825 n.4. In addition, O’'Grady’s
statements are not hearsay because thegff@rednot “to prove thdruth of the matter
asserted,Fed. R. Evid. 801(c)(2)+hat Plaintiffs are “rats—but rather “to show what
[O’Grady] himself’believed about Plaintiff$)nited States v. SmitB16 F.3d 479, 482 (7th Cir.
2016). “Statements that constitute verbal acts (e.g., ... slander) are not heae#se they are
not offered for their truth.”Schindler v. Seile474 F.3d 1008, 1010 (7th Cir. 2003ge also
Carter v. Douma796 F.3d 726, 735 (7th Cir. 2015) (holding that an officegibalinstruction
to an informant was not hearsagcause “[gich verbal acts are not statements offered to prove
the truth of their contents”). For both of these reasOfGrady’sstatements to Padar avet

barred by the hearsay rule.



Padar’s statemesitmeanwhile, came in the context of his conveying to Plsiatnd
Hernandez that O’Grady had denied their request for funds to develop a confidéormaant
for a narcotics investigath. Doc. 176 at {1 22-24. Becayas detailed belovBlaintiffs were
required to convey sualequests to O’Grady after olég approval from Padar, and because
Padar had presented Plaintiffs’ request to O’'Grady, Padar’s statiitennder Rule
801(d)(2)(D)’s exclusion fronthe hearsayule of statements “offered against an opposing party”
and “made by the party’s agentemployee on a matter within the scope of that relationship and
while it existed.” Fed. R. Evid. 801(d)(2)(DyeeBordelon v. Bd. of Educ. of Ch811 F.3d
984, 992 (7th Cir. 2016). Although “[n]ot everything that relates to one’s job falls within the
scope of one’s agency or employment,” Padar acted as O’'Grady’s agéritis duties clearly
“related to the decisionmaking process etifey” Plaintiffs’ request for funds to develop a
confidential informant.Bordelon 811 F.3d at 998nternal quotatiormarks omitted).

The court thusiccepts as trueZ@ of Plaintiffs’Local Rule 56.1(b)(3)(C) statement.
Although Defendants offefactualdenials of § 24the parties’ genuintactual dispute must be
resolved in Plaintiffs’ favor on summary judgme®eeWoods v. City of Berwy803 F.3d 865,
867 (7th Cir. 2015). The same holds Befendants’ factual challenges to the Local Rule
56.1(b)(3)(Classertionsliscussed below, at least to the extent those assertions do not rest on
inadmissible hearsay.

Plaintiffs’ § 20 assertsOn an unknown date to Plaintiffs, information that Plaintiffs had
reported criminal misconduct by a sworn officer and were working with ardeutsrestigation
was leaked within the department and became known to Defendant Com@Qdbcaty.

(Spalding Dep. pp. 85-89).” Doc. 176 at 1 20. As with § 24, Plaintiffs support this assertion by

citing to Spalding’s testimonthatPadar hadold her that O’'Gradyadcalled Plaintiffs “IAD



rats” Doc. 173-1 at 24-25For the reasons discussatove with regardsto § 24 the hearsay
rule does not bar this evidence.

Plaintiffs’ { 26asserts?Rivera responded [to Spalding] stating ‘Thagmi be my fault; |
might have f.....edup.” Rivera then told Spalding that he had informed Chief Ernie Brown (the
current Chief of Organized Crime) about [Plaintiffs’] role in the investgeand [Brown] had
told Deputy Chief Nick Roti and Commander O’Grady and his command staff. (SpBiejng
pp. 98-100." Id. at  26. (As notedRivera wa<Chief of IAD.) BecauseRivera is a party
opponent, his statement to Spalding that he told Brown about Plaintiffs’ role in the iatrestig
is not hearsay under Rule 801(d)(2)(Aee Hilloway, 180 F.3d at 825 n.4. And although
Brown's statements to Roti and O’Grathay beinadmissiblenearsay, Plaintiffs do not rely on
them: they rely only on Rivera’s statements alvauatBrown did (telling Roti and O’Grady
about Plaintiffs’ role in the investigatiprand not orRivera’s statements abowhat Brown told
Rivera about what Brown had told others. Accordingly, 1 26 is deemed true.

Plaintiffs’ 34 asserts‘Juan Rivera told Plaintiffs that he was present at the meeting
where it was decided that R#ifs would be reassigned from Unit 543. Also present were Nick
Roti, James O’Grady, Beatrice Cuello, and others. (Spalding Dep., p. 109.) At ¢tiaigme
O’Grady said that ‘I'm not taking thoseiftg IAD rats back; and furthermore, God help them if
they need help on the street ... it's not going to come.” (Spalding Dep., p. 111).” Doc. 176 at
1 34. Because Rivera and O’Grady are both party opponents, O’Grady’s stateRigeta and
Rivera’s statement to Spaldiagenon-hearsay under Rule 801(d)®). See Hilloway, 180
F.3d at 825 n.4.

Plaintiffs’ 1 38 asserts: “After [Plaintiffs] informed Peter Koconis that they had been

removed from their detail of 543, Koconis had a telephone conversation with Deputy



Superintendent Beatrice Cuello inquiring why [Plaintiffs] would be removed fnem t
assignments. During this conversation, Cuello told Koconis that both [Plaintiffs]geed
officers and Cuello never had experienced any problems with them. Howevergdstiatsai
during a meeting where she waresent, which included Deputy Chief James Jackson,
Commander James O’Grady, and Chief Nicholas Roti, that James O’GradycanthblRoti
refused to allow either officer to return to their units of assignments withnit][189,” due to
the fact that [Rdintiffs] were ‘IAD rats.’ (Koconis Dep., pp. 42, 95, 96).” Doc. 176 at 1 B&s
paragraph is supported by Koconis’s depositimtaus he wason the call with Cuelldout not
in the meeting thashediscussedhe has the knowledge to testify asvtwat Cuellosaid onthe
call but not as to what Roti and O’Grady said at the meetibgc. 173-9 at 42, 92-96.
O’Grady and Roti are party opponentstiseir statement® Cuelloare norhearsay
under Rule 801(d)(2)(A)See Hilloway, 180 F.3d at 825 n.4. Cuello, however, is npady
opponent. Also, there is no indication that, during her conversation with KoCualo was
acting as O’'Grady'’s or Roti’s “agent or employess she worked in a different CPD department
and was only “present” for theeating in which Plaintiffs’ removal from their assignments was
discussed.See Bordelon811 F.3d at 992It follows, at least on the current recotidat Cuello’s
statement to Koconis, the “outer layer” of the hearsay within hearsay, isigsaole) and so
O’Grady’s and Roti'statement$which Cuello related to Koconigyeas well. See
Halloway, 180 F.3d at 8225 (excluding “hearsay within hearsay” where thatérlayer,” but
not the “inner layer,” was barred by the hearsay rde)earnigeril v. Cook Cnty. Sheriff's
Dep't, 602 F.3d 852, 864 (7th Cir. 2010j.Plaintiffs wish to introduce this evidence at trial,

they will be given the chance to establish the required predicates.



Plaintiffs’ { 55 asserts: “Detective Kevin Culhane told[dgrHanra that he had been
told directly by Lt. Cesario not to give Plaintiffs access to both Accurintaads 2000 data
bases. (Hanna Dep., p. 88).” Doc. 176 at § 55. This paragraph is supported by Hanna’'s
deposition, and she has the knaidge to testify ato what Culhane tolter. SeeDoc. 173-11 at
22-23. But Culhane is notparty opponent, and there is no indication that Culhaag acting
as Cesario’s agent or efopee when Culhaneeported Cesario’s statement to HanBae
Bordelon 811 F.3d at 992. (As noted, Cesario wdigutenant in FAYJ Because Culhane’s
statement to Hanna is offered for the truth of the matter assetttat Cesaridold Culhane not
to give Plaintifs access to certain databasés55 rests on inadmissilbihearsay and is
disregarded.See Hilloway, 180 F.3d at 825 n.4Again, if Plaintiffs wish to introduce this
evidence at trial, they will be given the chance to establish the required predicat

Defendants challege only one sentence of Plaintiffs’ § 5At a meeting with Plaintiffs,
Cesario] said, ‘you want to go against officers, you want to do this type otyoyou are going
to be put on the night team way up north ... you will no longer work days, you will no longer
have a take home car and if | dagip it you will never be deputiz¢d. (Spalding Dep., p.

248).” Doc. 176 at | 56Because Cesario is a party opponent, his statement to Spalding is non-
hearsay unddRule 801(d)(2)(A).See Hilloway, 180 F.3d at 825 n.4. In addition, Cesario’s
statenent is not offered for the truth of the matter asserted, but iathererbal act offered to

show hishostility towardsabout Plaintiffs. See $nith, 816 F.3d at 48X arter, 796 F.3d at 735.

For either of these reasoritsis notbarred by thdearsayule. Schindler 474 F.3d at 1010.

Paragrapl®9 asserts: “Officer Jan Hanna was in the room when a telephone conversation
came in for Lt. Cesario from Commander O’'Grady. She heard Cesario sayCbelimander

O’Grady.” (Hanna Dep., p. 86.) She did not hear the conversation. As soon as Cesario hung up



the telephone, Lt. Cesario told Hanna ‘that was Commander O’Grady and he jusethfoe
that [Spalding] is no longer allowed, like | said, she’s no longer permitted, she’difamme
Homan Square and if she goes there, she will be arrested. (Hanna Dep., p. 86.).” Doc. 176 at
1 69. As Cesario and O’Grady are both party opponents, O’Grady’s statemerdrio @ed
Cesario’s statement to Hanna amn-hearsay.

2. Other Objections

Defendants contehthat { 68, 77, and 80 Bfaintiffs’ Local Rule 56.1(b)(3)(C)
statemenimproperly combine “numerous statements in one paragraph.” Doc. 176 at 1 68, 77,
80. Defendants contend that this violates Local Rule 56.1(b)(3)(C), which stagk=yamt part
that a party opposing summary judgment may submit “a statement, consighaytolumbered
paragraphs, of any additional facts\'D. Ill. L.R. 56.1(b}3)(C) (emphasis added).

The Seventh Circuittfas consistently upheld district judges’ discretion to recgiiret
compliancewith Local Rule 56.2. Flint v. City of Belvidere791 F.3d 764, 767 (7th Cir. 2015)
(citing cases)see also Stevo v. Frasd@62 F.3d 880, 886-87 (7th Cir. 20X 1Because of the
high volume of summary judgment motions and the benefits of clear presentationaftrele
evidence and law, we have repeatedly held that district judges are entitladttonrstrict
compliance with local rules designed to promote the clafisgummary judgment filings.”).
Althougheach of the challenggzhragraphs contairsgveral factshat, standing alone, could
have supported a single paragraph, the paragraphs do not frustrate the “purpos®@flRule
which “is to have the litigants present to the district court a clear, concise list of ifatdga
that are central to the summary judgment determindtiG@urtis v. Costco Wholesale Coyg807
F.3d 215, 219 (7th Cir. 2015). While pagds not as leaas they could have beeff68, 77, and

80 aresufficiently “clear” and “conciséto pass muster
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Defendants also arguleat {1 77 and 80 of Plaintiffs’ Local Rule 56(1)(b)(3)(C)
statement “staf¢ legal conclusions and opinions rather than facts,” had{t 8Qd) is not
supported with a record citation. Doc. 176 at §f 77,80.11 77 and 8Qother than part (d))
citeto record evidence fdheir factual assertionand do not state legal conclusions. For Y 77,
Defendant@appear to object to tressetion thatSpalding’s postraumatic stress disordesas
caused by Defendants’ alleged miscongtias objection is overruled because { 77 states only
that this is the opinion of Spalding’s treating psychiatrist, treating therapistha Chicago
PolicePension Board’s evaluating psychologiSimilarly, for § 80,Defendantappear tabject
to Plaintiffs’ expertLou Reiter’s opinion about whabliciesthe Citydoesor dasnot maintain;
this objection isoverruled because 80 cites Reitedsiclusions not as indisputable facts but
instead, accurately, &ss opinions. Defendants are wever, correct theff 8Q(d) fails to cite to
anyrecord evidence, and so it is disregarded

Finally, Plaintiffs objectto a few paragraphs @fefendants’ Loal Rule 56.14)(3)
statemenbn relevance grounds. Doc. 172 at 1 25, 32, 34, antf #& paragraphs are
irrelevant, the court will not rely on thenin addition, Plaintiffs object on hearsay grounds to
DefendantsY 42, which quotes a personnel asseent completeldy Spalding’Sormer
supervisor. Paragraph 42 is not material to the court’'s summary judgment aaalyss
Plaintiffs’ objection is denied as moot.

B. Factual Background

With these evidentiary matters resolved, the courtfedtsthe follow factsas favorably
to Plaintiffs, the non-movants, as the record and Local Rule 56.1 ak®&WVoods 803 F.3d at
867. In consideringDefendantssummaryjudgment motion, the court must assume the truth of

those facts, but does not vouch tieem. SeeArroyo v. Volvo Grp. N. Am805 F.3d 278, 281



(7th Cir. 2015). The court’s recitation of these facts should not be taken as indicating ttse cour
belief that Plaintiffs’ evidence is true and, by the same token, that disclaimedstaetaken

as indicating the court’s befighat Plaintiffs’ evidence is false. The court does not know at this
point whether Plaintiffs’ evidence—which purports to show extraordinarilgsenetaliatory
misconduct by officers at nearly all levels of the GR&archy—is entirely true, partly true and
partly false, or entirely false.

Spalding and Echeverria began their careers as CPD officers in 1996 and 1999,
respectively. Doc. 172 at 1 1-2. In approximately 1997, while Spalding wasezstghe
CPD’sPublic Housing South uniEBI Special Agent Ken Samuels contacteddret asked if
sheknew ofanyillegal activity bycertainCPD officers, including Sergeant Ronald Wattd. at
1 8. Spalding believed that the focus of Samuels’s investigation wgatist but instead
Officer Joe Seinitzld. at 1 9. Spalding tofl Samuels that she wasaware of any illegal
activity by Watts or the other officersd. at § 8.

About a decade later, in May 2006, Spalding and #ai& were assigned to t#D’s
Narcotics Division Id. at § 7;Doc. 176 at T 1.nl 2007 ,a suspect informed Echevertiat
Wattswas stealing and both doing and dealing drugs in the Ida B. Wells housing projects. Doc.
172 at § 10; Doc. 17&t 11 46. Echeverrigpassed alonthis information to his supervisor, CPD
Sergeant Roderick Watson. Doc. 172 at 1 11; Docal W 6-7. Echeverrighought Watson
might initiate a confidential investigation, but Watson instead told Echeverria thraptiré of
the suspect’s debriefing should iparked asa negative” meaning that ihad gathered no
intelligence Doc. 172 at { 11; Doc. 173-1 at 11; Doc. a7§ 7.

Before the end of 2007, Spalding and Echeverria, lacking confidence that the CRD woul

fairly investigatéWatts'salleged activy, reported thaactivity to FBI Special Agent Patrick

10



Smith. Doc. 172 at § 12; Doc. 176 at § 8. Spalding asked Smith to put her in touch with
Samuelsthe FBI agent who contacted her in 1997. Doc. 172 at $a8th, with whom
Plaintiffs continued taneet intermittently through August 2008, told Plaintiffs that he was
already aware of an FBI investigation into Watt. at § 14. Plaintiffsnetwith Smithonly
while they were ofduty. Doc. 176at 1 9.

After FBI agents askeHlaintiffsto spend moréme assisting the Wattavestigation,
Echeverria told Smith thdtecausdnis and Spalding’s additional involvement would eesarily
encroach on their CPD working hours, Echeverria planned to speak with Tina Skahill, who was
at the time Chief of the CP®IAD. Doc. 172 at § 21; Doc. 186 11 1611. Unbeknownst to
Plaintiffs,upon becoming IABChiefin March 2008 Skahill wasbriefed on an ongoing CPD
investigation into Watts and was told that Plaintiffs wereking with IAD and the FBI on the
investgation Doc. 172 at { 15Thatwas partiallyinaccurate, as Plaintiffst the timewere
working only with the FBI, not with IAD.Ibid. In June 2008, Skahill asked Roti, then
Commander of Narcotics, for permission for Plaintiffs to work with the FBiroasneeded or
parttime basis on a corruption cade. at §16. Roti grantethe authorization but Plaintiffs
were not informed that he had done #ud.

Echeverria set up a meetingth Skahill in August 2008. Doc. 176 at { 12. At the
meeting,also attended by Spaldin§mith, and some IAD personnel, Echeverria told Skabhill
how Plaintiffs had obtained their informatiandto whom they had reported it, and he added
that Plaintiffshaddecided on their own to inform the FBI. Doc. 172 at § 20; Docal ¥a3.
Although Samuels had mentioned Watts’'s name in the 1997 call, Plaintiffs learnieel fiostt
time at the Skahill meeting that the FBI and CPD had been investigating ®atig with an

Officer Mohammedfor over a decadeDoc. 172 at § 24; Doc. 176 at | 17.

11



At the meeting, Skahilitated that she had decided to déR&intiffsto Unit 543
(“Detached Services”) so that “nobody [in the CPD] would be exactly sure ks {tere
doing” and so that they could report directly to FBI headquanereeir official capacity as
police officerswithout compronsing the federal investigatiendubbed “Operation Brass
Tax”—or risking that somebody would connect them to the investigabae. 172 at  22;

Doc. 176at 1 1415, 18 Other than the CPD personnel in the meeting with Skahill, only then-
CPD Superintendent Jody Weis, Deputy Superintendent Peter Brust, Deputy Superintendent
Debra Kirby, and Liz Glatz, the Commander of Unit 543, were to know of Plaintiffs’
involvement in the federal imstigation Doc. 176 at § 16. Wén Rivera succeeded Skahill as
IAD Chief, Skahill told Rivera that Plaintiffs were involved in an investigatiowatts and
Mohammed Doc. 172 at | 35.

During Plaintiffs’ work on Operation Brass Tax, CPD command staib@mged theno
develop other narcotia®lated cases that overlapped with their work on the federal
investigation. Doc. 176 at § 19. In developingstmthercases, Plaintiffs wenastructed to
direct requests for payment for confidential informants through a sergeaniNarttaics
Division; the sergeant would then send the requeeStGrady,who had succeeded Roti as
Commander of the Narcotics Division, for his approval. Doc. 172 at  26; Doc. 176 at { 19.
When O’Gradyreplaced RotiRotitold him that Plaintiffs were on loan to IAIor work on a
police corruption case, although Roti did not reveal wbitlcerswereunder investigation.

Doc. 172 at | 26; Doc. 176 at 11 21, 8L Grady also became aware that Plaintiffs were
working with the FBI on a special investigation into a police corruption case involvinig publ
housing and that Plaintiffs had reported criminal misconduct by a police dtiie@routside law

enforcement agencyd. at ]l 20, 31.0O’Grady earlier in higareer workedn IAD, during

12



which time hepersondly arrested other CPD officer®oc. 172at {32. Likewise,Roti earlier
in his career was involved in the arrest of CPD officers charged with a fedecatic
conspiracy.ld. at 134.

On August 17, 201GergeanPadar presented O’'Grady with a request from Bitsrior
funds for a confidential informant on a narcotics case not involving Wattsit 11 28-29; Doc.
176 at 1Y 22-23BecausdPlaintiffs werenot then working in the Narcotics Division, O’'Grady
knew little about their narcotigavestigation. Doc. 172 at § 29. Padar ®ldintiffs and
Hernandezhat O’'Gradysaid that he would not “approve this [requesi] these two IAD rats
Spalding and Eheverri@® Doc. 176 at § 240’Grady also saithat Padar was not to work with
Plaintiffs, thatO’Gradydid not want Plaintiffs in the Narcotics squad’s building, and that if
Plaintiffs ever called for emergency backup, Padar and other members oftb&ddaivision
were not to respondbid.

When Spalding confronted Rivera about O’'Grady’s respdRisera said that O’'Grady’s
knowledge of Plaintiffs’ involvement witiDperation Brass Tax might be his (Rivera’s) fault, as
he hadelayed Plaintiffsinvolvement toErnie Brown, then the Chief of Organized Crime, the
bureauhat includes the Narcotics Divisiohd. at  26. Spaldintpld Rivera that O’'Grady was
informing Narcotics personnel that Plaintiffs were “snitches” and “ratg, Rivera declinedo
investigate because his view, thge were merely “unsubstantiated rumors” that Hernandez,
who had not personally witnessed O’Grady using this language, had conveyed to Sdadaing
172 at 11 98-99; Doc. 173-7 at 14, Doc. 176 at 11 27-28.

In April or May 2011, CPD Superintendent Terry Hilliard and Deputy Superintendent of
Detached ServiceBeatrice Cuelldoegan consideringansferring Plaintiffs from Detached

Services to another unit. Doc. 176 at  29. Rivera informally asked Roti about returning

13



Plaintiffs tothe Narcotics Division. Doc. 172 at  43; Doc. 176 at | 33. After ttomgswith
O’Grady, Roti totl Rivera thahewas not interested in taking Plaintiffs banko Narcotics

Doc. 172 at  43; Doc. 176 at 1.38t a meetingttended by Roti, Cuello, Rivera, and others,
O’Gradyvociferouslyrejected the idea d¢tlaintiffs’ returningto Narcotics, referred to them as
“IAD rats,” and indicated once more that they would not receive help on the strest i 34-
35. O’Grady al® noted that Spalding had a poor reputation from her previous stint in Narcotics,
including from an incidentvhere she engaged an-duty officer to help hantimidate an
individual intoreturring a dog that she had given that individual. Doc. 17p44t Plaintiffs
did not requesa returnto Narcotics, and they were instead detailetthéopolice academy and
then, at Skahill's direction, to the Inspections Division, which deals with auditing. 172 at
41; Doc. 176 at 1 40-41.

After a briefperiod of inactivity, Plaintiffs irDctober 2011 once agdweganto work
periodically on Operation Brass Tald. at {1 42.0n February 13, 2012, the FBI publicly
announced the arrests of Watts and Mohamnhe:dat § 43. On March 18, 201Rlaintiffs were
reassigned t&AU, to which they had applied prior tee arrest.Doc. 172 at § 49; Doc. 176 at
43. Rivera and Skahwroterecommendatiofettersto supportheir applications, and Plaintiffs
do not claim thathe move to FAUvas retaliatory Doc. 172 at 11 49-50Prior to Plaintiffs’
arrival atFAU, Salemme-the FAU commanderheard that at least one of the Plaintiffs was
“IAD.” Doc. 176 at 1 44. Salemmaiso knew prior to the filing of this suit in November 2012
that Plaintiffs were involvechithe Watts investigationbid.

Cesarie—an FAUlieutenant—told Officer Jan Hanna the day before Plaintiffs’ arrival
that Plaintiffs weré IAD rats’; when Plaintiffs arrived the next day, Hamaskd: “So you two

are the IAD rats?’ld. at 11 4546. Cesaio handpicked Plaintiffs’ assignments, ordered Hanna

14



to give Plaintiffs only “deagnd cases that would not lead to arrests or officer actiaity
instructed Hanna to copy hion all emails giving Plaintiffs assignments. Doc.-173at 1314;

Doc. 176at 1 4749. Cesari@lso directed Hanna tgnorePlaintiffs’ requests for overtime
althoughHanna testified that Plaintiffs ditb overtime workat FAU, Spalding does not claim
thatshe ever requested such overtime, and Echeverria is unavearg a@fcumstances where
Plaintiffs’ fellow nontask force officer®iad opportunities to do overtime work and Plaintiffs did
not. Id. at 1 51. Hanna also testified that she heard Cesario instruct his officers ndt witvor

or provide backup for Plaintiffand to inform their team members that they should do the same.
Id. at § 52.Plaintiffs’ sergeant removed them frarhomicide case after Hanmadvertently
assigned them to itid. at § 50.

Barnes was Plaintiffs’ immediate supervisdren they began &AU. Doc. 172 at § 53.
Before Plaintiffs’ arrival Barnes told a member of the squad that two officers “from IAD” were
joining the team. Doc. 176 at  58. Spalding Bdadnesthat she had been taldat the rest of
the squad had been instructed nawtyk with Plaintiffs. Id. at § 59. Barnes said that “[t]he
team doesn’t like” Plaintiffswvas “not @ing to back [them] up,” and doesn’t “trustiem 1bid.
Barnes added:

| know that, you know, you worked for IAD, you brought a sergeant down. ...
You like to bring sergeants down, huh? You like to have sergeants arrested?
... To be honest with you, I'd hate to one of these days have to be the one to

knock on your door and tell your daughter you’re coming home in a box.
That’'s how serious it is.

Id. at 160-61. Barnes testified that he was unaware of any complaints about Plavhil&s
they worked for his team and that he believed they were good officerst 11 63-64.

In June 2012, Plaintiffs attended a meeting with Cesario, Salemme, and Barrteshat w
theywere removed m Barnes’s team and placed on Thirdtéh, a later shift Doc. 172 at 1

62-65; Doc. 176 at  62. As reasons for the m@esariqwho made the decisiomnd
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Salemme cited1) a confrontation that Barnes had wikllernandezwho wasupset by rumors

that Spalding might be transferred from FAdwd(2) Plaintiffs’ alleged poor performangce

including their low arrest activity from March 22, 2012 to June 21, 2012. Doc. 172 at Y 64-66.
Salemme also told Plaintiffsahthey “shoulchaveknown better” and that if they went “against
other sworn personnel, [they] should have known this shit was going to happen to” them. Doc.
176 at  65. Cesario and Salemme questioned Plaintiffs about their work withdAd®.{ 57.

At the time of Plaintiffs’ transfefrom Barnes’s teanthe FAU'’s Third Watchwas a new
unit that required staffing Doc. 172 at § 71. The supervisor of Plaintiffs’ Third Watch team was
Mills, who was not working at FAU whendMtiffs were on Barnes’s teaamd who had worked
at IAD earlier in his CPD careetd. atf{72-73. In one ofiis first conversations with
Plaintiffs, Mills told them that they would have a fresh start with hich.at § 74.Mills did not
speak with Cesario about the typésases that Plaintiffs wemssigned, did not speak to
O’Grady about Plaintiffsand had no control over how assignments were dispensed to his team.
Id. at 1 76, 78-79.

In July 2012, O’Grady told Hernandez that Spalding was banned from the CPDty facili
in Homan Square due tall the trouble she’s caused” and because “she can't be trusted as she’s
an IAD rat.” Doc. 176 at  66Plaintiffs’ Local Rule 56.1(b)(3)(C) statement machisevent
in July 2011, but that appears to be a typographical error given that Plaintiffs didyimot be
working with Cesario and Salemme until March 2012, and also given that this episoales appe
chronologically in the Local Rule 56.1(b)(3)(C) statement with events from 2&Hemme
testified that O’Grady told him that Spalding should not go to Homan Square unless she had a
specific police purpose. Doc. 172 at § 80; Doc. 176 at J 67. O’Grady had never seen Spalding

in Homan Square and hadver spken to Spalding about Homan Square before issuing this
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directive, but someone (O’'Grady does not recall whioad told him that he or she had seen
Spalding talking to Hernandez at Homan Square and that Hernandez had left his jo#t to ta
Spalding. Id. at 168. Hanna testified that she was in the room when Cesario received a phone
call, said “hello, Commander O’Grady,” and then, after the call was over, toliaHhat

O’Grady had just told him that Spalding was banned from Homan Sqjga.  69. Mills told
Spalding that O’Grady hated her so much tteO’Grady) might shoot her, and advised

Spalding to wear her bulletproof vestl. at I 74.

When Plaintiffs filed this suit in November 2012, Mills instructed the officers under hi
command to watch Plaintiffs’ news conferende. at § 70.Mills then told Spalding thdtis
teammembers no longer wanted to work with Plaintiffs because “[f]or all” tha tazew,
Plaintiffs “could still be working IAD mvestigating” théeam. Id. at 11 70, 73Mills also sad
that he didn’t “know how [Plaintiffs were] going to have a career when this [swtjer.” Id. at
1 73. After Plaintiffs filed suit, Millss behavior toward Plaintiffs changettl. at 71. He
ordered Plaintiffs to spend their entire tours of duty on the street and begatctoteeir hours.
Ibid. On one occasion, Mills told Plaintiffs that two fellow officers would be avigiltor
backup in connection with a specific arrest, but wherathest was set to take platiee
promised officers were not availabli. at § 72.

In late March or early April 2013, Mills, prompted by another off&egport filed an
internal CPD complaint accusing Spalding of secretly recording a congaragh him. Doc.
172 at || 77-78; Doc. 176 at J 75. When interviewed by the investigéirceys Mills said
that he did not see any evidence of Spalding recording the conversation. Doc. 172 at § 78.

Spalding was taken into custody and told that she could lose her job as a result of & charg
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Doc. 176 at  76. One of the CPD officers who took Spalding into custody told her that the
charges against her could “go away” if she dropped this lawiint.

Shortly after thaincident, Spalding becamealsle to continue active employment with
the CPD as a result of her emotional distress, and she has since been dwaghd3est-
Traumatic Stress Disorder or Adjustment Disorddr.at § 77. Echeverria experienced
emotional distress that required hiotake a medical leave from May 14, 2013 through
December 10, 2013d. at § 78. At an unspecified date, Plaintiffs requested to be and were
moved backo a daytime shift at FAUalthough Spalding has not reported for duty since the
transfer Doc. 172 & 81-82.

During the events detailed above, Plaintiffs’ salary and employbesrefits were not
diminished Id. at ] 101, 103. Spalding is not sure if she received salary increases during this
time, and Echeverria’s step salary increases were notledpéd. at f 101, 103. Spalding
believes that she lost some overtime opportunities after she was trahffameNarcotics, but
she “can’t guess” how much, and she does not claim to have ever submitted an overtiste reque
while at FAU. Id. at 1102. Echeverria similarly believes that some of his overtime
opportunities were impeded, but he admits that he “can’t put a dollar number on it because
overtime is always a variableld. at §104.

Although Rule 1 of the Chicago Police Board’'s Rules of Conduct prohibits “[v]iolation
of any law or ordinancejd. at J 105Hanna testified that instructors at the CPD police angde
repeatedly tell officers:

[W]e do not break the code of silence. Blue is Blue. You stick together. If
something occurs on the street that you don't think is proper, you go with the
flow. And after that situation, if you have an issue with that officer or what
happened, you can confront them. If you don’t feel comfortable working with

them anymore, you can go to the watch nowander and request a new
partner. But you never break the code of silence.
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Doc. 176 at 1 79Plaintiffs’ policeprocedural expertou Reiter opinedthatthe City maintains
the followingde factopolicies and practicesnaintaininga police code of silence, whereby
police officers do not report the misconduct of other police officers; consciailgg to
acknowledge omake any efforts to address the code of sileandfailing to discipline officers
who engage in misconduct. Doc. 172 at § 110; Doc. 176 at BE@teverria believes that
Plaintiffs’ breakingthe code through their work at IAD and their reports to the FBI motivated the
alleged retaliation against ther@oc. 172atq 107. Echeverritestified that other CPD officers
allegedly subjecto retaliation for breaking the code include Hernandez and an Officer Finnigan
Spalding offered Officer Michael Spaargaren and a few other officersewtamses she did not
know as other exampleand Reiter reported knowledge of another case involvifigedf
Michael Spaargarend. at ] 108-109, 111. Reiter does noblinthe percentage of officers
reporting misconduct by other officers who suffer some level of retaliatidnat {112.
Discussion

Plaintiffs allege First Amendment retaliation based on thetspitespeech (reporting
criminal misconduct by other CPD officdrsthe FBland assisting the FBI investigatiprior to
their IAD assignmentandtheir suit+elatedspeechf{ling, andspealng with the media about,
this suit). The conspiracy claim appears to pertsately to the pre-suit speecBoc.171 at 18
(where Plaintiffs argudo support thatlaim, thatthey “can present evidence of a pattern of
retaliatory harassment by seveofficers over a period of months ... all tied to Plaintiffs’
protected activities that resulted in the conviction of two corrupt police offiaensch occurred
prior to ther filing this sui). Plaintiffs also ast that Defendants’ retaliatory condulgoth

before and after their assignment to IAlplated thelWA.
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First Amendment Retaliation Claim

A. Nature of Plaintiffs’ Speech

“For a public employee&’ speech to be protected under the First Amendment, the
employee must show that (1) he made the speech as a private citizen, (2) thadpessed a
matter of public concern, and (3) his interest in expressing that speech waswveghed by
the statks interests as an employer in promoting effective and efficient publicesé&r Swetlik
v. Crawford 738 F.3d 818, 825 (7th Cir. 201@)ternal quotation marks omittedyee also
Garcetti v. Ceballos547 U.S. 410, 417 (2006 {]he First Amenadnent potects a public
employees right, in certain circumstances, to speak as a citizen addressing robfieblic
concern.). But“when public employees make statements pursuant to their official duties, the
employees are not speaking as citizens for FinseAdment purposes, and the Constitution does
not insulate their communications from emplogtescipline” Kubiak v. City of Chicaga10
F.3d 476, 481 (7th Cir. 2016) (quoti@arcett, 547 U.S. at 421). “Determining the official
duties of a public empl@e requires a practical inquiry into what duties the employee is
expected to perform, and is not limited to the formal job descriptitimd. (internal quotation
marks omitted).“The determination of whether speech is constitutionally protected is aaquesti
of law.” Ibid.

The parties ageethat Plaintiffs’ work folAD is not protected by the First Amendment.
Doc. 165at7-10, Doc.171at11. They disagree, however, over whether Plaintiffs’ reports to the
FBI about Watts's illegal activityand thei prelAD work for the FBI,are constitutionally
protected. Doc. 165 at 7-9; Doc. 171 at 8-11; Doc. 175 at 1-3.

The Seventh Circuit iKubiakrecently addressetie distinction between protected and

unprotected employee speech in the police context. Kubiak worked as a beat pa&ohattfi

20



the CPDfor fourteen yearsand then wasdetailed to the Office of News Affairs (‘ONA”), the
CPD’s public relations arm. In her new position, Kulsakved as a liaison to the news media,
keeping it‘apprisedof police activityby providing information on topics such as crimes
committed, arrests made, and providing information with regard to community gkg#fes”

810 F.3d at 479Kubiak alleged that she was verbally assaulteanogher ONA officer who
became enraged by a werélated report that Kubiak had drafted. Kubiak reported the incident
to her supervisor, Stratton, and attempted to report it to her supervising lieuteggaheBiwho
repeatedly refused to discuss it. Kakbthen submitted a merandum, which initiated an IAD
investigation and Kubiak provided a stateméatthe investigatorsAfter the IAD complaint

was “sustained,” Biggane canceled Kubiak’s ONA detail and reassigned her taan@ssd
beat officer on a midnight shift in a dangerous neighborhood. Kubiak filed suit agaatirGtr
Biggane, and the City of Chicago, alleging retaliation in violation of the Air&tndment.Id. at
479-80.

The Seventh Circuit held that Kubiak’s statements to Stratton and Biggane, and her
cooperation with the IAD investigatigrwereunprotected employee speech. First, while
assuming that Kubiak'sfficial ONA duties “did not include reporting misconduct of her
coworkers,” the couttield that the “concept of ‘official duties’ is overly narrow” and that
“[g]enerally, an employee who is verbally assaulted by a colleague wewdrdected to report
the inappropriate behavior to a supervisdd’ at 481-82. Second, the court noted that Kubiak’s
speech “was intimately connected with pesfessioal duties” as she “complained that her-co
worker treated her inappropriately at work and yelldaeatover a workelated report and that

sheattempted to use officiahternalchannels—her supervisor, her office’s director, and IAD—
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to report the misaaduct. Id. at 482. Third, the court observed that Kubiak was primarily
motivated by personal, not public, conceld. at 482-84.

Kubiakdid not break new ground, but insteadffirmed thesettled principlehatif a
public employee reports official misconduct in the marnescted by official policy, to a
supervisor, or to an external body with formal oversight responsibility, then {hleysa speaks
pursuant to her official duties and her speech is unprotbgtédte First Amendment
SeeFairley v. Andrews578 F.3d 518, 522 (7th Cir. 2009) (where Cook County Jail guards filed
internal complaintsn the manner required I&yeneral Orders)famayo v. Blagojevicib26 F.3d
1074, 1091 (7th Cir. 2008)vhere an linois Gaming Board employee reported agency
misconduct to “a legislative committee responsible for overseeiriGdmaing Board’s]
activities”); Vose v. Kliments506 F.3d 565, 570-71 (7th Cir. 20@Where a police sergeant
reported misconduct to his supisors);Sigsworth v. City of Aurorad87 F.3d 506, 511 (7th Cir.
2007)(where adetective reported his colleaguesleged misconduct to his supervisor, as
required by establishamblicy); Spiegla v. Hull 481 F.3d 961, 965-67th Cir.2007)(“ Spiegla
II”) (where a correctional officer reported other officeislations of prison security rules to a
supervisor, cosistent with official policy).By contrast, if an employee testifies about
misconduct to a jury or grand jury, or reports misconduct outside established channels or in
violation of official policy, she speaks as a private citizen and her speech tisutmmally
protected.See Chrzanowski v. Bian¢fi?5 F.3d 734, 739-40 (7th Cir. 2013) (where a county
prosecutor testified under a subpoena before a grand jury and at trial regdedjed al
wrongdoing by his supervisorgShaklos v. Stevens60 F.3d 705, 709-12 (7th Cir.
2009)(where an lllinois State Poli¢dSP”) employee protested an ISP contract award t&&n

procurement officiglrather than to the individuals—the Attorney General of Illinois and the
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chief procurement officerrequired by the lIllinois Procurement Coddpuskins v. Sheahan
549 F.3d 480, 491 (7th Cir. 200@vhere a social worker employatithe county jail by a county
sheriff reported to the city polideata county correctional officdrit her).

Under thes@recedentsall of which were issued before the retaliatory conduct alleged in
this casePlaintiffs’ speech to the FBHrom their initial reporto Smithin late 2007 until the
August 17, 2008 meeting whettee CPD formally assigned them to Operation Brassiax
protected by the First Amendment. Prompted by Wassdismissal of Echeverria’s debriefing
of the suspect who reported Watts’s activiRigintiffs reported Watts’snisconduct to an outside
law enforcement agencgn their own initiative, while off-duty and on their own time. These
were not “the tasks [Piatiffs were] paid to perform,Garcett| 547 U.S. at 419, and police
corruption is, as Defendants concede, Doc. 165 at 9, a matter of public cdhéalfaws that
Plaintiffs’ speeclto the FBI before August 17, 2008—when, withitlzEssignment to Detaed
Services, their reports to the FBI betepartof their official CPD duties—ts constitutionally
protected.

Defendantschallenges tahis conclusion fail to persuade. First, drawingaiaks
statement that “Kubiak is a police officer, and as phtthat job she is responsible for protecting
the public from harm,” 810 F.3d at 482, Defendatistend that Plaintiffs’ reporting of Watts’s
activity “was what they were expected to do as Chicago police officerstecpthe public from
harm.” Doc. 16 at 7 Doc. 175 at 2. But this removes the quatdement from its context:eh
Seventh Circuis pointwas thaemployees are generally expected to report other emgloyee
inappropriate behavior to a supervisor, and that this “makes even more semgelice
department. 810 F.3d at 48Rubiakdoes not, however, stand for the proposition that a police

officer’s official duties include “protecting the public from harm’awvery conceivable way
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regardless of the officer’s job functioff. this weresg, police whistleblowers couldeverspeak
as private citizens entitled to First Amendment protection, a resulbtraettiand its Seventh
Circuit progenyclearlyreject Further this would run contrary t€haklos which held that the
fact that state police employees have a “general duty” to report collusiom dmclolers for state
contracts does “not by itself mean that all speech made by [the plaintitis{ neg
anticompetitive practices [were] necessarily made pursuant to theialgibb duties.” 560 F.3d
at 712. Rather, what placed the state police employees’ speech within thenterstrAent’s
protections was that they “did not submit their concerns to the Attorney Gendralatmef
procurement officer[,] as required by the [lllinois Procurement] [Clode,” boérdo a
procurement officer with the state policel. at 711-12see also Houskin®49 F.3d at 491
(holding that a county social worker’s “statements to the police” about being ditdunty
correctional offier were constitutionally protected because they “were not made pursuant to her
job, as the report was not generated in the normal course of her duties and mostakkely
similar to reports filed by citizens every day”).

Defendantsalsoarguethat because Echeverria fiteirned of Watts’s misconduct in the
course of performing his professional duties and first reported Watts’smdisct to Watson,
Echeverria’ssupervisor, Plaintiffs were, meportingthe same misconduct to the FBtting
pursuant to tair official duties. Id. at 8. But Plaintiffs reported Watts’misconduct to the FBI
only afterthey felt that official channels had failed them, and they do not claim that theyesuff
any retaliation for Echeverria’s report to Watsdsnlike the platiff in Kubiak Plaintiffshere
did not escalate their report of Watts’s activity throaghcessively higher official channels;
instead, viewing what based on Watson’s response they reasonably believed to beshe CPD

systemic disregard for thigeport about Watts, brought the information to an outiside
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enforcement agency. Watson'’s rebuffing of Echeverria forced Plaintiffs dotgideofficial
channels; it did ndransformthe outside channeito an official channel.

Similarly, the factthat Echeverria learned of Watts’s misconduct in the course of
performing his professional duties does not place outsidéitsteAmendment their
whistleblowing to an external agency. That would frustrate “the importance of promoting the
public’s interest in receiving the welinformed views of government employees engaging in
civic discussion.”Garcetti 547 U.S. at 419. For the same reason, Defendants’ argument that
the seriousness of Watts’s criminal activity (by contrast to the verballiasskubiak) rendered
Plaintiffs’ report within the bounds of their official duties, Doc. 165 at 8-9, missendhe The
governing precedents do not establish a sliding scale based on seriousness of &tk report
misconduct.

Samuels mentioning of Watts’s naman a call with Spalding in 1997a-<callthat
Spalding believed to be primarily about another officer—doesneain that Rlintiffs’
unsolicited report ofWatts’s activityto adifferentFBI agenta decaddaterwas part of their
official duties. Plaintiffs did not know until the August 2008 meeting with Skahill and IAD
personnel that the CPD was involved in the FBI's Wattsstigation Although Spalding asked
Smith (the FBI agent she aricheverriacontacted in 200) to put her in touch with Samuels,
is reasonable to infer that Spalding dabecause she believed that Samwels the FBI's point
person on CPD corruption, not because she was aware of an open investigation or, ast®efenda
implausiblyargue, had been “expressly asked by the FBtlto50, Doc. 165 at 11 n.&s“a
continuation of theommunication initiated by the FBh 1997, Doc. 175 at 3. So, contrary to
Defendants’ most improbable submission, Spalding did not “return[] Agent Santeégkone

call ten years laterjbid.; indeed, the fact that she had to ask Smith to put her in touch with
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Samuels belies any notion that reporting to Samuels was in any way conoespadiding’s
official duties.

Finally, Defendants do not contest that Plaintiffs’ filing this lawsuit was pextespeech.
Any such argument was likely to fail, as “participating in a lawsuit may amouanotected
speech” if “the lawsuit involves a matter of public concer@dlas v. Wis. Dep’t of Corrs493
F.3d 913, 925 (7th Cir. 2007) (internal quotation ksaymitted);seealso Hobgood v. IlI.
Gaming Bd. 731 F.3d 635, 648 (7th Cir. 2013) (f[ikas clearly established at the time of the
Gaming Board's actions that the First Amendment prohibited investigaiihtpen suspending
and terminating a public empfee because he had helped another employee pursue a lawsuit
aimed at uncovering and proving public corruptiinZorzi v. Cnty. of Putnan80 F.3d 885,
896 (7th Cir. 1994}“Retaliation for filing a lawsuit is prohibited by the Fitsnendment’s
protection of free speech.”Regardless, Defendants forfeited the argument by failing to raise it.
SeeMilligan v. Bd. of Trs. of S. lll. Uniy686 F.3d 378, 386 (7th Cir. 2012)T]he forfeiture
doctrineapplies not only to a litigarg’failure to raise a genemigument ... but also to a
litigant’s failure to advance a specific point in suppora@feneraargument.”);Costello v.
Grundon 651 F.3d 614, 635 (7th Cir. 2011) (“As the moving party, the [defendant] had the
initial burden of identifying the basis for seeking summary judgmedugge v. Quinn612
F.3d 537, 557 (7th Cir. 201()We have made clear in the past that it is not the obligation of this
court to research and construct legal arguments open to parties, espdwallthey are
represented by counsel, and we have warned that perfunctory and undeveloped argugnents, a
arguments that are unsupported by pertinent authority, are waived.”) (ifeatation marks

and alterations omittedT,itran v. Ackman893 F.2d 145, 148 (7th Cir. 1990\Vhen a party
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moves for summary judgment on ground A, the opposing party need not address grounds B, C,
and so on.”).

B. Qualified Immunity

Next, Defendants contend that trefehdanofficers are entitled to qualified immunity.
Doc. 165 at 10-13. “The doctrine of qualified immunity protects govemmfficials from
liability when their conduct does not violate clearly established statutorynstittional rights
of which a reasonable person would have knowAlitea v. Thomas815 F.3d 283, 291 (7th
Cir. 2016) see alsdMullenix v. Lunal36 S. Ct. 305, 308 (201§)er curiam;) Burritt v.
Ditlefsen 807 F.3d 239, 249 (7th Cir. 2015). “Whether a government official is entitled to
gualified immunity is a legal question for resolution by the court, not a jiryrtell v. Mason
527 F.3d 615, 621 (7th Cir. 2008).

“Two central questions must be addressed in the course of determining whettfiedqual
immunity is available: whether the plaintiff has alleged a deprivation of dittiamal right at
all, and whether the right at issue was clearly established at the time anchendesumstances
presented.”Bianchi v. McQueen _F.3d __, 2016 WL 1213270, at *7 (7th Cir. Mar. 29, 2016)
(internal quotation marks omittedY o remove the shield gualifiedimmunity from the
defendanbfficers, the constitutional right thaley allegedly violated must the time of the
violation have been clearly established “in a particularized sense” and not merely “at evieigh |
of generality’ Alicea 915 F.3d at 291see alsdviullenix, 136 S. Ct. at 308 (“We do not require
a case directly on point, but existing precedent must have placed the statutorgtibuttonal
guestion beyond debate.”) (internal quotation marks omitE&aiynermarv. Doran 807 F.3d
178, 182 (7th Cir. 2015). For a right todlearly established, it “must be specific to the relevant

factual context of a cited case and not generalized with respect to the amendmetheHzdass
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of the claim.” Surita v. Hyde665 F.3d 860, 868 (7th Cir. 2011). “The basic question is whethe
the state of the law at the time thiitd defendant officers] acted gdteem]reasonable notice

that [their]actions violated the ConstitutionRoe v. Elyea631 F.3d 843, 858 (7th Cir. 2011).

“[ln a 8 1983 d¢aim, the plaintiff bears the burden of proof on the constitutional deprivation that
underlies the claim, and thus must come forth with sufficient evidence to cesai@gissues of
material fact to avoid summary judgmenfult v. Speicher634 F.3d 942, 945 (7th Cir. 2011)
(internal quotabn marks omitted)

As discussed above, the record would allow a reasonable jury ta Fnst Amendment
violation, so Plaintiffdhave met their “burden of establishing tfiaeir] rights were violated
under the first prongf the qualified immunity iquiry. Burritt, 807 F.3d at 249. For the second
element Plaintiffs submit thaéver sincghe Supreme Court issu&arcettiin 2006,it “has been
clearly established law ... that the First Amendment protects a public emplbgesomplains
about public corruption in a forum outside of his or her official job duties.” Doc. 171 &sl1.
noted above, the Seventh Circuit has applied3hecettistandardn a variety of contextsSee
e.g, Chaklos,560 F.3d at 711-1Zairley, 578 F.3d at 522Houskins 549 F.3d at 489-93;
Tamayg 526 F.3d at 109N ose 506 F.3d at 570-75pieglall, 481 F.3d at 963Sigsworth 487
F.3d at 511. All of these cases were issued before August 17 tR@Iidstalleged act of
retaliation in this caseAndbecause the Sewuth Circuit—in Chaklos Chrzanowskiand
Houskins—has consistently interpreté&hrcettito hold that the speech of an employee who
reports misconduaiutsideofficial or established channels is constitutionally protected,
reasonable police officers in tdefendanbfficers’ position wouldhaveknownthat Plaintiffs’
speech td-Bl was protecte@nd that anyetaliation against them for thgpeech would violate

the First Amendment.Seealso Dahlia v. RodrigueZ’35 F.3d 1060, 1074 (9th Cir. 2013)

28



(“[P]articularly in a highly hierarchical employment setting such as ldareement, whether or
not the employee confined his communications to his chain of command is a relevant, if not
necessarily dispositive, factor in determining whether he spoke pursuant todia dffties.
When a public employee communicates with individuals or entities outside his chain of
command, it is unlikely that he is speaking pursuant to his official duti€iti¥on v. Kilpatrick
773 F.3d 661, 670 (5th Cir. 2014) (“[1]f a public employee takes his job concerns to persons
outside the work place in addition to raising them up the chain of command at his workplace,
then those external communications are ordinarily not made as an employea bilizags.”)
(internal quotation marks omitted).

Defendants incorrectlyontend thaKristofek v. Village of Orland Hills712 F.3d 979
(7th Cir. 2013)muddled the law in a way thebmpels a different resubin the qualified
immunity issue Kristofek,a parttime police officer for the Village of Orland Hills, reported an
alleged instance of police misconduct to fellow officers and to the FBI and, whel lo¢ghiext
officers what he had done, the Villagedd him. Id. at 982-83. In haling that Krisofek had
stated glausible First Amendment clairthe Seventh Circuit did not even reach the issue of
qualified immunity. Defendants correctly note thidie Seventh Circuit declined to address
whether Kristofek’s speech to the FBI was protected, but that does not mean, as Defendant
asset, that “the Seventh Circuit expressly left open the question.” Doc. 165 at 12-13; Doc. 175
at 3. Ratheras Defendants acknowledd2oc. 165 at 12-13he Seenth Circuit did not address
thatissue because the Village did mais it, 72 F.3d at 984 n.1—probalidgcause it was
exceptionally clear based @uarcettiand its progenyhat Kristofek’s speecto the FBIwas
protected.It follows thatthe Seventh Circuit’s declining to address thatiecannot possibly be

read to have left open SeeCooper Indus., Inc. v. Aviall Servs., IN843 U.S. 157, 170 (2004)

29



(“Questions which merely lurk in the record, neither brought to the attention afuhtenor
ruled upon, are not to be considered as having been so decided as to constitute precedents.”)
(quotingWebster v. Fall266 U.S. 507, 511 (1925 )nited States v. Richardsos58 F.3d 680,
681 (7th Cir. 2009) (“[T]he absence of any discussion [in a prior case] means thas tiere |
holding on the point that might bind us in this casé/after of Volpert 110 F.3d 494, 497 (7th
Cir. 1997) (reasoning that because earlier opinions “did not discuss” whether asgiptige to
bankruptcy courts, those opinions did not settle the question). DefendartiadHfEir warning
that their treatment of [Rintiffs] was unconstitutional." McGreal v. Ostroy368 F.3d 657, 683
(7th Cir. 2004).

Because Defendant® notassert qualified immunitgased on theature ofthar alleged
retaliatoryadions,any suchargument is forfeitedSeeMilligan, 686 F.3d at 388Costellg 651
F.3d at 635Judge 612 F.3d at 557Titran, 893 F.2d at 148. Defendants also do not disjmate
it was clearly established as of November 1, 2012 that retaliatiorigr d lawsuit involving a
matter of public concern violates a constitutional right, soithat argument is forfeited as well.
Defendants are thus not entitled to qualified immunity.

C. Causation

In addition to showing that their speech was constitatlgmprotected, Plaintiffs must
addue evidence thawould allow a reasonable jury to find thikeir “protected conduct was a
motivating factor” in Defendants’ alleged retaliatiddeele v. Burch722 F.3d 956, 959-60 (7th
Cir. 2013) (internal quotatiomarks omitted). Ashe Seventh Circuhias explained

[T]he “motivating factor” requirement splits the burden of production between
the parties on summary judgment. The plaintiff has the initial burden to
produce evidence that his speech was at least avatiag factor” in the
employers decision toake adverse action against kior, in philosophical

terms, a “sufficient conditidrof the retaliation. The defendant may then
rebut that evidence by demonstrating that the harm would have occurred
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anyway even without the protesti conduct-or, in other wordsthat his
conduct was not aecessargondition of the harm. Put another way, [the
plaintiff] must first provide evidence that the defendants were motivated, at
least in part, by a desire to retaliate agams for his protected speech.he
does, then the defendants may counter by showing that they would have
reached the same result even without the protected speech.

Id. at 960 (citations and internal quotation marks omitteel also Bisluk \Hamer, 800 F.3d
928, 933-34 (7th Cir. 2015).

Defendants contend that Plaintiffsseanot met their initial burdelpecause altiefendant
officers other than Riveriacked knowledge of PlaintiffgireeAugust 200&peech to the FBI
(and so could not have retaliated on account of it) bacdusd’laintiffs’ work on Operation
Brass Tax after August 17, 2008 was unprotected employee speech. Doc. 165 at 13-14; Doc.
175 at 4. Althoughhe defendantfficers could not have retaliategjainst Plaintiffs for doi
something of which they had no knowledgeg Everett v. Cook Cnty55 F.3d 723, 728-29
(7th Cir. 2011) Trigillo v. Snydey 547 F.3d 826, 830 (7th Cir. 2008), Plaintiffs have adduced
sufficient evidence to create a genuine issue as to whetnafficers knewof Plaintiffs’
protectedvork with the FBI.

The recordvould allow a reasonable jury to filvlvera’s, Roti’'s,O’Grady’s,and Mills’s
knowledge without the need for inferend@efendants concede that Rivera knew about
Plaintiffs’ protected activity Doc. 165 at 14. In June 2008, two months prior to Plaintiffs’
reassignment to Detached Services, Roti had given Skahill permission té&latiffs to work
on an as-needed basis with the FBI. Doc. 172 at { 16; Doc. 176 at { 21. Toegrant th
authorization, Roti had to have known about Plaintifsor (protected) reports to the EBI
During Plaintiffs’ work on Operation Brass Tax, O'Grady became awatreew earlierwork
with the FBI Doc. 176 at  20. Anidills allegedly retaliatedganst Plaintiffsafter and

because of their filing this lawsuf which he demonstrated knowledge by instructirey
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officers under his command to watch Plaintiffs’ press conference and disciiiesggt with
Spalding. Id. at 1Y 70, 73.

Reasonable inferengsestablistthat Barnes, Cesario, and Salemme kisowv about
Plaintiffs’ protected activitywith the FBI Becaus Plaintiffs joined FAUafter the FBI publicly
announced the arrests of Watts and Mohaminechuse Salemme knew that Plaintiffs were
involved in the Watts investigation, abdcaus&€esario and Barnes referred to Plaintiffs’ work
with IAD, Doc. 172 at 1 49; Doc. 176 at | 43-46, 60-61, a reasonable jury coulthatfer
Barnes, Cesario, and Salemme kradwut Plaintiffs’prior work for the FBI. Defendants retort
that Barnes, Cesario, and Salemme referred repeatddiipimot the FBI, andhat Plaintiffs’
activity during their work for IAD, including their work on Operation Brass Taas w
unprotected employee speech. Doc. 165 at 14; Doc. 175 at 4-7. Alth@aigkasonable to
infer thatthe defendant officersteferences tolAD” meantonly “IAD,” a reasonable jurgould
draw the contrary inferencédefendants’ counsel noted the motion hearindghat the CPD has
“hundreds of officers [in IAD] working all day every day on the same kinds of thinagdhese
plaintiffs were working on.” A reasonable jury could infer that the hudgloé officers that
serve iNlAD are not subject to the type of retaidat Plaintiffs allegedly sufferethere—and
therefore that Barnes’s, Cesario’s, and Salemme’s alleged animus towaedadiation against
themwas motivated not by the mere fact ttietyworked in IAD, but instead by knowledge of
Plaintiffs’ reportsto the FBI that predated their August 2008 reassignment to Detached Services.

Thedefendanbfficers’ knowledge of Plaintiffsprotectedactivity does noalone
establish causation. In addition, Plaintiffs must show that pineiected speechas a
motivating factor in theiretaliation SeePeele 722 F.3d at 959-6Fairley, 578 F.3d at 525-26

Samuelson v. LaPorte Cmty. Sch. Co526 F.3d 1046, 1053 (7th Cir. 2008). Contrary to
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Defendantssubmission, Doc. 165 at 14-18, Plaintiffs hawet their burden with regaito each
defendanbfficer.

Rivera Despite Spalding’s complaints to Rivera that O’Grindgy Narcotics Division
personnel that Plaiifits were “snitches” and “rats,” Rivardeclined to investigatdt is possible
thatRiverachose not to investigate Spalding’s complaint because he believed it was based on
unsubstantiated rumorsd. at 15. But a reasonablgry could find thabecausd&ivera was
aware of Plaintis’ protected speech to the FBiat speecimotivated his desion not to
investigate, which allowed O’Grady’s retaliation against Plaintiffs to coatifibhe fact that
Rivera later wrote a recommendation on Plaintiffs’ behalf, Doc. 172 at 11 49-pforan a
jury’s view of his conduct, but it does not render indisputablgasonable the inference that
Plaintiffs’ protected speech motivated laideged misonduct.

Roti. Roti toldRiverathat hedid not want Plaintiffs to returto the Narcotics Division,
and he allowed O’Grady’s alleged slandering of Plaintiffs as™ta continue.Id. at 143; Doc.
176 at Y 34-35, 39. Although Roti provided other plausible reasons for his declining to take
Plaintiffs back into Narcotics, &. 172 at {{ 47-48,raasonable jury could find that Plaintiffs’
protected speech motivated hesusaland his condoning of O’Grady’s retaliation against
Plaintiffs.

O’Grady. Althoughearlier in his careed’Grady worked for IADandarrested other
CPDofficers,id. at I 32, heepeatedly referred to Plaintiffs as “rateefused Plaintiffs’ August
17, 2010 request for funds for a confidential informésid officers in the Narcotics Division
not to provide backup tBlaintiffs in an emergencgtaunchly opposed, with implicit reference
to Plaintiffs’ protected activity, their return to the Narcotics Divisiand barred Spalding from

the CPD facility at Homan Squar®oc. 176 at 1 24, 34-35, 66-69. A reasonable jury could
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infer that O’Grady’shostility toward Plaintiffs resulted froime factthat Plaintiffs had worked
with the FBI on the Watts investigation on their own initiative.

Barnes Prior to Plaintiffs’ arrival at FAU, Barnes toldsteam that Plaintiffs were
officers from “IAD,” and he latetold Spalding that the team “was not going to back [Plaintiffs]
up” and taunted her about her having heereants arrestédnd “tell[ing] her daughter that
[Spalding would be] coming home in a boXd. at 11 5861. Although it is not clear whether
Barnes endorsed this sentiment or was merely conveying to Spalding hoanhisiéenbers felt,
a reasonable jury could find that his statements about Spalding’s dedlie dedm not backing
up Plaintiffswerethreat motivated byPlaintiffs’ protectedspeech

Cesaria Cesario referred to Plairfsfas “rats,” ordered Hanna give Plaintiffsonly
“deadend cases” and to ignore their requests for overtime, instructed his officéospnovide
Plaintiffs with backup, and thedecidedo transfer Plainffs from Barnes’s~AU team to thdess
desirable Third Watch. Doc. 172 at 11 64-66; Doc. 176 at 1 45-49, 5&,réasonable jury
could find that Plaintiffs’ protected activity meéted these retaliatory actions. A reasonable
jury alsocould find that even if Cesario’s stated rationale for transferring Plaintiffs to the Third
Watch(low arrest actiity) wastechnically accurate, it was accuratdy because offiis earlier
order b Hannato assgn Plaintiffsonly to cases that “would not lead to ateesr officer
activity,” Doc. 173-11 at 13, which itself was motivated by Plaintiffs’ protkspeeech.

Salemme Salemme approved Cesario’'sid@on to transfer Plaintiffeo the Third Watch
and told Plaintiffs that “[they] should have known this shit was going to happen to” them. Doc
172 at 1Y 64-66; Doc. 176 at 11 62, 65. A reasonable jury could infer that Plaintiffs’qafotect

activity motivated &lemme’s approval of thetransfer to a less desirable position.
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Mills. After the Plaintiffs filed thisuit, Mills told them that he did not “know how [they
would] have a career” after the suit was over, began to change Plaintiffs’ halimsitiated an
internal complaint thatllegedly causgSpalding’s emotional distress and her inability to
continue active employment with the CPD. Doc. 172 at 1Y 77-78; Doc. 176 at [ 71, 73, 76-77.
Because Mills’s actions occurred after this suit was filed and represented ehgtnge from his
prior behavior,d. at { 71, a reasonable jury could find that Plasitfffing of the lawsuit
motivated his conduct. Defendants’ contention that Mills could not have retaliatedt agains
Plaintiffs for this lawsuit because he was nammed as defendant until May 2013, Doc. 175 at
7, is nonsensical. Defendaite noauthority for the propositiothat filing a lawsuit is
protected speeabnly with regard to the defendants nanedhe suit.

Citing Gekas v. Vasiliade814 F.3d 890 (7th Cir. 2016), Defendants contéatithe
Plaintiffs’ protected speech could not haaeised the alleged retaliatigiven the substantial
time gap between the speech (late 2B0gust 2008) and the first instance of retaliation (August
2010). Doc. 175 at 5. This argument fails to persuatie. tWoyear gapetweerPlaintiffs’
protectedactivity andthe retaliatiortheysufferedis not analogous to th@rcumstancem
Gekas where the plaintiff alleged sixteeand nineteetyear gaps between his protected activity
and the alleged retaliatior814 F.3d at 895-96. Further, Gekas was detaly unable “to
connect thdretaliatory] events that happened to him in 2004h® fprotectedfonversations he
had in 1988,” and the 1988 and 2004 events involved entirely disatecofindividuals. Id. at
891-93, 896. As discussed above, themm this caseallows Plaintiffs to draw the required
connection.SeeCastro v. DeVry Univ., Inc786 F.3d 559, 565 (7th Cir. 2015) (“[T]he mere
passage of time does not conclusively bar an inference of retaliatioreth@htuotation marks

omitted);Malin v. Hospira, Inc.762 F.3d 552, 559 (7th Cir. 2014) (reversing the grant of
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summary judgment and disapproving the district court’s holding “that threg wearsimply too
long an interval [between the protected activity and the retaliatory cgrdwsctpport an
inference that retaliation had occurredCgrison v. CSX Transp., In&58 F.3d 819, 829 (7th
Cir. 2014) (IN]o brightdine timing rule can be used to decide whether a retaliation claim is
plausible or whether it should go to a ju@ther factors can always be relevantThe facts
and circumstances of each case necessarily must be edaloaetermine whether an interval is
too long to permit a jury to determine rationally that an adverse emplowci@m is linked to
an employees earlier complaint) (internal quotation marks omitted).

Finally, for at least most of the defendant officers, the August 2008 “dateleant,”
because “the clock begins when the defendants learned of [Plaintiffs’] pobtgamech."Mullin
v. Gettinger 450 F.3d 280, 285 (7th Cir. 2006). Roti learned of Plaintiffs’ protected activity in
June 2008, but as noted above the record contains ample evidence to support the reasonable
inference that he retaliated against Plaintiffs for their protected actiVitg.record alssupports
the inference that the other defendant officers learned of Plaintiffs’cpedtactivity well after
August 2008. Indeedoneof the defendant officers were present at the August 2008 meeting
that transformed Plaintiffs’ previously unprotected activity into protegtedch, and that
meeting, andPlaintiffs’ activity that triggeed it, wereintended to remain undisclosed and seem
to have done so until certain personnel transitio@ss+ady replacing Roti as Commander of
Narcotics, and Rivera replacing Skahill as Chief of +ABccurredat unspecified dates closer in
time to the allged retaliation The record also supports the inference that Salemme, Cesario,
Barnes, and Mills learned of Plaintiffs’ protected activity only once ®fsinvere set to transfer
to FAU, and their retaliation in FAU began almost immediately upon tedfer (and in some

instances predated it).
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Because Defendants do not argue that the retaliatory assuatwould have occurred
even hadPlaintiffs not engaged in protected speech, that argument is forf&iesMilligan,

686 F.3d at 386Costellg 651 F.3d at 633Judge 612 F.3d at 557Titran, 893 F.2d at 148.
Plaintiffs have thus met their burden thie causatioelement of the retaliation claim

D. Statute of Limitations

“The statute of limitations for 8 1983 claims in lllinois is two yeariGé€kas 814 F.3chat
894. “Generally, the statute of limitations clock begins to run on First Amendmafiaten
claims immediately after the retaliatory act occuytedt “[flederal law ... governs the accrual
date for § 1983 claims, which is when the plaintiff knows or should know that his or her
constitutional rights have been violatedbid. (internal quotation marks omittedpefendants
contend that because Plaintiffs filed this lawsuit on November 1, 2012, all instanetsiafion
prior to November 1, 2010, including O’Grady’s August 17, 2010 denial of funddduontiffs’
confidential informantare timebarred. Doc. 165 at 18; Doc. 175 at 7-8.

Defendants are incorre@s the record would allow a reasonable jury to find thatr
understandingf O’Grady'’s retaliatio reasonablghanged as they suffered additiorethliatory
actions. Single incidents may have unusual or idiosyncratic cadsése time O’Grady denied
funds for th@& confidential informant, Plaintiffs did not knathvat O’Grag knew about their
protected speech, as they had been given the impression thatfemlyndividuals, not
including O’Grady, would be told about theire-IAD work for the FBI Thus, when &dar
initially conveyed O’Grady’s denial of fundBJaintiffs mg simply have assumed that O’'Grady
disapproved of their working with IAD. Spalding’s response to the incident, questioma@Ri
(Chief of IAD) about “how the hell Commander O’Gradyeli about her worlon the Watts

investigation Doc. 176 at 25, is osistent with the reasonable belief that O’Grady’s animosity
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was limited to Plaintiffsunprotected IAD work. Only after they suffered other instances of
retaliationdid Plaintiffs know, or should they have known, ttie retaliation pertained to
something other than their work with IAD-ramely,their protected, prdAD work for the FBI,
outside official channels-andtherefore thatheir constitutional rights were being violateSee
Gekas 814 F.3d at 894. Or so a reasonable jury could conclode.Hat v. Manning 798 F.3d
578, 591 (7th Cir. 2015) [N]o reasonable trier of faatould find on this record that Manniisa’
probable cause affidavit was false or misleading. There is no evidenceslkatesv or should
have known that the November 22ntifications were unreliablg.{emphasis addedReed v.
Gardner, 986 F.2d 1122, 1126 (7th Cir. 1993) (“[W]e would require from a plaintiff sufficient
evidence from which a jury could reasonably draw the inference that policersfkinew or
should have known thatc passengers were intoxicatgd.”
. Section 1983 Conspiracy Claim

“A civil conspiracy is a combination of two or more persons acting in concert to commi
an unlawful act or to commit a lawful act by unlawful mearBéaman v. Freesmeyét76 F.3d
500, 510 (7th Cir. 2015) (internal quotation marks omitted). “To establish conspiracy ligbility
a 8 1983 claim, the plaintiff must show that (1) the individuals reached an agreememivi® dep
him of his constitutional rights, and (2) ovexdts in furtherance [of the conspiracy] actually
deprived him of those rights.Ibid. “Because conspiracies are often carried out clandestinely
and direct evidence is rarely available, plaintiffs can use circumstantial egitteastablish a
conspiracy, but such evidence cannot be speculatidedt 511 see alsdVilliams v. Seniff342
F.3d 774, 785 (7th Cir. 2003) (“Although a conspiracy certainly may be established by
circumstantial evidence, we have stressed that such evidence cannot be spé&kulatid

althougha conspiracyclaim cannot survivsummaryudgmentf the allegations are vague,
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conclusionary, and include no overt acts reasonably related to the promotion of e alleg
conspiracy’ Amundsen v. Chi. Park Dis18 F.3d 712, 718 (7th Cir. 200@)ternal quotation
marks omited), “[sjJummary judgment should not be granted if there is evidence from which a
reasonable jury could inféhe existence of a conspiracggaman 776 F.3d at 510-11.

As discussed above, Plaintiffs haventbnstratedfor summary judgment purposes)
deprivation of their First Amendment rights, sqteservaheir conspiracy claim they must
adduce evidencenly of anagreement among the defendafiiicers. Plaintiffs may demostrate
an agreement by estailing thathe cefendanbfficers “understfoodihe general objectives of
the scheme, accept[ed] them, and agree[d], either explicitly or implicitthy ftheir] part to
further them.” McCann v. Mangialardi337 F.3d 782, 789-90 (7th Cir. 2003) (emphasis and
internal quotation marks omitted)f the alleged agreement was not ovBigintiffs must point
to acts that are “sufficient to raise the inference of mutual understanéinthé acts performed
by the members of @onspiracyare unlikelyto have been undertaken with@ut agreement).”
Amundsen218 F.3dat 718 (internal quotation marks omitted).

Plaintiffs contend thatie record contains ample evidence that, tied together by the glue
of the Code of Silence, the individual Defendants took actions against the Pldotiffsn
concert and individually, which shared the common objective of punishing Plaiatitiging
worked with the FBI to pursue criminal charges against officers Wattslahdmmed.” Doc.
171 at 19. In suppor®laintiffs cite six “pieces of the puzzle from which” thelaim “the
conspiracy can be inferredBeaman 776 F.3d at 511. The piecegdll) O’'Grady referringo
Plaintiffs as “rats” and denyinfginds for the@ confidential informant; 2) Riveradeclining
Plaintiffs’ return to Narcoticafter attending a meeting with O’Grady, Ratnd othersandthen

failing to investigate O’Gradg misconduct; (BCesario referring to Plaintiffs as “rats” and
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telling Hanna to assign them “dead endesg (4) Cesario instructing his sergeants not to work
with or provide backup to Plaintiffs, and Barnes’s and Mills’s subsequent actidp@@Jady
banning Spalding from the Homan Squiaality and notifyingSalemme and Cesarid the

ban and (§ Salemme, Cesario, and Barnes removing Plaintiffs from Barnes’s teakiilésisl
retaliation against Plaintiffs. Doc. 141 1920. (Plaintiffs refer to one additional incidemd, at
19, but theyely entirely on 38 of their Local Rule 56.1(b)@)(®atementand that assertion,
as discussedbove rests orinadmissible hearsayPlaintiffs also contend, without citing the
record or a Local Rule 56.1 statementesponse, that Cesario could have known about
Plaintiffs’ work with the FBlonly if “it was communicated to him by one or more of the other
conspirators.”ld. at 19.

Plaintiffs’ argument seems to be that becahseefendant officergvolved in the
abovereferenced instances wdtaliation form a chain (with “Mills clos[ing] the loopid. at 20),
they were necessarily working in concert to retaliate against PlairBiffsthe chainhasthree
weak links. First, Plaintiffs’ submissiotinat Cesario could have known about Plaintiffs’
protected speeabnly if the other defendawifficers hadnformed him of sucls speculative
See Baman 776 F.3d at 511Williams, 342 F.3d at 785Secod, the fact that O’Grady told
Salemme and Cesario that he had banned Spalding from Homan Square does not demonstrate an
agreement amontyose threalefendants—-it merely shows that O’Grady felt the need to inform
Spalding’s lieutenant and commander about discipline that he had imposed on her. Such
communication “is to be expected between [employees] and supervisors in the corpatfate or
institutional setting, andthus is not evidence of a conspirad&mith v. Bray681 F.3d 888, 906
(7th Cir. 2012)see also Williams342 F.3dat 785 (holding that the fact theertain defendants

“remainel in contact” does not, “standing alone,” evidence a coasgir Third, the fact that
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Plaintiffs worked for Mills’s team afte€esario and Salemme transferred them does not
demonstrate any evidence of an agreement, particularly given that Rlailéfe that Mills’s
retaliatory behaor began only after theyliéd this suit, by which time Cesario’s and Salemme’s
retaliationhad already occurred.

With these three links broken, the record would allow a reasonable jury to finthanly
more limitedconspiracies rather than oragde one. The first includ&iverg Roti, and
O’Grady. Roti and Rivera were aware of O’'Grady’s vieat Plaintiffs were fats,” and
Plaintiffs have addted evidence sufficierior a reasonable jury to find that Roti aRtvera
shared O’Grady’s view Rivera informally consulted with Roti, and Roti with O'Grady, before
deciding whether Plaintiffshould return to the Narcotics Division. A reasonable jury could
infer that this communicatiowas innocent; after all, Rivera was A& Chief, Roti a former
commander ofhe NarcoticDivision under whom Plaintiffs had served, and O’Grady the
current commander of Narcotics, the division to wirtdintiffs might be returningBut
because,sashown above reasonable jury could infer that Plaintiffs’ protected activity
motivated thei@actiors, it alsocould infer that their communicatioabout Plaintiffsreflected a
conspiracy to retaliate against them for their protected activity.

The second conspiracy includes Barnes, Cesario, and Salemme. Thosprdaddhe
word before Plaintiffs’ afval at FAU that two officers from “IAD” were coming; Cesario and
Barnes made similar comments about Plaintiffs not receiving backupjlahteetook part in
the meeting where it was decided tR&iniffs would betransferred to Third \&tch. In
effeding the transfer, Cesario and Salemme cited Hernandez’s alleged cordronigti Barnes
as well as Plaintiffs’ low arrest activity, and they both questioned Plaintiéigtaheir work with

the IAD. Doc.172 at 1Y 64-66, Doc. 176 at 1 57, 62, 65. thteedefendants’ joint role in this
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transfer, together wittheir similar behavior at the meetingrovidescircumstantial evidence
beyond the speculative level that would allow a reasonable jury to infer an agréeretaliate
against Plaintiffs fotheir protected speech.

Defendants liken this caseWdilliams v. Seniffiwherethe Seventh Circuit held that the
fact that “various individuals expressed displeasure with” the plaintiffpanated police
officer, “does not provide evidence of agreenenton the part of those who expressed the
displeasure to deprive [the] plaintiff of his rights.” 342 F.3d at /@ the plaintiff inWilliams
presented no evidence about the “various individuals” other than vague indicationsythat the
“[were] involvedin the events surrounding” his termination. Tleéeddanbfficers’ alleged
coordinationhereis supported by sufficient evidenteforestall summary judgment on the
conspiracy claim.

Summary judgment itherefore grantedn Plaintiffs’ conspiacy claiminsofar as it
pertains to an agreement among all seven officer defenalatatgny agreement involving Mills
butit is denied as tthemore limited agreemen{d) amongO’Grady, Rivera, and Roti, and (2)
amongBarnes, Cesario, and Salemme.
[I. Monell Claim

Plaintiffs’ claim against the City arises under the municipal liability doctrirafell v.
Department of Social Serviget36 U.S. 658 (1978). “The Supreme Court has recognized three
particular grounds on which a municipality can be held liable under § 1983. There must be: (1)
an express policy that would cause a constitutional deprivation if enforced;q@jraon
practice that is so widespread and veeittled that it constitutes a custom or usage with the force
of law even though it is not authorized by written law or express pali¢) an allegation that

a person with final policy-making authority caused a constitutional injuRpSsi v. City of
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Chicagq 790 F.3d 729, 737 (7th Cir. 2015). In addition to showing that the municipabty ac
culpably in one of those three ways, the plaintiff must prove causation, demonshaiitingpt
municipality “is the ‘moving force’ behind the deprivation of constitutional righ@lisson v.
Ind. Dep't of Corrs,. 813 F.3d 662, 667 (7th Cir. 2016) (internal quotation marks omitted).
Although ‘Ta]n unconstitutional municipal poliayan take the form of an implicit poli©r a gap
in expressed policiésPixon v. Cook Cnty.  F.3d __, 2016 WL 1393527, at *3 (7th Cir. Apr.
8, 2016) (internal quotatiomarks omitted)or of “a series of violatioato lay the premise of
deliberate indifference,Thomas v. Cook Cnty. Sheriff's De®B04 F.3d 293, 303 (7th Cir.
2009) (internal quotation marks omitted), “a municipality cannot be held liable soldig on t
grounds ofespondeat superidr Rossj 790 F.3d at 737 (citinglonell, 436 U.S. at 691). Put
another way, “local governments are responsible only for chnauillegal acts” and may not be
held “vicariously liable under 8 1988r their employeesactions.” Connick v. Thompso®63
U.S. 51, 60 (2011) (internal quotation marks omitted).

Therecord contains no evidence thia Cityhad an express policy that violates the
Constitution. Rather, Plaintf Monellclaimrests orthe CPD’s alleged widespreadd
unwritten“code of silence.”According to Plaintiffs, CPD officers are traineader the code to
ignoretheir fellow officers’misconduct and to retaliate against any officer @bes not. Doc.
171 at 21.Plaintiffs submit that the retaliatidheysuffered as a result dfi¢ir protected speech
resulted from their breaking the codlee existencef whichReiter's experteport andestimay
support. Id. at 21-23.

The Seventh Circuit recently addressesiimilar Monell claim in Rossi v. City of
Chicago Doubek, an off-duty Chicago police officer, participated in an assault on Rossi.

Mathews, a CPD detective assigned to investigate the assault, “exerted noldeseéiort” on
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and then closed the investigation. Doubek faced no discipline for her role in the d3easit.
brought aMonell claim against the Cityfor perpetuating a ‘code of silence’ that shields police
officers from investigation and@motes misonduct by police.” 790 F.3d at 73tk affirming
summary judgment for the @itthe Seventh Circuit held:

[T]he facts of tfs case ... raise serious questions about accountability among

police officers. But Monellclaim requires more than this; the gaimen is

not individual misconduct by police officers (that is covered elsewhere under

§ 1983), but avidespread practicthat permeates a critical mass of an

institutional body. In other wordsMonell claims focus on institutional

behavior; for this reason, misbehavior by one or a group of officials is only

relevant where it can be tied to the policy, customs, or practices of the
institution as a whole.

Id. at 737. The Seventh Circuit addbdtRossi did noadduce sufficient evidence of a
widespread practicenotingthathe “did not retain a defense expert for his case and hisigke-
disclosures failed to identify any expert reports addresshegtode of silenceld. at 737-38.

Unlike RossiPlaintiffs here have retained an expérou Reiter. Reiter is a former
Deputy Chief of Police of the Los Angeles Police Departmdrat since 198Biasprovided law
enforcement consultation in police training and management, including witiMh&ights
Division of the U.S. Department of Justice. Doc. 173-20 at 1-3. 8ywn estimate, Reitdras
been involved in fifteen civil litigation matters involving the CPD sincedhe1980s, including
four in which the City retained him as an expéd. at 6. Reitehas testified regarding the
CPD'’s code otilence in fiveothercases.ld. at 67; see Obrycka v. City of Chicag?012 WL
601810, at *7 (N.D. lll. Feb. 23, 2012). Based on his exgeeend his review of the record
including depositions aheCity’s Rule 30(b)(6) witnesses, Reiter opirtkatthe City mantains
a code of silencevhereby policeofficers do not report the misconduct of other police officer
out of fear of retaliation. According to Reitdnetcodas advanced bthe City’'sconscious

decision tdfail to acknowledgat, to take dfirmative steps to minimize its influence, and to fail
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to discipline officers who engage in misconduct. Doc. 176 at 1 80. Defendants have not
challenged Reiter’spinions undeFedeal Rule of Evidence 702.

Reiter’s opinions find support in the recordheTlfact that thelefendanbfficers are not
clustered in a single unit or precinct, range widely in seniority and supgrasthority, and
engaged in retaliatory acigainst Plaintiffover alengthyperiad suggestghat retaliation
against those who report misconduct “permeates a critical mass of” theReRBI 790 F.3d at
737. Further, Hanna testified that instars at the CPD police academy stress the importance of
not breaking the code of silencBoc. 176 at  79. Considered togethigh Reiter’s reportthat
evidencélays the prenise of the system of inferericeufficient for Plaintiffs to forestall
summary judgment on thditonell claim. Davis v. Cartey 452 F.3d 686, 695 (7th Cir. 2006).

Defendants also arguleat Plaintiffs have not added evidence that thretaliatory aspect
of thecode of silencevassufficiently widespread to suppdvtonell liability; in support,

Defendants maintain th&laintiffs identified only three other cases of alleged retaliation against
officers who reported rmconduct by other officers, while Reiter identified only one. Doc. 165 at
25; Doc. 175 at 10. Defendants further contend that because Reiter provides no Istatistica
evidence on the rate of retdlan within the CPD, higeport “offers no evidence of a widespread
municipal policy or custom tcetaliate against officers” whdareak the code. Doc. 165 at 26.

This argument fails to persuade. The Seventh Circuit has declined to “adopt arifeighies
defining a ‘widespread custom or practice’ ... [b]ut the plaintiff must detreteshat there is a
policy at issue rather than a random eveitiomas604 F.3d at 303. With the support of
Reiter’'s report, Hanna'’s deposition testimahgtall new CPD déficers are trained in the code

and the facts of the cad®aintiffs have done just thatDefendants cite to no precedent requiring

empirical evidencéo illustrate the existence of a widespread customd the weight of Reiter’s
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report and Hanna's testbny creates a genuine issue of fact regardingagameness of the code.
This is all that is required on summary judgment.
IV. IWA Claim

ThelWA provides in pertinent partAn employer may not retaliate against an employee
for disclosing information ta government or law enforcement agency, where the employee has
reasonable cause to believe that the information discloses a violation of a $ederal law,
rule, or regulation.” 740 ILCS 174/{ty. Defendants advandeur grounds fopartial or
completesummary judgment on PlaintifffVA claim.

First, Defendants contend that Plaintiffs hadelucednsufficient evidence of causation
under thdWA because ndefendant officer other than Rivera knew prior to the media reports
about this lawsuit thatl&ntiffs had disclosed information to the IAD or FBI about Watts and
Mohammed. Doc. 165 at 26-27; Doc. 175 at 11-12. As with Defendants’ causation argument on
the First Amendment retaliation claim, this argument fanlsummary judgmentThe IWA,
like other “[w]histle-blower protection statutésdoes not have a First Amendment component
and thus is not subject @arcett, andso it may provide a remedy (particularly if an employee
is punished for reporting illegal act$¢ven when] the Constitution does noEairley, 578 F.3d
at 523;see alsdigsworth 487 F.3d at 511 (“[E]Jven employees who face retaliation for speech
connected to a job duty may be entitled to protected under their statéetlower statutes.”).

This means that the IWA proteatot only Plainffs’ First Amendmen{protectedspeech to the
FBI, but also their constitutionally unprotected wéokthe IAD on Operation Brass Tax. A
reasonable jury certainigould find that all of the efendanbfficers knew about th
constitutiondly unprotected work; indeed, Defendants effectively concede that thefpda.

165 at 14 (“[E]ven based on Plaintiffs’ evidence, the other individual Defendants only knew, at
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most, that Plaintiffs were working with IAD on a police corruption caseri)addition, as
discussed above, a reasonable jury could find that the defendant officers knew about the
constitutionally protected work.

Relatedly,Defendants argue that even if they knew that Plaintiffs were working on a
police corruption case, they didtrknow that the Plaintiffs themselves were whistleblowers
Doc. 175 at 12. But a reasonable jury could infer that ¢éfendanbfficers retaliated against
Plaintiffs for this very reason. Anahile Defendants contend that the defendsfiters had
legitimate reasons for taking each of the alleged retaliatory acd@easonable jury could find
on this record thaheyacted with retaliatory animus.

Second, [@fendants argue that the retaliatory actionderling thdWA claim do not
qualify as“‘materially adverseactiors, Doc. 165t 2728; Doc. 175 at 13s the WA requires
See740 ILCS 174/20.1 (an act or omissiaohstitutes retaliation by an employer under this Act
if the act or omission would be materially adverse to a reasonable emplogées because of the
employee disclosing or attempting to disclpsélic corruption or wrongdoing”)Therecord
includes evidence agtpeated threats that Plaintifi®uld not be supported in emergency
situationsdeliberate assignments to “dead end” cases, a transfer to a less desirabkirstift, b
bared from a CPD facility, and a trumpeg investigation thatesultedn Spalding’s PTSD and
continuing inability to work and Echeverria’s emotional distress and seeaith medical leave.
Even though Plaintiffs suffered no salary reductions, ¢k claimsallege retaliation
consisting of‘change(s] ... that a reasonable employee would find to be materially adverse such
that the employee would be dissuaded from engaging in the protected acBagye v.

Sedgwick Claims Mgmt. Servs., Ir811 F.3d 866, 889 (7th Cir. 2016) (internal quotation marks
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omitted);cf. Owens v. Dep’t of Human Righ&36 N.E.2d 623, 640 (lll. App. 2010) (applying
the federal materially adversestard to an Illinois law c&)

Third, Defendants contend that tfiaois Local Governmental and Governmental
Employees Tort Immunity AQtTIA”) , 745 ILCS 10/1-10%t seq. bars thdWA claim. Doc.
165 at 28-29; Doc. 175 at 13-14. The TIA provigerelevant part“A publicemployee serving
in a position involving the determination of policy or the exercise of discretion is bl i
an injury resulting from his act or omission in determining policy when actitiggiexercise of
such discretion even though abused.” U45S 10/2201. The Seventh Circuit atide Supreme
Courtof lllinois have both cautioned that “because the Tort Immunity Act is in derogation of the
common law, it must be strictly construed against the public entities involWadentino v. Vill.
of S. Chi. Heights575 F.3d 664, 679 (7th Cir. 2009) (quotMgn Meter v. Darien Park Dist.
799 N.E.2d 273, 286 (lll. 2003)) (internal quotation marks omitted).

Consistent with that limiting principle, “[sttion 2201 immunizes an individual
defendant only to the extent that the action he is being sued for involves both the making of a
policy choice and the exercise of discretiomgid. Here, the record would allow a reasonable
jury to find that the defendant officers retaliated against Plaintiffs &utstily protected
activity, andsuchretaliationcannot be characterized apdaicy decision ol discretionary
“jludgment call between interestslbid. (“Owen’s onetime decision to fire one employee,
Valentino, does not amount to a ‘judgment batween competing interestslh fact, we are at a
loss to identify any competing interests at &hkther, Owen either made a etitee decision to
fire Valentino because she copied the sigeheets or because she spokieagainst the
Village’s practiceof ghost payrolling, or some combination theredhe Village offers no

evidence that it had a policy against copying the-siggheets either before after Valentinos
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termination. Even if such a policy did exist, we cannot see how the decisioedtedat might
involve competing interests and judgment calls that would meetiti@dIcourts’ definition of
a ‘policy decision.””) see also Bello v. Vill. of Skokie F. Supp. 3d __, 2015 WL 9582986, at
*¥12-13 (N.D. Ill. Dec. 31, 2015)It follows that the TIA does not immunize thefdndant
officers on summary judgment. And becatledefendanbfficers may be found liable for
some or all othe federal and state law claing2-109 of thel'lA, which provides that a local
public entity cannot bkable if its employesarenot liable 745 ILCS 10/2-109, does not
immunize the City

Finally, Defendants contend that part of WA claim is timebarred. Doc. 165 at 29-
30; Doc. 175 at 14-15The TIA'’s statute of limitations is one ydaom the time‘the interest at
issue is invadetl. Taylor v. Bd. of Educ. of Chil0 N.E.3d 383, 395 (lll. App. 2014). Because
Plaintiffs filed this suit on November 1, 2012, Defendants argue that they arecetatitl
summary judgment on tH&/A claim insofar as itleeges conduct befordovember 1, 2011,
including O’Grady’s August 2010 denial of funds for the confidential informant and&Rive
Roti, and O’Grady’s May 2011 decision not to accept Plaintiffs back into the NarEotision.
Doc. 165 at 29-30. élvever thelWA claim issubject to the continuing violation doctrine,
which under lllinois law applies “where the tort involves continuous or repeatetbugur
behavior, by the same actor and of a similar ndtared under which “the plaintiff's cause of
action does not accrue until the date the final injury occurs or the tortuous aets deglor,
10 N.E.3dat 395. Here, O’'Grady’s retaliation against Plaintiffs occurred both witkig,(his
barring Spalding from Homan Square in July 2012) and outside the limitations period, and so
Plaintiffs’ IWA claimincludesall of his retaliatory conduct But because Plaintiffs suffered no

retaliation by Rivera and Roti within the limitations period, -WA claim maynot rest on
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Rivera’s and Roti's conduchs theywere not the same actor[skhat caused Plaintiffs’ injuries
within the limitations periodlbid.; see also Mnyofu v. Bd. of Educ. of Rich Twp. High Sch. Dist.
227,2007 WL 1308523, at *15 (N.D. Ill. Ap27, 2007) (rejecting the plaintiff's “attempt[] to
invoke the continuing violation rule by improperly lumping different actditfgrentactorsat
varying time periods”).
Conclusion

For the foregoing reasons, Defendants’ summary judgment mstitamiedonthe First
Amendment retaliationlaim andtheMonellclaim. The motion is granted dhe §1983
conspiracy claimexcept for the alleged conspirac{@amongO’Grady, Roti, and Rivera, and
(2) amongBarnes, Cesario, and Salemme. The motignaatedonthe IWA claimas toRoti

and Rivera, but not as to the other defendafitsesurvivingclaims will proceed to trial

?;.e,."_._,___,

United States District Judge

May 11, 2016
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