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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHANNON SPALDING and DANIEL ECHEVERRIA
Plaintiffs, 12C 8777

VS. Judge Feinerman

)

)

)

)

g
CITY OF CHICAGO, JUAN RIVERA, DEBRA KIRBY, )
JAMES O'GRADY, NICHOLAS ROTI, KEVIN )
SADOWSKI, DEBORAH PASCUA, ADRIENNE )
STANLEY, MAURICE BARNES, ROBERT CESARIO, )
JOSEPH SALEMMEandTHOMAS MILLS, )
)

)

Defendang.

M EMORANDUM OPINION AND ORDER

Shannon Spalding and Daniel Echeverria, boticef$ with the Chicago Police
Department (“CPD”)brought this suit under 42 U.S.C. § 1983 and lllinois law ag&e City
of Chicago anelevenotherCPD officers The amended complaialleges thatDefendants
violated the First Amendmeandthe lllinois Whistleblower Protection Act, 740 ILCS 174/15,
by conspiring to retaliate and actually retaliating against Plaififfeeportingcriminal
misconduct by other ED officers to the FBlandfor speaking tdhe mediaabout this lawsuit.
Doc. 44. he Cty andnine of the officers (collectively, “Chicago Defendants”) have moved to
dismiss the suminder Federal Rule of Civil Procedure 12(b)(6), and the two offieers, Juan
Rivera and Debra Kirbyhaveadopted that motion arfiled separat®ule 12(b)(6) motions.
Docs. 57, 59-60.Themotionsto dismissare denied.

Background
In considering the motions to dismiss, the court assumes the truth of the amended

complaint’s factual allegations, though not its legal conclusi®sMunson v. Gaetz, 673 F.3d
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630, 632 (7th Cir. 2012). The court must consider “documents attachedamtreded]
complaint, documents that are critical to famended] complaint and referred to in it, and
information that is subject to proper judicial notice,” along with aeld facts set forth in
Plaintiffs’ briefs opposing dismissal, so long as those facts “are consistent with timgéa
Geinosky v. City of Chicago, 675 F.3d 743, 745 n.1 (7th Cir. 2012). The following facts are set
forth as favorably t®laintiffs as these materials allowSee Gomez v. Randle, 680 F.3d 859, 864
(7th Cir. 2012). The court’s recitation of these facts should not be taken as indicatingrttse
belief that Plaintiffs’ allegations of miscondwrte trueand by the same tokethat disclaimer
should not be taken as indirag the court’s belief thaheallegationsare false.The court does
not know at this point whether Plaintiffallegationsof misconductre entirelytrue, partly true
andpartlyfalse, orentirelyfalse.

Spaldirg and Echeverria began their career€B® officers in 1996 and 1999,
respectively. Doc44 at 1 17-18. In May 2006, they were assigned to the Narcotics Division,
Unit 189, where thegombattedirug crimedy developing confidential informants, obtaigi
search warrants, and conducting conspiracy investigationat § 19. While working on an
undercover narcotics investigation in 2007, Plaintiffs discoveraidSergeant Ronald Watts and
otherCPD officerswere extorting drug dealers by demanding payments in exchange for
protectingthem fromarrestand prosecutionld. at  2e22. In 2007 while off-duty, Plaintiffs
reported thisllegal activity toSpecial AgentP.S”” of the FBI's public corruption unit.ld. atq
23-24. Plaintiffs met with P S. intermittently in 2008vhile off-duty to discussew information
theyhad learned about Sergeant Watts at § 24 When the FBaskedPlaintiffsto spend more
time assisting with the case, Plairgifesponded that they woufdhe investigatiorwas

conducted through th@PD, so as not to encroach upon their professional timeat T 25.



In August 2008FBI special agentset with the chief of th€PD’s Internal Affairs
Division (“IAD”) regardingthe Wattscaseand thennformed Plaintiffs thathey would be
joining thefederalinvestigatior—known as Operation Brass Taxa-their official capacity as
police oficers. Id. at{{ 26-28. AlthouglOperation Brass Tax amlaintiffs’ involvement
thereinwereconfidential certainCPD command stafivere informed including the
Superintendent of Police; Defendant Debra Kirby, who then was Deputy Superini@mditiie
IAD Chief, a postaterassumedby DefendantiuanRivera Id. at{{27-28. Although they
remained assigned to the NaicstDivision Paintiffs were detailed to Detached Servidgsjt
543, andeporteddirectly to FBIheadquartersld. at § 29. During the time Plaintiffs worked on
Operation Brass Tax, theyere encouraged by thd?O command staffd developnarcotics
cases, whiclovedapped with their work on Operation Brass Tad. at I 30.

Some time laterinformationregardingPlaintiffs’ reportingmisconduct by anoth€&PD
officer and their involvement in the FBivestigatiorwas leaked within th€EPDandbecame
known toDefendant Jame&d'Grady, Commander of the Narcotics Divisiohd. at 1 3132. On
or aboutAugust17, 2010, in the course of developingaacotics case, Plaintifsibmitted
paperwork seekin@’'Grady’sapproval of a confidential informantd. at  34. Although
O’Grady initially approved the application, he rescinded his appmitai learninghat the
application had been submitted by Plaintiffbid. O’Gradytheninformed supervising
personnel irthe Narcotics Divisiorthat Plaintiffs were “ratsand adered then to no longer
work with or assist Plaintiffsid. at 135. By interfering with Plaintiffs’ ability to develop
narcotics cases, O’Grady intentionally prohibiRddintiffs from earimng overtime pay.ld. at
1 36. Othenfficers inthe Narcotis Division were abldo use evidencgathered by Plaintiffto

develop cases and earn overtime.play at § 37.



On one or more occasions, several of the individual defendants met to discuss how they
would “handl[e] or treat[] Plaintiffs. Id. at { 38. Duringnemeeting O’Gradyreferred to
Plaintiffs as “rats’ statedthat he did not want them in his unit, and added words to the effect of,
“God help them if they ever need help on the street, it ain’t comilt.at 1 38-39. Defendant
NicholasRoti, the head of the Bureau of Organized Crime, which includes the Narcotics
Division, was present at this meetjmgncurred with O’Grady, encouraged retaliation against
Plaintiffs, and would not allow Plaintiffs to work in any unit in his burell.at §140-43.

Plaintiffs were informed thatone of the “bosses” wanted them in their units and that their
“careers are over.ld. at  44.

Around late May 2011, Kirbyeceived a call from Beatrice Cuello, the Deputy
Superintendent of Detached Services, segkbnfirmation hat Plainiffs were working oran
undercover investigation anidat the necessary paperwork was in plddeat {46. Despite her
knowledgeof Plaintiffs’ detail to work orOperation Brass TaXirby told Cuello that she did
not knowPlaintiffs or of theirinvolvement with any investigatiorid. at  47. Cuello was thus
led to believe that Plaintiffs had lied about their involvememh&FBI investigationandshe
removed Plaintfs from Detached Servicesld. at 148.

O’Grady andRoti forbade Plaintiffs from returning to the Narcotics Division or any other
division in the Bureau of Organized Crimkd. at 1 43, 49Having been labeled “rats,”

Plaintiffs lost their specialized assignments, thkene vehicles, weekends and holidays off, and
ability to work overtime.ld. at 150. Plaintiffs were then detailed to the Police Academy for
three weeks, during which they did little more tis#ndly at theirdesks.ld. at T151-53.

Plaintiffs complained to Rivera, whxy that time hd becomdAD Chief, about the retaliatory

reassignment to the Police Academy, but Rivera did not take any aldiat. 54.



FromJuly 2011 through March 2012, Plaintiffs were assigned to the Inspection Division,
Unit 126, under the immediate supervision of Defendant DeliRaabua.ld. at §{ 5556.

Pascua calk® Plaintiffs “rat mother--ers” told them she did not want them in her unit, and told
others in the unihot to talk to Plaintiffs because they were “rated” at 11 57-58 Pascua also
threatenedo put a false casen Plaintiffs, saying‘[F] --- them from narcotics ... I'm a lawyer
and know how to put a case together ... I'm gonna work on getting thengflaunched.”ld.

at 60 Pascua rarely gave Plaintiffs legitimate assignmentofted forced them to chauffeur
her on personal errand&d. at 9 59.

On September 13, 2011, Plaintiffs informed their commanding officer, Defendant
Adrienne Stanley, of the ongoing retaliation and hostile work environment, to whicleyst
replied, “I don’t want to hear this, | don’t want to knowd. at  61. Stanley failed to initiate a
Complaint Register investigation intioe retaliation, asequired by CPD policyld. at  62.
DefendanKevin Sadowski joined Pascua’s “campaign” by repeatedlyrgtting to lodge false
allegdions of wrongdoing against Plaintifféd. at § 64.Riveraknew of thisongoing retaliation
andrefusedo initiate an AD investigationnto the matter Id. at I 63.

In October 2011, Plaintiffs resumed their involvement with Operation Brass Tax and
continued to work with the FBIntil Sergeant Watts and Officer Kallat Mohammed were
indicted in February 2012d. at 11 6667. After the investigation concluded, Roti prohibited
Plaintiffs from returning to the Narcotics Dsron or any other division i@rganized Crime,
which resulted in Plaintiffs being forced to returrthe Inspectiomivision, wheretheywere
subjected to harassment, not given assignments, and made to sit idly for up to eightlagurs a

Id. at f 68-69, 72. Spalding began suffering anxiety attacks and was again unsuccessful in



urging Riverato initiate aninvestigation Id. at 70 In November 2011, twlAD sergeants
told Plaintiffs, “sometimes you have to turn a blind eye” to miscondudlctat 165.

On March 20, 2012, Plaintiffs were detailed to the Fugitive Apprehension Division and
assigned to the United States Marshal's Task Fea®a 1d. at  73. Defendant Joseph
Salemme was the Conamder of the division, Defendant Rob€esariovas Plantiffs’

Lieutenant and Defendar¥laurice BarnesvasPlaintiffs’ immediate supervisond. at § 74.As
soon as Plaintifffegan workn the division, O’Grady personally informed their supervisors that
Plaintiffs wae “rats and should be treated accargly. Id. at  75. Barnes then tatdembers

of theMarshal’s Task Force Team that Plaintiffs were “rats” and should not bedroisbacked

up, and heemovael Plaintiffs from a high profile caseld. at 1 7677.

When Spalding approached Barnes abloatretaliationBarnegesponded that Plaintiffs
had brought down Wattthat the team hated Plaintiffs and woutst provide back up support if
neededand stateavords to the effect of, “I don’t want to tell your daughter you’re coming home
in a box because the team won't help you on the strdet.atf{ 78-79. Around June 20, 2012,
at a meeting at thenit 606 headquarterSalemme, Cesario, and Barrtelsl Plaintiffs that they
would be relocated from the Marshal’'s Task Foszet which was on thé&r South $de of
Chicago and where they worked the 7:00 a.m. to 3:00 p.m. shaftemmon the North Side,
where they would work the third watch from 4:00 p.m. to midnigtitat 9 80-81. During the
meeting, Salemmsaid wordsto the effect of, “¥]ou brought this baggage on yourselves ... if
you go against sworn personnel you know this will happéd.at § 82. Cesaristatecthat
Plaintiffs would not be deputizday theMarshalsService despite Plaintiffs’ understanding to

the contrary, and that they would not get a take-home car, Marshal’s pay, anevéditiat



1983-84. Since then, Plaintiffs were repeatedly passed over for being deputized layshal#/
Service. ld. at 1985-86.

On June 23, 2012, Plaintiffs contacted Riveritiye aother complaint, and again
Rivera ignored their requestd. at § 87.Two days laterPlaintiffs began work orheNorth
Side. Id. at 1 88. On August 17, 20IMphammedled guilty to extorting drug dealerduring
his plea, halescribed criminal migmduct going as far back as 200d. at T 89. Around this
time, O’'Grady “banned” Spalding from enteri@f D headquarterat Homan Squarevhere she
had beerassigned a locker, and Cesario cautioBpdldingto “heed the warning that O’'Grady
doesn’t want you there.td. at 11 9691.

On November 1, 2012, Plaintiffs filedis suit, which complainedf the retaliatory
actions described abovéd. at 1 92 see Doc. 1. The Chicagmediapublicized Plaintiffs’
account of Watts criminal misconduct and the ensuf@BD-wide retaliation including by
high-ranking officers Doc. 44at 1193-94. Plaintiffs al® appeared in the media to speak about
the retaliation they experiencett. at  95.

Prior to the lawsujtPlaintiffs’ supervisor othe North Sde team, Defendarithomas
Mills, appeared to defend Plaififé from retaliationfrom outside the teamd. at  97. Aer the
lawsuitwas filed and the media reports appearetlisivhadePlaintiffs’ daily tasks more
difficult and hindered their ability to work overtime, devetagesand participatén team
arrestsand at the same time threatene@demove Plaintiffs from the team for failing to produce
arrests.ld. a 1198-103. Once, when Plaintiffs were assigned to pursue a dangerous felon, they
were flsely told that the team would provide necessary back-up and support; however, when
Plaintiffs arrived at the scene, the team was not preserntldlsdsent them dext message

stating, “[B]e careful.”ld. at 1104-05.



Discussion

Plaintiffs allegeFirst Amendment retaliation based ther pre-suit speeclfreporting
criminal misconduct by otherRD officers and assisting with the FBI investigadi@md post-
suit speeclispeaking with the media about this suitheFirst Amendmentonspiracy claim
appears to pertaisolely to the presuit speech Doc. 64 at 17vhere Plaintiffs arguehat“[t]he
purpose [of the conspiracy] was to retaliate against Plaintiffs for begdrais’ by going
outside the Department to bridgwn a (corrupt) sergeantiting only portions of the complaint
describing evestprior to the filing of this suit)Defendants’ challenges to the First Amendment
claims are addressed below. No substantive challenge is made to the state laldeflmoants
argue only that the stal@w claim should be dismissed without prejudice under 28 U.S.C.
§ 1367(c) if the federal claims are dismissed.
l. Chicago Defendants’ Motion to Dismiss

Chicago Defendants advanite following argumentg1) Plaintiffsdo not allegea basis
for municipalliability against the CityunderMonell v. Department of Social Services, 436 U.S.
658, 690-91 (1978); |Plaintiffs fail to state a First Amendment retaliatdaim because their
speech is ot constitutionally protectednd (3 Plaintiffs fail to sta¢ a8 1983 conspiracglaim.
Doc.58; Doc. 59 at 1; Doc. 60 at 1.

A. Monell Claim Against the City

To state a municipal liability claim und®tonell, aplaintiff must allege “that an official
policy or custom not only caused the constitutional violation, but was the moving force behind
it.” Estate of Smsexrel. Smsv. Cnty. of Bureau, 506 F.3d 509, 514 (7th Cir. 2007) (internal
guotation marks omitted). “An official policy or custom may be established by réftjsan

express policy, [2] a widespread practice which, although unwritten, is so entremcherell-



known as to carry the force of policy, or [3] through the actions of an individual who possesses
the authority to make final policy decisions on behalf of the municipality or cdiporaRice

exrel. Ricev. Corr. Med. Servs., 675 F.3d 650, 675 (7th Cir. 2012%e also Milestone v. City of
Monroe, 665 F.3d 774, 780 (7th Cir. 2011). Plaintiffs proceed under the second and third
vehicles, alleging that “the widespread practices relatintp¢éocode of silence’ so entrenched
within the Department caused the retaliation,” and that “the high rankingatsffieho have been
delegated policymaking authority directly caused the retaliati@mt. 64 at 10.The well

pleaded facts support tharthbasis forMonéll liability.

In an effort to establish thptedicate for &onell claim, the amended complaint alleges
that theChicago City Council delegated “general management [responsibility] armdlcointhe
police department.. including to make appointments, promotions, transfers and to take
disciplinary action against [CPD] employees [and] to ... suspend or transfeyyemgilto the
CPD Superintendent, who in turdélegated certain policymaking authotityhis Chiefs,
including Defendants Kirby, Rivera and Roti.” Doc. 44 at { 112(a)HBefendantsespond by
citing Auriemma v. Rice, 957 F.2d 397, 401 (7th Cir. 1992), for the proposition that “even the
Superintendent of the Chicago Police Department is not a final policyroaBable of creating
municipal liability for the City; which if true meanshatsubordinates like Kirby, Rivera, and
Roti are notpolicymakerseither. Doc. 58 at 4. Auriemma held that the @y was not liabé under
Monell for the CPD Superintendéspromotion ofAfri canAmerican officers and demotion of
white officers—decisions that were alleged to have been based on race and.p8bficE.2d at
398. To support its holdinghe Seventh Circupointed toChicago edinances “unequivocally
ban[ning] racial and political discrimination,” and noted that the plaintiffs “do noeondrthat

the City Council condoned departures from these ruleb.at 399. The cousxplainedthat “to



hold the municipality liable [undeNonéll ..., the agent’s action must implementhtthan
frustrate the government’s policy,” and that Aueiemma plaintiffs had alleged that the
defendantfiad frustrated, rather than advandeeCity’'s policy as expressed in the ordinances
prohibiting racial discriminationld. at 400.

Unlike thesituationin Auriemma, Plaintiffs do not allegehiatKirby, Rivera, and Roti
frustratedany particularCity policy. Ratherciting Vodak v. City of Chicago, 639 F.3d 738 (7th
Cir. 2011),Plaintiffs submitthat, “so far as the retaliatory acts againsirfifés were
concerned Kirby, Rivera, andRoti were the City’s policymakers. Do64 at 14.1n Vodak, the
Seventh Circuiexplained thathe relevant question undeionell turns not on a general inquiry
into the governmental hierarchy, but rather on an examinatiwhetheran individual
municipal officer‘was at the apex of authority ftineaction in question.” 639 F.3d at 748
(quotingGernetzke v. Kenosha Unified Sch. Dist. No. 1, 274 F.3d 464, 468 (7th Cir. 2001))
(emphasis added)rhe Seventh Gicuit notedthat theCPD Superintendent “can be an official
policymaker in one domain but not in another,” and that where,\&sdak, the challenged
action pertained to dealing with demonstrations and mass arrests, “[a]ll thasmaisethat
Chicago’spolice superintendent has sole responsibility to make policy regarding control of
demonstrations.’1bid. Because the Superintendent was “monitoring” and “approving the
decisions of his subordinates, specifically their decisions [regarding deatmmst andnass
arrest$” the Seventh Circuit held that “[t]he superintendeas the City, so far as the
demonstration and arrests were concernéboid. Vodak distinguishedAuriemma on the ground
thatno ordinance constrainglde Superintendent’s authority to make polmegarding

demonstrations and mass atee whilein Auriemma there was an ordinance that constrained and

10



in fact eliminated the Superintendent’s ability to take the action in question (neakpigyment
decisions based on race and poljtidsl. at 74849.

As inVodak, theactions challenged here are sabmitted by either side have been
restricted or prohibited bgity ordinance.Defendants retort that this does not matter because
Auriemma holds that the City Council is the sole pghtaker with respect tall employment
decisions. Doc. 66 at 13. That greatiyerread Auriemma, which holds onlyhat the City
Council is the sole policymaker with respectheparticular employment decisiookallenged
in that case-those based otonsiderations (race apalitics) made unlawful by ordinancesee
Deloughery v. City of Chicago, 2002 WL 31654942, at *3 (N.D. Ill. Nov. 25, 200@enyinga
motion to dismisg&Monell claim alleging that the plaintiff CPD officers were denied promotions
and transferred in retaliation for protected speech, reasoning thaaithfpl“have sufficiently
alleged what the plaintiff iduriemma did not: that via custom and practice, the City had
delegated to [the Superintendent] final authority to make pa#iggrding personnel matters, and
not just authority to hire and fire”). Accordingyjnpe Monell claim survives dismissal

B. First Amendment Retaliation Claim

To pleada First Amendment retaliation claim, Plaintiffs must alldge “(1) [their]
speechwas constitutionally protected; (2) [they have] suffered a deprivation liaelgter free
speech; and (3) [their] speech was at least a motivating factor in [Defendatitais.” Peele v.
Burch, 722 F.3d 956, 959 (7th Cir. 2013) (quotkigiwell v. Eisenhauer, 679 F.3d 957, 964 (7th
Cir. 2012)). Defendas challengé¢he firstand the thircelemens. Doc. 58 at 6-10.

1. Nature of Plaintiffs’ Speech
“[T]he First Amendment protects a public employee’s right, in certain circumstances, to

speak as a citizen addressing matters of public conc&aretti v. Ceballos, 547 U.S. 410, 417

11



(2006). “For a public employee’s speech to be protected under the First Amendment, the
employee must show that (1) he made the speech as a private citizen, (2¢theasioeessed a
matter of public concern, and (3) his interest in expressing that speech waswveghed by
the statks interests as an employer in promoting effective and efficient publiceér Swetlik

v. Crawford, 738 F.3d 818, 825 (7th Cir. 201@nternal quotation marks omitted).

With respect to Plaintiffs’ prsuit speechDefendats argue only that Plaintiffs did not
speak as private citizen3.he Supreme Couhias heldhat“when public employees make
statements pursuant to their official duties, the employees are not spesakitigeas for First
Amendment purposes, and the Constitution does not insulate their communications from
employer discipline.”Garcetti, 547 U.Sat421. Accordingly, the analysis turns whether
Plaintiffs were acting “pursuant to their official duties” wheporting to the FBeriminal
misconduct by other ED officers

The cases draw the following line regarding a public employee’s repoftoifjcial
misconduct. If the employee reports misconduct in the manner directed bl gifilicy, to a
supervisor, or toraexternabody with formal oversight responsibility, then the employeakg
pursuant to her official duties and her speech is unprote8sedlamayo v. Blagojevich, 526
F.3d 1074, 1091 (7th Cir. 2008) (where an lllinois Gaming Board employee reported agency
misconduct to the Gaming Committee of the lllinois House of Representativesistatieg
committee responsible for overseeing the activities of’ the Gaming Baasby. Kliment, 506
F.3d 565, 570-71 (7th Cir. 2007) (where a poliagsant inthe Springfield Police Department
reported misconduct to his superviso&gsworth v. City of Aurora, 487 F.3d 506, 511 (7th Cir.
2007) (where an Aurora Police Department detective reportedlesgues’ alleged

misconduct to his supervisor, as required by established pd&mgyjla v. Hull, 481 F.3d 961,

12



963 (7th Cir. 2007) (where a correctional officer reported other officers’ breacisam p
security rules to a supervisor, consistent witicial policy). By contrast, if the employee
testifies regarding misconduct to a jury or grand jury or reports miscbadtside established
channels or in violation of official policy, she speaks as a private citizen anpdeshss
constitutionaly protected.See Chrzanowski v. Bianchi, 725 F.3d 734, 739-40 (7th Cir. 2013)
(where a county prosecutor testified under a subpoena before a grand jury @ahdegiatrding
alleged wrongdoing by his supervisorShaklos v. Sevens, 560 F.3d 705, 711-12 (7th Cir.
2009) (where an lllinois State Police employee protested an agency dexiswnebody other
than the individuals identified by the applicable regulation).

Thepoint is well illustrated byhaklos v. Sevens, supra. The plaintiffs inChaklos were
employed by the lllinois State Police to train forensic scientiststhaydlso owned a forensic
training companyn the side. 560 F.3d at 708fter the lllinois State Policawarded a ndid
contractto adifferenttraining company otermsallegedlyunfavorable to the government, the
plaintiffs submittech protest letter to an lllinois State Policequrement officer Ibid. At the
time, thelllinois Procurement Code provided tivaelhere a “State employee suspects ...
anticompetitive practice amng any bidders [or] offerors ..., a notice of the relevant facts shall
be transmitted to the Attorney General and the chief procurement officeat 712 (quoting 30
ILCS 500/50-40).Although the statutenposed dgeneral duty’on the plaintiffs to report
contracting fraud, the Seventh Circuit held that the plaintiffs were speakaiiigass, and not
pursuant to their official duties, because they reported the alleged miscanttecthe
individuals identified by the statufthe Attorney Generalrdhe agency’s chief procurement

officer) but rather to somebody else (a regular procurement offieg)bid. (“Indeed,

13



plaintiffs did not submit their concerns to the Attorney General or the chief proeunt officer
as directed by the code.”)

Plairtiffs’ pre-suit speech, at least on the record at the pleading stage, is governed by
Chaklos. Plaintiffs assert in their opposition brief tli&®D policy requires officers to report
misconduct by other officers internally to the CPD and that there is no duty toseplor
misconduct to a different law enforcement agency, such as the FBI. Doc. 64 ahi3-4.
assertionmade by the non-movant in an opposition brief, must be credited on a Rule 12(b)(6)
motion See Geinosky, 675 F.3d at 745 n.1n lany @ent,Defendants appear to agree with
Plaintiffs on this point, charginiipat Plaintiffs “violated Department policy by initially reporting
the alleged misconduct to the FBIL.” Doc. 66 atihder these circumstances, Plaintiffs spoke as
privatecitizens,not pursuant to their official dutiessee Novick v. Staggers, 2012 WL 2325661,
at *4 (N.D. lll. June 19, 2012) (holding thidue plaintiffspoke as a citizen wheteothing in
[his] job duties required him to report hiring misconduct to outside, feommdtigatory). It
follows that Plaintiffs’pre-suit speech was protected.

The same is true of Plaintiffpost-suit speech, which occurred when they “appeared in
the mediaincluding local television and newspaperg|ling of the years of retalian that they
endured at the hands of their supesi’ Doc. 44 at I 95. Defendants first assert, without
explanation, that “Plaintiffs were not speaking to the media as privatensitizDoc. 58 at 9.
That assertion is meritless. &arcetti explains “Employees who make public statements
outside the course of performing their official duties retain some possibiltystfAmendment
protection because that is the kind of activity engaged in by citizens who do not wibr& for
government. The samees for writing a letter to a local newspaper ... or discussing politics

with a coworker ...” 547 U.S. at 423. Nowhere do Plaintiffs allege, and nor is it reasonable to

14



infer, that CPD policy required or expected CPD employespdak to the med@bout nternal
misconduct.Accordingly, Plaintiffs spoke to the media as citizens, not as part of tfieiabf
duties. See Alaska v. EEOC, 564 F.3d 1062, 1070 (9th Cir. 2009) (holding that an employee of
the Alaska governor spoke as a citizen when she held a press conference ppmtirsy a
colleague’s allegations of sexual harassment in the Governor's ORmglev. D.C., 741 F.
Supp. 2d 196, 217 (D.D.C. 2010) (same, where an elevator inspector “went outside his chain of
command and made statemewtshie media ... about his perceived problems with [the
Department of Consumer and Regulatory Affairs’s] elevator inspection regivideght v. City
of Salisbury, 656 F. Supp. 2d 1013, 1026 (E.D. Mo. 2009) (same, where a city police officer
wrote to local mdia outlets about his concerns with the mayor’s alleged directive to refrain from
arresting suspected drunk drivers, noting that “[tlhe record leavesibillet that Plaintiff's
duties did not include sharing his views on the matters discussed irténis Veth the media’)
Defendants next argue that Plaintiffs’ pesit speech did not addréssmatter of public
concern’because they merely aired thearsonal grievancedoc. 58 at 9. @ determine
whether speech addresses a matter of public conte court must examine te@atement’s
“content, form, and conteXt.Kristofek v. Vill. of Orland Hills, 712 F.3d 979, 984 (7th Cir.
2013)(internal quotation marks omittedYThe motive of the speaker is relevant as part of the
‘context’ in which the speech was made ... but content remains the most importaninfactor
determining whether speech addresses a matter of public contad.{internal quotation
marks omitted) “[A] public employee’s speech may still be protected if the speaker’'s motives
were mixed and also included a desire to help the pulld. Indeed, speech may be
protected even if the employee’s speech wastivatedexclusively by his own selinterest.”

Id. at B5. Consequently, whild&] whistleblower’s exclusive motiveay be a desire for fame

15



and a book deal, ... it is also accurate to say that the main objectivespédus—given its
content, context, and the manner in which it is deliversdte-reform the systerh Id. at 986.

“In sum, if the objective of the speeclas-determined bgontent, form, and contextis-simply

to further a purely personalized grievance, then the speech does not involve ahpatbéic
concern. But if an objective of the speech was also to bring about change with public
ramifications extading beyond the personal, then the speech does involve a matter of public
concern.” Ibid. (citations omitted).

These principles arexemplifiedby theKristofek case itself. The plaintiff, "illage of
Orland Hillspolice officer,releasedrom police custodyhe son of a former mayon orders
from the police departmentteputy chief.ld. at 982. Suspecting that he hadted illegallyand
seelng to absolve himself gdotential criminal liability, the plaintiff reported to the FBI that
incident as well agossible political corruption in the Orland Hills ke Departmenand/or
Village of Orland Hills” 1d. at 983.In holdingthat the plaintiff'sspeech was matter of public
concern, th&eventh Circuiteasoned that “[tlhe mere fabiat [the plaintiffjwas motivated by
his selfinterest does not make it implausible that he as® motivated to help the public,” as
“[a]ny reasonable person would understand that a report to the FBI could phteasalt in
widespread changes to police pragsien Orland Hills.”ld. at 984.

Accordingly, even if Plaintiffs spoke to the media about this suit to advanceweir
interests—perhaps to extraet favorable settlement as a result of the public pressure and
scrutiny—it is plausible thathey were ao motivated to help the public by prompting
“widespread changes to police practicesChicaga See Greer v. Amesgua, 212 F.3d 358, 371
(7th Cir. 2000) (holding that the plaintiff's “central motivation was exposing whaohsidered

wrongdoing by decking [in a news release] that the [Fire] Department’s handling of [a certain]
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incident reflected illegitimate favoritism,” even though the “news releaseepéste with
personal jibes”). On the pleadings, then, Plaintiffs’ past-speech addressed att@aof public
concern. Seeibid. ("Whether public officials are operating the government ethically andyegal
is a quintessential issue of public concerrGlassv. Dachel, 2 F.3d 733, 741 (7th Cir. 1993)
(“Obviously, speech that focuses on policeatepents (and ultimately police protection and
public safety) involve matters of great public concgrrAuriemmav. Rice, 910 F.2d 1449,
1460-61 (7th Cir. 199Q)en banc)holding that “[i]t must ... be a matter of public concern if a
group of public employees is allegedly harassed and penalized by supervisorkifgy ekess
in our federal court system because of their public objection to the alleged rasadfithe
[CPD] reorganization,” and notintipat there was “clearly public interest” becalfsjne
reorganization was front page news in @recago Tribune”); cf. Houskins v. Sheahan, 549 F.3d
480, 492 (7th Cir. 2008) (holding that tpkaintiff's police reportdid not addresa matter of
public concern because the “statements in the reporttigdreo a personal employment dispute;
there is nothing in the record to indicate that [the plaintiff's] purpose in filing theep@port
was to bring to light any wrongdoing by the Shegft., to raise public awareness about the
safety of the emplgees within the [department] or to uncover a policy of selective discipline or
clout within the [department]’)
2. Causation

Defendantslso argue that Plaintiffs’ prguit speech does not satisfy the causation
requirement becauske amendedomplairt “does not plausibly allege that the report mexle
the FBI some three years earlier [in 2007] was thefbutause of the ‘campaign of harassment’
that allegedly started in August 2010.” Doc. 66 at 9. In their opposition Blaehtiffs assert

thatthey were retaliated against “for going outside the Department in tortbeing down a CPD
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sergeat with a federal investigatioh.Doc. 64 at 6/. Defendants maintain that because
“Plaintiffs do not cite to the Amended Complaint for this assertion,” the court shotsdatid
it. Doc. 66 at 8. On a motion to dismiss, however, the court may consider additional facts set
forth in Plaintiffs’ opposition brief ithose facts “are consistent with the pleadingSeinosky,
675 F.3d at 745 n.1. Plaintiffallegationof causation in their opposition brief is wholly
consistent with the amendedmplaint, which alleges that the retaliation began as soon as
O’Grady, among others, found out that “Plaintiffs had reported criminal miscobgacsworn
officer andwere working with amutside investigation.” Doc. 44 at J 31 (emphasis addett).
follows that the First Amendment retaliation claatequately allegesausation.

C. Section1983 Conspiracy Claim

Defendants contend thBtaintiffs’ § 1983conspiracy @im is barred by théntra-
corporate conspiracy doctrine. Doc. 58 at Thedoctrine provides that “managers of a
corporation jointly pursuing its lawful business do not become ‘conspirators’ whenitgts w
the scope of their employment are saidealiscriminatory or retaliatory.i\right v. I1l. Dept.
of Children & Family Servs., 40 F.3d 1492, 1508 (7th Cir. 1994) (quotifrgvis v. Gary Cny.
Mental Health Ctr., Inc., 921 F.2d 108, 110 (7th Cir. 1990)). The doctrine applies with full force
to municipal corporationsSeeibid. Although the doctrine most often is applied in cases
brought under 42 U.S.C. § 19&8e Hartman v. Bd. of Trs. of Cmty. Coll. Dist. No. 508, 4 F.3d
465, 470-71 (7th Cir. 1993Jravis, 921 F.2d at 109-1Molk v. Coler, 845 F.2d 1422, 1435 (7th
Cir. 1988);Dombrowski v. Dowling, 459 F.2d 190, 196 (7th Cir. 1972), the court will assume for
present purposes that it also applies to 8 1983 conspiracy cl&m&rider v. City of Auburn,

618 F.3d 1240, 1261 (11th Cir. 2010).
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Thee are two recognized exceptions to ititea-corporate conspiraayoctrine (1)
“where corporate employees are shown to have been motivated solely by peessinahti(2)
where “the conspiracy was part of some broader discriminatory patteon ... permeated the
ranks of the organization’s employeesiartman, 4 F.3dat470-71. The second exception
applies here, at least on the pleadings, aarntendeadomplaint alleges a widespread patt of
retaliation by multiple dfendants througho@PD’s ranks. See Volk, 845 F.2d at 1435 (holding
that the intracorporate conspiracy doctrine did not baoaspiracy claim where the plaintiff
“alleged numerous acts untiken by several defendants”).
Defendants alternativelgrguethat “Plaintiffs have nopled facts that plausibly show that
the Defendants entered into @agreement to retaliate.” Doc. 66 at 11. Defendants’ argument
cannot be reconciled witBeinosky v. City of Chicago, supra, where the plaintiff alleged a
conspiracy among police officers to harass him by issuing 24 bogus parking ticket
fourteenmonth period. 675 F.3d at 745. In rejecting an argument that the plaintiff had not
adequately pleaded a conspiracy cldime, Seventh Circuteasoned
While the complaint makes only rather conclusory direct allegations of
conspiracy, the complaint also alleges a pattern of harassment by several
officers over a period of months. Itis a challenge to imagine a scenario in
which that harassment would not have been the product of a conspiracy.
UnderTwombly, all plaintiff needed to allege was a plausible account of a
conspiracy. This complaint goes well beyond thatigbal calls on us to
apply our “judicial experience and common sense.” If several members of the
same police unit allegedlycted in the same inexplicable way against a
plaintiff on many different occasions, we will not dismiss a complaint for
failure to recite language explicitly linking these factual details to their
obvious suggestion of collusion.

675 F.3d at 749 (quotingshcroft v. Igbal, 556 U.S. 662, 679 (2009)) (one citation omitted).

The same result obtains here, as it would lsaallenge to imagine a scenario in which the

numerousllegedretaliatory acts against Plaintiffs over a ty@arperiod would not have been
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theproduct of a conspiracy. In any event, the complaint does not rest on conclusoryoaléegati
as it detailaneetings in which “multiple Defendants discussed with one another thinigaod
treatment of Plaintiffsandreferred tahemas “rats.” Da. 44 at 1 35, 38, 50, 57-58, 75-76, 82.
These allegations, if true, support the reasonable inference that Defendeetstagict together
to violate Plaintiffs’ constitutional rights.
Il. Kirby’s Motion to Dismiss

Kirby presses threethergrounds fo dismissinghe claims against heDoc. 59 at 4-8.
Her arguments are considered in turn.

A. First Amendment Retaliation Claim

Kirby contendghat “Plaintiffs fail to allege they suffered a deprivation by Chiebifi
likely to deter free speetlor that “any protected speech was at least a motivating factor in Chief
Kirby's actions.” Id. at 6. This argumeifidils. The amendedomplaint alleges that Plaintiffs
were “kicked out’of Detached Servicesnd transferred to a less desiralohé as a resulof
Kirby falsely telling Cuello that she did not knowPRIfintiffs involvement in the FBI
invesigation Doc. 44 at J 4548. Additionally, the amendedomplaintalleges that Plaintiffs’
pre-lawsuit speech caused Kirby's retaliatagnduct. Id. atf 111. Kirby maintains that her
“supposed denial of knowing what Plaintiff[]s were working on to Cuello in May 2011 is
entirely consistent with maintaining Plaintiffs’ confidentialityDoc. 65 at 3. While that might
be turn out to be true, the coattthe Rule 12(b)(6) stagaust draw all reasonable inferences in
Plaintiffs’ favor, and that inference is that Kirby lied to Cuello in an effottndermine

Plaintiffs’ standing with Cuello and prompt their transfer oubetached Services
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B. Section1983 Conspiracy Claim

Kirby nextargues that theonspiracy clainagainst her should be dismisdmetause it is
“so conclusory that it is not entitled the assumption of tratid because it “fails to allege that
Chief Kirby reached an agreement with anytmeiolate Plaintiffs’ free speech rights.” Doc. 59
at 7. For the reasons discusse&actionl.C, supra, this argument failslgbal does not require
that the amendecbmplaintexplicitly allegethat Kirby entered into an agreement to violate
Plaintiffs’ constitutional rights. Because the amended compldattsal allegationsnake it
plausible thaKirby and the othedefendant officers reached an agreement to retaliate against
Plaintiffs, theconspiracy clainagainst Kirbysurvives. See Geinosky, 675 F.3d at 749.

C. Qualified Immunity

Kirby also argues thathe is entitled toualified immunity. Doc. 59 at 7. “The doctrine
of qualified immunity protects government officials ‘from liability for civil damsgesofar as
their conduct does not \ate clearly established statutory or constitutional rights of which a
reasonable person would have knowrP&arson v. Callahan, 555 U.S. 223, 231 (2009)
(quotingHarlow v. Fitzgerald, 457 U.S. 800, 818 (1982)Y.he Seventh {Ccuit asks two
guestions irdeterminingwhether a defendant is entitledgoalified immunity: “(1) whether the
facts, taken in the light most favorable to the plaintiff, make out a violation of atotiostl
right[,] and (2) whether that constitutional right was clearly estaddisat the time of the alleged
violation.” Hernandez v. Sheahan, 711 F.3d 816, 817 (7th Cir. 2013).

Kirby focuses on the second inquiayguing that Plaintiffs fail to allege that she violated
a clearly establishedight. Doc. 59 at 7. For a right twe clearly established, it “must be specific
to the relevant factual context of a cited case and not generalized with respect to theamhen

that is the basis of the claim3urita v. Hyde, 665 F.3d 860, 868 (7th Cir. 2011Hlere,it was
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clearly estabshed at the time of Kirby’s conversation with Cuello that the First Amendment
prohibitedfacilitating thetransfer ofpublic employeeto less desirable positisbecaus®f their
involvement in uncovering government miscondusge Spiegla, 371 F.3cat 936 (holdng that
the plaintiff's First Amendment rights were violated whéne defendants facilitated her transfer
to an undesirable post in retaliation for reporting otlmerectional officersmisconduct);see
also Hobgood v. I1l. Gaming Bd., 731 F.3d 635, 648 (7th Cir. 2013) (hiolgl that the defendants
were not entled to qualified immunitypecause “it was clearly established at the time of the
[defendants’] actions that the First Amendment prohibited investigating anduy@ensling and
terminatirg a public employee because he had helped another employee pursue a lawsuit aimed
at uncovering and proving public corruptionKirby thereforeis alleged to have violated a
clearly established constitutional right.
II. Rivera’s Motion to Dismiss

Like Kirby, Rivera raises three other grounds for dismissing the claims agamsDoc.
60 at 1-2. And as witKirby, his arguments are without merit.

A. First Amendment Retaliation Claim

Riveracontends that his mere refusalndiate an investigatio into the alleged
retaliation against Plaintiffdoes “not support a protected constitutional right that was violated.”
Doc. 60 at 2. This contentianisunderstandghe rature of Plaintiffs’ claim Plaintiffs do not
assert that Rivera wgaconstitutionally required to initiate an investigation; rather, theyn that
Rivera retaliated against therby allowing the ongoing retaliatidoy others—for their
involvement in the FBinvestigation Doc. 44 at | 71 (allegirtbat “[ijn repeatedly refusing to

initiate 4n] ... investigation into the hostile work environment, Defendant Chief Rivera
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condoned, encouraged, agreed to and allowed the retaliation to continue una@dtsds
sufficient to stata First Amendment retaliation claiagainst Rivera

B. Section1983 Conspiracy Claim

Riveranextcontend that Plaintiffs do not state a viable conspiracy claim against him
because “[n]othing is alleged [in the amendethplaint] other than the simple conclusion that
he conspired.” Doc. 67 at 3. Thasgunent is materially identical to Kirby's argument for
dismissing the conspiracy claim against, fzerd it fails for the same reason

C. Qualified Immunity

Rivera argues that he is entitled to qualified immubégause “[tlhere was no
constitutional rignt to have an internal investigation initiated upon a complaint by Plaintiffs to
investigate their belief that they were experiencing retaliation by certasagehpolice
officers.” Doc. 60 at 2. Again, Rivera misunderstamaintiffs’ claim. Nowheredo Plaintiffs
claim a constitutionakight to have an investigation intbeir complaints of retaliationinstead,
theyallege that Rivera violated tHarst Amendment by retaliating against them for engaging in
protected speechMoreover Riveraoffers no authority or analysis in the one paragraph of his
motion he devotes tgualified immunity which forfeits the point in any evengee Milligan v.
Bd. of Trs. of S Ill. Univ., 686 F.3d 378, 386 (7th Cir. 2012);joto v. Town of Lisbon, 651 F.3d
715, 721 (7th Cir. 2011).

Conclusion
For the foregoing reasori3efendantsimotions to dismisare denied Defendants shall

answer the amendd complaint byApril 3, 2014.

March 1Q 2014 'a ; O

Unted $tates District Judge
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