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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RODNEY SMITH, )
)
Plaintiff, )
) Case Nol12-cv-8872

v )

) Judge Robert M. Dow, Jr.
LEXISNEXIS, )
)
Defendant )

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant’s motion to dismiss Plaintiff's complaint [6]. Fer th
reasons stated belp the Court grants the motion and dismisses Plaintiff's complaint without
prejudice. Plaintiff may file an amended complaint within 28 days of the date of tleis
l. Background

A. Complaint

Pro sePlaintiff Rodney Smith sued Defendant LexisNexis for alleged violations of the
Fair Credit Reporting Act (“ERA”), 15 U.S.C. 81681 et seq. and the Fair Debt Collection
Practices Act (“FDCPA), 15 U.S.C. § 1692t seq.

Plaintiff's concisecomplaint which the Court construes liberally, 9deCormick v. City
of Chi, 230 F.3d 319, 325 (7th Cir. 200@)Jeges that Defendant obtained his consumer credit
report from Experian and Trans Union without permissible purposexatcasions in 2010 and
2011. Specificallythe complaintllegesthat

e OnApril 27, 2010, Defendant obtained Plaintiff's consumer credit report
from Experian on behalf of State Farm Insurance, [1] 1 12, and from Trans

Union on behalf of Hartford Insurance]. § 13, without permissible
purpose.
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e On March 4, 2011, Defendant obtained Plaintiff's consumer credit report
from Experian on behalf of Safeco Insurandef 9, P&C Insurancedl.
10, and Balboa Insurandd, 1 11, without permissible purpose.
e On Marchl4, 2011, Defendant obtained Plaintiff's consumer credit report
from Experian on behalf of State Farm Insurance without permissible
purposeld. T 12.
The complaint allegethat each of these incidergsnstituted a negligent violation of 15 U.S.C.
8 1681b(f) and/or unspecified provisions of tARBCPA. Plaintiff demandsdamages in the
amount of $1000 for each alleged violation, as well as attorneys’ fees and costs.
B. Motion to Dismiss
Defendant moved to dismiss Plaintiff's complaint. See [6]. Defendant contends that
Plaintiff's complaint fails to plead sufficient facts to sustain either an FCRAD@FA claim
and that the complaint fails to identify any provision of the FDCPA that Deferviolated. See
id.
C. Plaintiff's Response Briefs
Plaintiff filed two briefs opposindefendants motionto dismiss See [10], [21]. These
briefs containthe following additional facts and allegatianBlaintiff disputed the credit report
entries at issue here with Experian in June 2012. [10] at 1; [21} 4Exiperian responded by
conducting their own investigation and returned a new updated report to PlaimdfXidy 27,
2012 indicating those disputathjuiries as being removed.” [2&f 1. On July 27, 2012, Plaintiff
mailed a certified letter to Defendant, disputing the inquiries in compliance wign@nt’s
proceduresld. at 2. Defendant responded on August 8, 2012, stating that written authorization is

not required when a report is furnished for the purpose of underwriting insurance on a consumer.

Id. Plaintiff contends that this response was unsatisfactory, as his “complainewarsproperly

! Neither the complaint nor Plaintiff's briefs indicate whether he evesracted Trans Union.
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investigated nor assigned to any LexisNexis cust@®esice agent to perform at best a minimal
investigation.”Id. He further alleges that “Defendant never provided [him] with the specific
company that initiated the inquiry into my credit profile despite several disputes |btarg
sent.” Id. Defendant cntinued its alleged intransigence even after Plaintiff sent it another
certified letter on October 9, 2012, initiated this lawsuit on November 6, 2012, andedllp

with a third certified letter on November 7, 2012. 8k e\fter Defendant moved to disss the

suit, Plaintiff on January 7, 2013 sent Defendant a fourth certified letter in which imeduih
detail” his lack of knowledge of ever seeking an insurance quote from any of the canpanie
named in the disputed inquiridsl. at 3. Plaintiff al® conducted his own investigation, which
revealed that Balboa Insurance does not provide commercial or personal automalalecans
and netted a letter from P&C Insurance stating that it never “pulled” Plararédit or had an
active file on him. Seml.

In the briefs— but not in his complaint Plaintiff alleges that Defendant violated 15
U.S.C. 8§ 168l which requires consumer reporting agencies to conduct a “reasonable
investigation"when a consumer notifies them of any disputgh information contained in the
consumer’s file. See generally [10]; [21]. Plaintiff's second biuether alleges that Defendant
violated the FCRA *“willfully or negligently,” [21] at 5, and identifies the provisiaristhe
FDCPA that Defendant alleggdviolated: 15 U.S.C. 88 1692c(b), 1692e(8), 1692¢e(10),
1692g(a)(4), 1692g(a)(5), and 1692g(b).

D. Defendant’'sReply Brief

In its reply brief [24], Defendant reiterates its arguments that Plaintié’splaint lacks
sufficient factual support to state a claim under either the FCRA or the FDD&andant

contends that the purported facts and evidence submitted in Plaintiff's resporisearerie



irrelevant and inapplicable, but nonetheless states that it has “no objection otine
considering matters outside the pleadings and treating the motion to dismiss as afonotion
summary judgment pursuant to Rule 12(d) of the Fedubds of Civil Procedure,” [24] at 3,
provided that it is also permitted to submit its evidence.
Il. Discussion

A. Legal Standard

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nohé merits of the case. S&@bson v. City of Chj.910 F.2d
1510, 1520 (7th Cirl1990). To survive a Rule 12(b)(6) motion to dismiss, the complaint first
must comply with Rule 8(a) by providing “a short and plain statement of the shaoming that
the pleder is entitled to relief,” siacthat the defendant is giveffdir notice of what the * * *
claim is and tk grounds upon which it restsBell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). Seconide factual allegations in the
claim must be sufficient to raise the possibility of relief above the “speculatreg” assuming
that all of the allegations in the complaint are tiad=.0.C. v. Concentra Health Servs., Inc.
496 F.3d 773, 776 (7th Ci2007) (quotingTwombly 550 U.S. at 555). “A pleading that offers
‘labels and conclusionsor a ‘formulaic recitation of the elements afcause of action will not
do.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 555)[W]here
the wellpleaded facts do not permit the court to infer mtivan the mere possibility of
misconduct, the complaint has allegeut it has not ‘show[n]~- ‘that the pleader is entitled to
relief.” 1d. at 679(quoting Fed. R. Civ. P. 8(a)(2For a claim to be plausible, the plaintiff must
put forth enough “facts to raise a reasonable expectation that discovkergwsal evidence”

supporting the plaintiff's allegation®8rooks v. Ross578 F.3d 574, 581 (7th Cir.0Q9).



Although “[s]pecific facts are not necessaryj [he statement needhly give the defendant fair
notice of what the * * * claim is and the grounds upon which it re&gckson v. Pardus551

U.S. 89, 93 (2007) (citingwombly 550 U.S.at 555) (ellipsis in original}- “at some point the
factual detail in a complaint maelso sketchy that the complaint does not provide the type of
notice of the claim to which the defendant is entitled under Rul8@®dks 578 F.3d at 581
(quoting Airborne Beepers & Video, Inc. v. AT & T Mobility LL.@99 F.3d 663, 667 (7th Cir.
2007)). The Court reads the complaint and assesses its plausibility as a whdlkir&ev. City

of Chi, 631 F.3d 823, 832 (7th Ci2011);cf. Scott v. City of Chi195 F.3d 950, 952 (7th Cir.
1999) (“Whether a complaint provides notice, however, eétemmnined by looking at the
complaint as a whole.”).

The Court accepts as true all weleaded facts alleged by the plaintiff and all reasonable
inferences that can be drawn from them. Bames v. Briley420 F.3d 673, 677 (7th C2005).
Moreover, inreviewing apro secomplaint, the Court employs standards less stringent than if the
complaint had been drafted by counsairtis v. Bembenek8 F.3d 281, 283 (7th Cir. 1995).

B. Analysis

1. Additional Facts and Allegationsm Plaintiff's Briefs

As a threshold issue, the Court must decmeether © consider the additional facts,
evidence and allegations presented in Plaintiff's briefs opposing the motion to dismiss
Defendant correctly observes that Federal Ruléiaf Procedure 12(d) providdbat

If, on a motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are

presented to and not excluded by the court, the motion must be treated as one for

summary judgment under Rule 56. All parties must be given a reasonable
opportunity topresent all the material that is pertinent to the motion.

The Seventh Circuit has held that plaintiffs may add additional facts in theinsesto a

motion to dismiss if “the facts are consistent with the allegations of the compldelp” At



Home, Inc v. Med Capital, L.L.C, 260 F.3d 748, 753 (7th Ci2001); see als&mith v. Knox
Cnty. Jail 666 F.3d 1037, 1037 (7th Cir. 2012). Here, the fawsPlaintiff sets forth in his
briefsfit that bill. In light of Plaintiff'spro sestatus, and the consistency of the facts in the briefs
with the allegations in the complaint, the Court considtleese facts in evaluating the motion to
dismiss.

The Court does not, however, consider the new allegati@islaintiff raises for the
first time in his response briefs. The Seventh Circuit has deemed it an “axiomaticatuge th
plaintiff may not amend his complaint in his response briBirélli Armstrong Tire Corp.
Retiree Med. Benefits Trust v. Walgreen,®31 F.3d 436, 448 (7th Cir. 201Eee als®Agnew
v. Nat'l Collegiate Athletic Ass;n683 F.3d 328, 348 (7th Cir. 2012) (“[l]t is a bapiinciple
that the complaint may not be amended by the briefs in opposition to a motion to dismiss.”
(quotation omitted))If Plaintiff wishesto purse his allegations that Defendant violated 15
U.S.C. § 1681l violated any provision of the FCRA willfully, or violated 15 U.S.C. 88 1692c(b),
1692¢e(8), 1692e(10), 1692¢g(a)(4), 1692g(a)(5), and/or 1692g(b), and believes he can do so in
conformance with Fedal Rule of Civil Procedure 11 and the remainder of this order, he may
amend his compiat within 28 days of this order.

2. FCRA Claim (Count I)

Plaintiff's complaintalleges that Defendant negligently violated 15 U.S.C. § 168hi(f)
obtaining his credit report without a permissible purpose. See [1] § 17. Although theinbmpla
provides the dates of the alleged infractions, doisipletelydevoid of any othefacts pertaining
to the alleged conduct or the damages Plaintiff incurred as a result. dtitiiglpecific facts are
not necessary the statement need only give the defendant fair notice of what the * * * claim is

and the grounds upon which it restgfickson v. Pardus551 U.S. 89, 93 (2007) (citing



Twombly 550 U.Sat 555) (ellipsis in originah- “at some point the factual detail in a complaint
may be so sketchy that the complaint does not provide the type of notice of theoclameH
the defendant is entitled under Rule Brooks 578 F.3d at 581 (quotingirborne Beepers &
Video, Inc. v. AT & Mobility LLC, 499 F.3d 663, 667 (7th Ci2007)).The complaint here,
even when read generously, is beyond that pdirdonsists almost excligly of conclusory
allegations that Defendant improperly obtained Plaintiff's consumer credittyevhichwithout
more is insufficient to state a clairBeeFong v. Client Service$nc., 2012 WL 2061624, at *2
(N.D. Ill. June 6, 2012)For instance,Plaintiff “has not provided even the slenderest of
allegations to buttress the conclusion that he suffered actual damages in suppbecoy af
negligent violation under 8§ 168(a)(1),” such as by alleging “that he was denied or lost credit or
was subjected to a higher interest rate” as a result of Defendant’s impuaapesition of his
credit reportNovak v.Experian Info. SolI'ns, Inc782 F. Supp. 2d 617, 623 (N.D. Ill. 2011).

The additional facts contained in Plaintiff's response briefs do little to nertred
infirmity, as theyprimarily pertain to Plaintiff's apparent additionalbut as yet unasserted
claim that Defendant violated 15 U.S.C. 8§ 168&¥ failing to adequately respond to his
communications about the disputed credit report entfiibs. response briefs do allege that
“Plaintiff at no time had business dealings with any of the companies in questionguestesl
an insurance quote, nor received an offer of any kind from these companies in thgtrjeal
4, which is pertinent to Plaintiff's 8 1681b(f) claim, hbéydo not place Defendant on notice of
Plaintiff's alleged actual damages. S¢mvak 782 F. Supp. at 623.

The Court grants Defendant’s motion to dismiss Count I.



3. FDCPA Claim (Count II)

Plaintiff also alleges that Defendant violated the FDCPA when it accessednisismer
credit report. The FDCPA aims to “eliminate abusive debt collection practicshbyollectors,
to insure that those debt collectors who refrain from using abusivecdidxtion practices are
not competitively disadvantaged, and to promote consistent State action to prosaners

against debt collection abuses.” 15 U.S.C. § 1692(e). Plaintiff's complaint allesgelet is a

“consumer” within the meaning of the FDCPA, see 15 U.S.C. § 1692a(3), but does not contain

any allegations as to any dethiat he may or may not owe, Defendant’s status as a “debt
collector,” or any communications between Plaintiff and Defendahkelvise isdevoid of any
suggestion as to which provision(s) of the FDCPA Defendant allegedly dpldépriving
Defendant of the minimal notice to which it is entitled by Federal Rule of Civil Proe&du

Even if the Court were to take into account the allegations and theories asserted
Plaintiff' s response briefs, Plaintiff's complasttll would fail to state a claim under the FDCPA
because he concedes that Defendant is not a “debt collector.” See [21] at 7. Only ¢efehdan
are found to be “debt collectors” as defined in 15 U.S.C. 8§ 1692ef6ubject to civiliability
under the FDCPA. See 15 U.S.C. § 169®IcKinney v. Cadleway Properties, In&48 F.3d
496, 500 (7th Cir. 2008).

The Court grants Defendant’s motion to dismiss Cdunt
II. Conclusion

For the reasons stated abolgintiff’'s complaint fails to state a claim under either the
FCRA or the FDCPADefendant’s motion to dismiss [6] is granteshd Plaintiff's complaint is
dismissed without prejudicésiven Plaintiffs pro sestatus, the Court gives him 28 days in

which © file an amended complaint if he feels thatclaa (1) curethe deficiencies identified



aboveor (2) state an additional clairfor claims) beyond those amended Counts | and thef
initial complaint and (3) cando so in accordance with Federal Rule of Civil Procedure 11.
Plaintiff is advised that the amended complaint, if filed, must stand on its ovmowvieerence

to the previous complainPlaintiff may consider seeking the aid thfe Pro Se Assistance
Program The Pro Se Assistance Program operates-pgiison appointment only. Appointments

may be made at the Cléskintée Desk or by calling (312) 435-5691.

Dated:May 22 2013 m"///

Robert M. Dow, Jr
United States District Judge




