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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ALEX DANIEL ,
Plaintiff,
V. 12 C 9049
COOK COUNTY, SHERIFF TOM DART,

MAIL SUPERVISOR SANTIAGO,
MAIL SUPERVISOR J. FINDLEY,

Judge John Z. Lee

o — S— g

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Alex Daniel,a pretrial detainee at the Cook County Jail, brought this action under
42 U.S.C§1983 againsbefendant£ook County, Cook County Sheriff Tom Dart, #&htiagd
andJamieFindley, both of whom supervise the Cook County Jail mailrooRfintiff alleges that
from January 2012 to therte he filed this federal lawsujail employeedaveinterfered with his
incoming and owoing mail in violation ofthe First Amendment Before the Court is
Defendantsmotion fa summary judgment.For the reasons discussed below, the Court grants
Defendants’ motion.
I.  Northern District of Illinois Local Rule 56.1

Local Rule 56.1 goverrseprocedures for filing and responding to motions for summary
judgment in this Court. Local Rule 56.1(a)(3) requires the moving party to provideéiastut
of material facts as to which thmoving party contends there is no genuine isstor trial.
Ammons v. Aramark Uniform Serv868 F.3d 809817 (7th Cir.2004). Local Rule 56.1(b)(3)

provides that “[a]ll material facts set forth in the statement required of the gnpanty will be

! The parties do not provid@efendantSantiago’s first name, and the Court was unable toitfimd

the summary judgment record.
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deemed to be admitted unless controverted by the statement of the opposing lghrtydcal
Rule 56.1(b)(3)C) permits the party opposing summary judgment to submitstatement,
consisting of short numbered paragraphs,aony additional facts that require the denial of
summary judgment.”

To defeat summary judgmetihe opposing partymust file a response teach numbered
paragraphn the moving partys statemeritof fact. Schrott v. BristebMyers Squibb C¢.403
F.3d 940, 944 (7th Cir2005) (internal quotation marks omitted) In the case of any
disagreement, the opposing party must reference affidavits, parts of thte eewbother materials
that support his stanceld. “[M]ere disagreemenuith the movans asserted fasts inadequate
if made without reference to specific supporting materigdiith v. LamZ21 F.3d 680, 683 (7th
Cir. 2003). If the opposing party’s response provides only extraneous or argumentative
information, the response will not constitute a proper denial of the fact, andctheilfabe
admitted. SeeGraziano v. Vill. of Oak Parl401 F.Supp.2d 918, 936 (N.DIIl. 2005). Legal
conclusions or otherwise unsupported statements, including those that rely upon imd&missi
hearsay, will be disregardedSeeEisenstadt v. Centel Cordl13 F.3d 738, 742 (7th Cir. 1997).

If the opposingpartyfails to comply with Rule 56.%'jts additional facts may be ignored,
and the properly supported facts asserted in the moving parbyhissions are deemed admitted.”
Gbur v. City of Harvey835 F.Supp.2d 600, 60607 (N.D.lll. 2011) Substantial compliance is
not enough; parties must strictly comply with the rul8eeid.; Ammons, 368 F.3d at 817.
Furthermorethe requirements afocal Rule 56.Japply equally tqro seplaintiffs. SeeGreer v.
Bd. of Educ. of City of Chi, 267 F.3d 723, 727 (7th Cir. 2000ady v. Sheahad67 F.3d 1057,

1061 (7th Cir. 2006) (“evepro selitigants must follow rules of civil procedure”).


https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2036243492&serialnum=2006464425&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=5AA5E9CC&referenceposition=944&rs=WLW15.04
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2036243492&serialnum=2006464425&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=5AA5E9CC&referenceposition=944&rs=WLW15.04
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2036243492&serialnum=2003193643&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=5AA5E9CC&referenceposition=683&rs=WLW15.04
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2036243492&serialnum=2003193643&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=5AA5E9CC&referenceposition=683&rs=WLW15.04
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2036243492&serialnum=1997108277&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=5AA5E9CC&referenceposition=742&rs=WLW15.04
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0004637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2036243492&serialnum=2026736937&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=5AA5E9CC&referenceposition=606&rs=WLW15.04

Consistent with the LocallRes, Defendants filed a statement of uncontested material facts
along with theirmotion forsummary judgment. SeeDefs! LR 56.1(a)(3)Stmt Each relevant
subgantive assertion of fact in Defendantsdcal Rule 56.1(a)(3) statement is supported by
evidentiary material in the recardAlso consistent wh the Local Rules, Defelants filed and
served on Plaintifé Local Rule 56.2 Notice, whiaxplainedin detail the requirenres of Local
Rule 56.1.

In response, Plaintiff filed more than 3@&ges of documents. Plaintiff's response
consists of a memorandum of lamd astatemenbf facts, see Pl's Summ J.,Ex. H, List of
Facts(“Pl.’s LR 56.1(b)(3)(B) Stmt). Plaintiff also filedmore than270 pages of exhibits
including case law andrigvances Plaintiff did not file a statement of additional facs
permittedby Local Rule56.1(b)(3)(C).

With the above standards in mind, the Cauitk limit its analysis of the facts &vidence
that is properly identifiednd supported in theapties’ Local Rule 56.1 statementsSeeBordelon
v. Chi. Sch. Reform Bd. of Tr233 F.3d 524, 5297th Cir. 2000) see alsoHemsworth v.
Quotesmith.Gm, Inc, 476 F.3d 487, 490 (7th Cir. 2007) (“In considering a motion for summary
judgment, the distriatourt is not required to scour the record in search of evidence to defeat the
motion; the nonmoving party must identify with reasonable particularity the evidgocewhich
the partyrelies.”).

Il. Statement of Facts

Alex Daniel is an inmate at Codkounty Jail he has been incarcerated at the jail since

November 2007. Defs! LR 56.1(a)(3)Stmt 71-2. Plaintiff contendghat hehas experienced

problems withmail service at the jail since approximately December 2011 or Ja?@®Py See,

2 The following facts are undisputed unless otherwise noted.
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e.g.,id. Y 3250. Plaintiff alleges for examplethat he has experienced the mishandling of
outgoing personatorrespondence, delays in receiving incompggsonal and legahail, lost
packages and letters that allegedly weré sehim by family membersheopening oflegal mail
outside of his presence, and delays in receiving legal mdil

A. Mail Processing at Cook County Jail

The mailroom at Cook County Jaiperates five dayswaeek and oversees all incoming
and outgoing mail at the jailld. § 13 On average, the mailroom receives between 5,000 to
7,000 pieces of incoming mail each dald.  18. The mailroom stafftwelve employees, who
search, distribute, log, and track mail for over 9,000 inmatewell agor the jail's administrators
andstaff. Id. {16

Incoming mail is brought into the mailroom by mailroom employees who pick it up from
the local post office.Id. § 17 Once at the facilityall incoming mailis sniff-searched by dogs.
All non-privileged incoming mails then searted by hand for any contrabandd. 1 14-15.

All letters and packages are also examifoectontraband items that can be used as or fashioned
into weapons. Id. § 2Q In conducting this search, theailroom staficomb through thpages of

the books, mgazines, and letters that is received via postrder tophysically and visually
inspectthemfor hiddencontraband. Id. 1 21-22.

After incoming mail has been checked for contraband) eaticle of mail is sorted by
division and ier. Id. § 23 Regubr mail is dropped off at eaclivéion. Id. Packages, legal
mail, ard money orders are recorded e staff in the various divisions Id. Divisional staff
also must sign for any legal mailld.

Legal mail generally is opened bye inmatdan the presence of divisionaia$f. 1d. | 24
Divisional gaff members inspect legal mé&ar contraband, taking care not to read the contents of
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the communications or otherwise infringe the attorcesnt privilege Id. Mailroom staff is not
involved inthe openingof legal mail. Id.

When inmates have mail to send out, theye outgoing mail to officers thetiers the
officersplace the mail in binsand the binsire picked up by mailroom staffld. 1 25 Outgoing
mail must have the correstamp and postageld. If outgoing mail does not contain the correct
postage, the article is returned to the inmate with an explanation of the proldenOutgoing
mail is to be given to tier officers unsealed, but almost all outgoing mail receiveddtainees is
sealed when received by mailroom staftl. | 26

B. Plaintiff's Problemswith Mail Service at Cook County Jalil

1. Plaintiff’ s Nonlegal Mall

Plaintiff's allegations concern both hgersonal andhis legal mail. As to his personal
mail, Plaintiff contendsthat his personalmail was handled in a manner thablated his
constitutional rightsn eightseparate instancedd. 132—44. The occurrence that seemsbi®
the catalyst fothis lawsuitconcens letters Plaintiff wrote to his exife and fiancé thatPlaintiff
believeswere switched by mailroorstaff. 1d. 127-37. According to Plaintiff, on December
16 or December 17, 2011, he wrote separate leibehss exwife and hisfiancée. 1d. | 32.
Plaintiff sealed the letters, affixed stamps to the letters, and handed the s¢@ledtd a
correctional officer for mailing.1d. § 33 About one month later, Plaintiff's mother told him that
the letters to his ewife and fiancé had been switcltk that is,Plaintiff’'s ex-wife received the
letter meant for Plaintiff's fiana® andvice versald.  35. Plaintiff's ex-wife and fiancé
confirmed ths, id. | 36 and Plaintiff’'s ex-wife allegedly spoke to Defhdant Findley about the
incident. Id. Paintiff, of course, has no iddew the letters to his ewife and fiancé were

switched Id. 9 34, 37.



Plaintiff alsocomplainsthat he failed to receiviur packages that were sent to him by
family membersbetween February 2012 and sometime after August 20A8cording to
Plaintiff, his brother send him a package containing pictures and obituary clippingsiamydar
February 2012, but Plaintiff never received itd. § 38 In August 2013, his motheest him two
packagesontaining puzzle books, magazines, and paper, but this too was not récétirelly,
sometime after August 201B)aintiff’'s friend, Felicia Barnette, sent him a package containing a
card and some magazindsis too was not receid. Defs! LR 56.1(a)(3)Stmt § 43

Plaintiff also testified thaton two occasions in February 201% mailed two letters
without proper postage, but rather than being returned to him, they were eitheredestropt
returned. He also claims that,January 2014Plaintiff received a Christmas card approaiely
thirty days after the date it was postmarked. 1 40-42, 44.

2. Plaintiff's Legal Mail

Plaintiff assertfive separate incidents where legal mail was opened outside of his presence
in violation of his constitutional rightsid. 11 45-50. First, in February 2012he received a
piece of legal maithat was opened and marked, “opened in errold. 45 On another
occasionhe received ketterthat was already open&m ReedSnih, a law firm that represented
Plaintiff in an unrelatectivil action. Id. 46 Although Plaintiff wasable to identifyonly these
two events during his depositioid. I 47 Plaintiff now claimsa total of threeoccasionsvhen
legal mail was openealitsideof his presence Pl.’s LR 56.1(b)(3)(B) Stmt. | 4®I.’'sExs. K, L,

& M at 121-23. As proof, Plaintiff athchego this statement of fact(1) an envelope bearing the

8 There is some dispute whether Plaintiff’'s mother sent him one or two pack&genpare idf 39
with Pl.’s LR 56.1(b)(3)(B) Stmt. { 39. But, for the purpose of summary judgment, the Gibuwbnstrue
the facts in Plaintiff's favor and assume that two packages were sent, beteived.



return addressf N. Williams, Law Office of the Cook County Public Defendeith a handwritten
notation, “opened out of my presencé3-12; Pl.’'sEx. Kat 121 (2) an envelope with theeturn
addressof Noel C. PaulReedSmith, a poshark of “24 Mar '14,” and a handwritten notation,
“opened out of my presentePl.’s Ex. L at 122 and (3) an envelope with theturn addresef
Anita Alvarez, State’s Attorney, and a handwritten notation, “openedf ooy presence received
2-19-157 Pl’s Ex. M at 123. None of the envelopesre clearly marked as legal mail or
indicated thathey containegbrivilege or confidential informatian Pl.’s Exs. K, L, & M at 121—
23.

In addition to receive mail that was already opeRdaintiff alleges that on two occasions,
he experienced abnormal delays in receivagal mail. Specifically, Platiff contends that on
August 22, 2012, he receivadpbackagérom ReedSmith thavas postmarked August 16, 2012.
Defs! LR 56.1(a)(3)Stmt § 48. Plaintiff does not know whether the delay affected the litigation
in which ReedSmith was involvedld. § 49. And in Spring D14, Plaintiff says that he received
a survey from the MacArthur Justice Centet timbelieves was mailed in Fah13. Id. § 5Q

3. Plaintiff's Grievances

Plaintiff wrotelettersto Sheriff Tom Dartn February 2012 and Augu&d13, complaining
about the issues he had with msdrviceat the jail, but Plaintiff never received a response or
talked directly to Dart. Id. § 52 Plaintiff also submitted grievance regardingsues he had
with the mailroom. Seeld. 11 53, 54.

The supervisoof the mailroonfrom the fall of 2011 through July 202®as Santiago Id.

1 9 Plaintiff does not know whetheraBtiago was aware of the let®witching incident until
after Plaintiff grieved the issueld. § 53
Findleycurrentlyis employed as the mailroom supervisor and has helgtsition since
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approximately January 2013Ild. § 1Q Plaintiff did not like the way Defendant Findley
responded this grievances about delays in receiving mail and believes that Defendany Eiddle
not investigate his grievances or the incident involving the switched lettér§. 54

Plaintiff subsequentlyiled thisfederal lawsuit under 42 U.S.C.1883 Plaintiff alleges
that from January2012 to the tne he filed this federal actipjail employees irgrfered with his
incoming and owoing mail resulting in an infringement ¢ifis accesgo the courts, exercise of
religion, and First Amendment rights. On January 29, 2014, the Courtedll®haintiff to
proceed onlyas tohis claim that “mail at the Cook County Jail was routinely delayed, lost, or
otherwise mishandled thus frustrating Plaintiffsst Amendment right.” Seel1/29/14 Order.
Defendantsiow move for summary judgment on tklaim.

II. Legal Standard

Summary judgment is appropriate “if the movant shows that there is no gersgntedis
to any material fact and the movant is entitled to judgment as a matter of law."R.Fen. P.
56(a). A genuine dispute of material faxists if “the evidence is such that a reasonable jury
could return a verdict for the nonmoving partyAnderson v. Liberty Lobby, In&77 U.S. 242,
248 (1986). The party seeking summary judgment has the burden of establishinge¢hatrtbe
genuire dispute as to any material fackee Celotex Corp. v. Catreff77 U.S. 317, 323 (1986).

To survive summary judgment, tlopposingparty must go beyond the pleadings and
designate specific facts showing the existence of a genuine issue forAnderson477 U.S. at
256;Hemsworth476 F.3cat490. Evidence submitted in opposition to summary judgment must
be admissible at trial under the Federal Rules of Evidence, although attestednigssuch as
that found in depositions or affidavits will also be consideréttmsworth476 F.3d at 49(5cott
v. Edinburg 346 F.3d 752, 759-60 & n.7 (7th Cir. 2003).
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The Court’s role in deciding a motion for summary judgnienhot to evaluate the weight
of the evidence, to judghe credibility of witnesgs,or to determine the trutbf the matter, but
insteadto determine whethehere isa genine issue of triable fact Nat’'l Athletic Sportswear,

Inc. v. Westfield Ins. C0528 F.3d 508, 512 (7th Cir. 2008). The Court considers the facts in a
light maost favorable to the nemoving party Zuppardi v. WalMart Stores, Inc.770 F.3d 644,

649 (7th Cir. 2014). Summary judgment is appropriate if, on the evidence provided, no
reasonable juror could return a verdict in favor of the-mawant. Celotex Corp 477 U.S. at
322;Gordon v. FedEx Freight, Inc674 F.3d 769, 772—13th Cir. 2012).

V. Analysis

Section 1983 creates a cause of action based on personal liability and predicated on fault
therefore,to be liable undeBection1983, an individual must have caused or participatea i
constitutional deprivation.Kuhn v. Goodlow678 F.3d 552, 556 (7th Cir. 2012). There is no
respondeat superidrability undersection1983. SeeKinslow v. Pullara538 F.3d 687, 692 (7th
Cir. 2008). Supervisors can only be held responsible for the constitutional violations of their
subordinates if the violation occurred at the supervisor’s direction or with his &ntwetedge
and consent.See Hildebrandt v. Ill. Dep’t of Nat. Re847 F.3d 1014, 1039 (7th Cir. 2003).

A “municipality can be liable und&r1983 only where its policies are theoving force
[behind] the constitutionaviolation.” City of Canton v. Harris489 U.S. 378, 389 (1989)
(quating Monellv. Dep’'t ofSoc. Servs. dTity of N.Y, 436 U.S.658, 694 (1979) To proceed
against a municipality or other local government units, a plaintiff must identify $apporting an
inference that a custom, policy, or practice caused the constitutional \nol&ee, e.g., Wragg
Vill. of Thornton 604 F.3d 464, 467 (7th Cir. 201@helan v. Cook fty., 463 F.3d 773, 789 (7th
Cir. 2006);Gable v. City of Chj.296 F.3d 531, 537 (7th Cir. 2002).
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“The Supreme Court has recognized that inmates have protected First Amendment
interests in both sending and receiving maiRowe v. Shakd 96 F.3d 778, 782 (7th Cir. 1999)
(citing Thornburgh v. Abbott490 U.S. 401 (1989)Turner v. Safley482 U.S. 78(1987).
Institutional regulations goractices that affect an inmate’s legail potentially interfere with an
inmates right of access to the courtfowe 196 F.3d at 78&iting Lewis v. Case\p18 U.S. 343
(1996). Institutional regulations o practices affecting an inmase"receipt of nodegal mail
also implicate FisAmendment rights and must beasonably related to legitimate penological
interests” Rowe 196 F.3d at 782 (quotinbhornburgh 490 U.S. at 409). On the other hand,
jail security “is a sufficiently important governmental interest to justify linotai ona[n]
[inmate’s] first amendment rights.” Gaines v. Lane790 F.2d 1299, 1304 (7th CitL986)
Accordingly, jail officials may inspect incoming or outgoing Aegal mail for contraband.See
Rowe 196 F.3d at 782.

Defendants move for summary judgment on four grounds. First, Defendants maintain
that the inconveniences identified by Plaintiff are insufficient to triggenatitotional violation.
Second, Defendants argue that, even if the Court were to find a constitutionawjdahmary
judgment is appropriate because no evidence has been preteentedte a triable issue as to
whetherthey themselveswvere personally involved in any constitutional deprivation. Third,
Defendantsgue that, even if the Court weefind a constitutional violation, they are entitled to
qgualified immunity. Fourth, Defendants contend that there is no evidence thatcal péfiicy,
custom,or practice caused a constitutional violatiand therefore Plaintiff’81onell claims fail

A. Plaintiff's Non-legal Mail

With respect to noegal mail, the right most commonly at issue is the First Amendment
right to send and receive mail in gener&eeRowe 196 F.3d at 782.In this casePlaintiff has
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identified eightoccasions on whitjail officials allegedlyinterfered withhis nonlegal mail. See
Defs! LR 56.1(a)(3)Stmt 19 3244. None of the incidentsndividually or in combinationrise
to the level of &irst Amendmenviolation.

With respect tdhe letters that Plaintiff sent to his-auife and fiancée, there is no evidence
in the record that Defendamigere responsible for switching the two letters, nor is there any
evidence that the incident was caused by a pattern, practice, cust@ulicy at the jail. If
anything, the facts indicate thhie letters could have been switched by a correctional officer on
Plaintiff's tier or mailroom staff and that Defendants did not become aware wfcident until
after ithadoccurred. Defs! LR 56.1(af3) Stmt [ 25, 33, 37, 554. That is insufficient to
confer liability on Defendantainder Section 1983. See Hildebrandt347 F.3dat 1039
(explaining that gpervisors can be held responsible faynstitutional violatios of their
subordinates only if violation occurred at supervisor’s direction or with his or her knovdadge
consent, Monell, 436 U.S. at 694 (holding that to establish liability against a unit of local
government, a plaintiff must identify facts supporting an inference that ancugblicy, or
practice caused a constitutional violation). In any event, “an isolateteicdf mail tampering
is usually insufficient to establish a constitutional violatiorDavis v. Goord320 F.3d 346, 351
(2d Cir. 2003)see Tucker v. WalNo. CA O7-406-MIL, 2010 WL 322155, at *4 (D.R.l. Jan. 27,
2010) (finding no constitutional violation where prison personnel allegedly switdied t
envelopes of four of inmate’s outgoing letters to family and friends, thusngapfaintiff's
personal mail to be séto unintended recipients.) Rather, the inmate must show that jail officials

“regularly and unjustifiably interfered” with his mailSee Davis320 F.3d at 351. No such
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showing is made hefe.

Turning to thaundeliveredpackagefrom his family andriends thefailure by jail officials
to deliver pictures, obituary clippings, puzzle books, magazines, and paperconstitute
deprivationsof Plaintiff's personal property, but does not impinge upohis First Amendment
rights SeeCollins v. City ofHarker Heights 503 U.S. 115, 127 n.10 (199@eprivation of
personal property caused by the negligent, unauthorized conduct of state or locahgovactor
does not give rise to a constitutional violatiodydson v. Palmer468 U.S. 517, 5334 (19&!)
(deprivation of personal property caused by the intentional, unauthorized conduct ef ar stat
local government actor does not raise a Section 1983 claim, so long as therstates an
adequate pogteprivation remedy)Gable v City of Chi, 296 F.3d 531, 5391 (7%h Cir.
2002)same) see also Tucker Williams 682 F.3d 654, 6617¢h Cir. 2012)(under lllinois law,
the state law remedy for an intentional, unauthorized deprivation of propergoimraon law
claim for conversion or replevini\s such, Daniel's claims of undelivered packafyesy family
and friends are not actionable under Section 1983.

These claims fail for the separate and independent reasonarhayt supported by
admissible evidence Plaintiff relies ®lely upon hearsay statements from his family and friend to
show that they in fact sent him the packages at isSeeDef.’s LR 56.1(33) Stmt. 11 38, 39,
43. But aparty opposing summary judgmerannot create a disputed issue of fact by relying on
inadmissible hearsaySeeMMG Fin. Corp. v. Midwest Amusements Park, |L.6G0 F.3d 651,

656 (th Cir. 2011) (“A party may not rely on inadmissible hearsay to avoid summary judgme

4 Plaintiff also contends that Defendants failed to investigate theeimconce they found out about

it, but this is based entirely upon conjecture, alahBff cites to no evidence to support iCont’l Cas.
Co. v. Nw. Nat'l Ins. C.427 F.3d 1038, 1041 (7th Cir. 2005) (explaining that “mere speculation or
conjecture will not defeat” a motion for summary judgment).
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Eisenstadt113 F.3d a742 ([H]earsay is inadmissible in summadgment proceedings to the
same extent that it is inadmissible in a trial."Thus, even if Plaintiff'sfailure to receive the
packagesvere toimplicate his First Amendmentights, there is no admissible evidence in the
recordthatthe packages were aeily sent to him.

This leavesthree remaining nefegal mail incidents on which Plaintiff grounds his claims:
(1) two occasionsn February 2012 wén Plaintiff’s outgoing mail bearing improper postaggs
destroyed oreturned to him in an untimely maer, and(2) one occasion in January 2014 when
Plaintiff received a Christmas card thidgys after the date it was pesarked. Thesencidents
however, are not sufficiently serious to raise constitutional concernSee Schroeder v.
Drankiewicz No. 12-2305, 2013 WL 122275@t *3 (7th Cir. Mar. 26, 2013) (concluding that
two-month delay in sending priger’s letter did not violate First Amendmg&nZimmerman V.
Tribble, 226 F.3d 568, 5773 (7th Cir. 2000) (concluding that delay in delivering mailooe
occasiondid not violate First AmendmeptRowe 196 F.3dat 782 (concluding thatrélatively
shortterm and sporadiadelays irreceiving more than eighteen piecesnaiil did not violate First
Amendment)seealsoAhlers v. Rabinowitz684 F.3d 5364-65 (2d Cir. 2012) (concluding that
eleven instances of delayed or withheld mail over four monthsal violate First Amendmejt
DeLeon v. Dog361 F.3d 93, 94 (2d Cir. 2004) (concluding gason’s loss of letter containing
birthday card did not wlateFirst Amendment). In additiorRlaintiff again hadailed to identify
any evidence showing that Defendants caused the conduct of which Plaintiff ic@mpla

Consequently, summary judgmeigt grantedin Defendants favor with respect to
Plaintiff snondegal mail claims.

B. Plaintiff's Legal Mail

In contrast to notegal mail, pison regulations opractices that affect an inmate’s legal
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mail can raiseseriousconstitutional concerns because of the potential for interference with a
inmates right of access to the courtRowe 196 F.3d at 782 (citingewis 518 U.S. at 343).
Here,Plaintiff contends his legal mail was opened outside of his present on threms caml
delayed on two othersSeeDefs! LR 56.1(a)(3)Stmt {1 45-50.

Openng an inmate’s legal mail outside of his or her presence could violate the inmate’s
First Amendment rights.Kaufman v. McCaughtry419 F.3d 678, 686 (7th Cir. 2005)To
determine if a First Amendment violation has occurred, the Court must first detevimether the
mail qualified as legal mail when it was openettl. The inmate then must show that the prison
had a pattern or practice that actively hindered the inmate’s efforts tceparggal claim or
defense-an isolated incident will not suffice GuajardoPalma v. Martinson622 F.3d 801, 805
(7th Cir. 2010). The Court must also consider whetie interception of an inmagetonfidential
communication with his attorney was harmledd.

To be considered legal mad,letter must benarkedwith bothan attorneys nameanda
warning that the letter is legal mailSee Kaufmam19 F.3d at 6886 (citingWolff v. McDonnel|l
418 U.S. 539, 577 (1974))However, a letter marked to indicate that ifrmm an attorneys
office, but which does not indicate that it is legal mail is not afforded groteander the First
Amendment.” EngramBey v. Catt No. 14cv-00904JPG, 2014 WL 4471626, at *4 (S.D. lll.
Sept. 11, 2014) (citingvolff, 418 U.S. at 57 Kaufman 419 F.3d at 685-65.

Here,Plaintiff providesthreeexamples of envelopes containing legal niadit heclaims
were opened outside of his presencgeePl.’s Exs,, Exs.K, L & M, Envelopes. Although he
enveloes beaan attorney’'s namdowever, nowhere do they contairarkings identifying their
contents adegal mail Furthermore, rather than providing a copy of their contdPitmntiff
merely states that one of the letters was from his criminal defense attsgeelyl.'s LR
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56.1(b)(3)(B) Stmt] 45 andPl.’s Ex. K, and thaanothemwas fromalaw firm representing him in

a civil action Pl.’s LR 56.1(b)(3)(B) Stmt. 1 46, 47 aRt’s Ex. L. But the fact that the letters
were from his attorneys does noy itself entitle them to First Amendment protectiorsee
Kaufman 419 F.3d at 686affirming district courts grant of summary judgment to defendants
whereplaintiff failed to produce evidence showing that mail from attorneys, opened outside of his
presencequalified as legainail); Engram 2014 WL 4471626t *4 (concluding that, eveniihail
opened outside of prisonsrpresence was legal mail, because it was not marked “legalitail”
was not subject to First Amendment protectioMhe third letter was from th#linois States
Attorney,seePl.’s Ex. M, andPlaintiff offers to evidence to support his contention that its contents
were privileged.

Additionally, to the extent that these envelopes were opened outside of Plaintiff's
presence, there is no evidence that such actions hindered his efforts to pugaleckaita or
defense See Eason v. McKeBlo. 93 C 3130, 1995 WL 461755, at *1 (N.D. Ill. Aug. 1, 1995)
(explaining that, to establish a constitutional violation, a “plaintiff must allege antionial delay
of or interference with legal madlind prejudce to the claim which is the subject of the mail”)
(emphasis added). Nor can Plaintiff point to any evidence that they weref @agattern or
practiceby the jail In fact, the three envelopes on which Plaintiff relies span a-jle@eperiod
of time—January 13, 201Rl.’s Ex. K; March24, 2014 PI.’sEx. L; and February 19, 201Bl.’s
Ex. M—and appear to basolated incidents. Therefore,summary judgments grantedin

Defendantsfavor with respect to Plaintif§ claims conerning hislegal mail®

° Because Plaintiff identified no evidence showing that Defendants vidietednstitutional rights,
the Court need not address Defendants’ argument that they are eatifleadified immunity.
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V. State Law Claim

Plaintiff slast claim allegedeprivation of propertynder state law However, the Court
has resolved all of Plaintiff's federal claims, dmids well-established in this circuit that the usual
practice is to dismswithout prejudice state supplemental claims whenever all federal claims have
been dismissed prior to ttia Groce v. Eli Lilly & Co, 193 F.3d 496, 501 (7th Cir. 1999).
Accordingly, Plaintiff’s state law claims dismissed without prejudicePlaintiff may pursue this
claim before the appropriate state tribunal.

Conclusion

For the foregoing reasorBefendants’ motion for summary judgméh?1] is granted and
judgment is entered in favor of DefendantBlainiff’ s statdaw claim isdismissed witbut
prejudice. This case is terminated.

If Plaintiff wishes to appeal this dismissal, he may file a notice of appeal in this Court
within thirty days of the entry of judgment. Fed. R. App. P. 4(a)(1)(A). The Court advise
Plaintiff that, if he chooses to appeal, he will be responsible for paying theGRE}ipellate filing
fee irrespective of the outcome of the appegkans v. Ill. Dep’tof Corr., 150 F.3d 810, 812 (7th
Cir. 1998). Furthermore, if the appeal is found to bemenitorious Plaintiff may accumulate a
strike under 28 U.S.G& 1915(Q).

SO ORDERED ENTER: 9/14/15

JOHN Z. LEE
U.S.District Judge
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