Saunders v. Chicago et al Doc. 530

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL SAUNDERS, )
) Case No. 12-cv-9158
Plaintiff, )
) Judge Robert M. Dow, Jr.
V. ) Magistrate Judge Sheila Finnegan
)
CITY OF CHICAGO,et al., )
)
Defendants. )
VINCENT THAMES, )
) Case No. 12-cv-9170
Plaintiff, )
) Judge Robert M. Dow, Jr.
V. ) Magistrate Judge Sheila Finnegan
)
CITY OF CHICAGO,et al., )
)
Defendants. )
HAROLD RICHARDSON, )
) Case No. 12-cv-9184
Plaintiff, )
) Judge Robert M. Dow, Jr.
V. ) Magistrate Judge Sheila Finnegan
)
CITY OF CHICAGO,et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiffs MicHae&aunders, Vincent Thames, and Harold
Richardson (collectively, “Plaintiffs”) comb&u renewed motion to ueal and joint objections
to Magistrate Judge Finnegan’s November 2816, order, which denied Plaintiffs’ motion to

unseal the 302 report of Special Agent #sffiMoore’s March 14, 2012 interview with
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Defendant Terence Johnson. Plaintiffs’ combinedions were filed unde¥ach their individual
cases, se8aunders, Case No. 12-cv-9158, Docket Entry [410; 4IHjames, Case No. 12-cv-
9170, Docket Entry [306; 308Richardson, Case No. 12-cv-9184, Docket Entry [328; 329],
although these cases have been consolidatguifpposes of discovery drother common issues,
see Richardson, Case No. 12-cv-9184, Docket Entry [42].For the reasons stated below,
Plaintiffs’ joint objections,Saunders, Case No. 12-cv-9158, Docket Entry [410; 4IHjames,
Case No. 12-cv-9170, Docket Entry [306; 308hardson, Case No. 12-cv-9184, Docket Entry
[328; 329], are overruled, but their renewed wmotio unseal is granted. In addition, as a
housekeeping matter, Plaintiff Richardson’s mwotifor clarification, Case No. 12-cv-9184,
Docket Entry [336], is stricken as moot inew of the sealed and unsealed versions of the
operative complaint [339; 340] thiaave been filed on the docket.
l. Background

Plaintiffs Michael Saunders, Vincent Thamard Harold Richardsoallege that certain
Defendants fabricated evidence used to settwie wrongful convictions for the 1994 rape and
murder of Nina Glover in Chicago, lllinois.One such Defendant is former Cook County
Assistant State’'s Attbey Terence Johnson, who was narmasda Defendant early on in the
Saunders (Case No. 12-cv-9158, Docket Entry [1]) aftthmes (Case No. 12-cv-9170, Docket
Entry [5]) actions. Richardson did not namérdson in his original compliant, but was granted
leave to file an amended comiplaadding Johnson as a Defendantieathis year. [335; 340.]
Richardson’s request was prompted, in partdbguments produced by the Federal Bureau of

Investigation in 2016 concerning Johnson—namely, Special Agent Jeffrey Moore’s March 14,

! For simplicity, the Court cites exclusively toe motions and briefs filed on the dockeRishardson,
Case No. 12-cv-9184, except where otherwise noted.
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2012 interview with Johnson as memorializedair802 report (“*Johnson 302”). The present
motions concern the unsealing ohtieport and other sealedtiidjs that discuss this report.
As this Court previouslyx@lained, Plaintiffs contend & the Johnson 302 shows that
[Defendant] Johnson * * * made damniagimissions about the investigation of
the Glover rape and homicide and the manner in which the Officer Defendants
worked alongside ASAs Johnson and [another ASA] to procure the confessions
that were ultimately the basis for Riaffs’ wrongful convictions. Johnson’s
admissions allegedly provided evidenceatthhhe ASAs worked alongside the
Officer Defendants, during the interrogatiarsd thereafter (for instance, during a

suppression hearing), to fataie and coerce Plaintiffs’ confession and ensure that
they would hold up in court.

[335, at 6-7.] Defendants respaiét “nothing in Johnson’s reggeroves the confessions were
‘false’ and the word ‘coerced’ is hon the statement.” [341, at 5.]

The FBI produced the Johnson 302 pursuanan Amended Privacy Act Protection
Order [218], which provides thalocuments produced by the FBh&l be used solely for the
purposes of litigating or resohg this action and for no other purpose whatsoever and shall not
be disclosed, disseminated, or transmitted to any person, entity, or organization except in
accordance with the terms tfis Protective Order.”ld. § 5. Consistent ith that order (sedl.

1 6), Plaintiffs moved to unseal the Johnson @@ certain redactions Neither the FBI nor
Defendant City of Chicago opposehis request, but severather Defendants did and filed
briefs in opposition. [222; 22%aunders, Case No. 12-cv-9158, Docket Entry 318.]

On November 29, 2016, MagisieaJudge Finnegan denied Plaintiffs’ motion, concluding
that Defendants rebutted any presumptiorfamor of public access to these documents by
showing “good cause” and a sufficient “competinggiast.” [325.] Magitrate Judge Finnegan
explained this showing was made because of fifle of excessive (and potentially distorted)
media coverage of inadmissible information tbatild potentially tainthe[se] proceedings and

deprive [Defendantgdf a fair trial.” 1d. at 8—13. Magistrate Judfénnegan also cautioned that



the balancing between any presumption of puaticessibility to the report and the competing

interests could be altered basedmotions that were currently qpding before this district court:
To the extent any of the interviewpats produced by the FBI affect such a
judicial decision later in the litigatiore.f., a ruling on Richardson’s pending
motion for leave to amend his complaint or on any other substantive, non-
discovery issue in the case), the rightt public access mighthen arise.
Moreover, if Judge Dow rules that infoation in the Johnson interview report is
admissible, the risk of jury or trial ita resulting from its unsealing would be
reduced. And since Judge Dow will be making these substantive and evidentiary

determinations, the issues of whetted when the Johnson interview report
should be unsealed in whole or inrfpare best lefto his discretion.

Id. at 13. Plaintiffs’ filed atimely objection to Magistratdudge Finnegan’s November 29
ruling. SeeSaunders, Case No. 12-cv-9158, Docket Entry [410; 4Ijames, Case No. 12-cv-
9170, Docket Entry [306; 308Richardson, Case No. 12-cv-9184, Rket Entry [328; 329].

There have been two other developments sitiamtiffs filed their objections. First, as
noted, the Court granted Richaon’s request to amend his complaint naming Johnson as a
Defendant on January 4, 2017. [See 335.] Secondrydrial in a reléed state court case
involving Terrill Swift—one of tke teenagers who was allegediyongfully convicted along
with Plaintiffs—had been set teegin not long after Magistraeidge Finnegan’s ruling, but the
parties settled on the first day of trial. Sé®mmes, Case No. 12-cv-9170, Docket Entry [381].
No trial dates have been set in the federal actions.

. Legal Standard

Federal Rule of Civil Procedure (“Rule”) 72(permits parties to object to a magistrate
judge’s resolution of non-dispositive motionsaeiuding discovery motions, see 28 U.S.C.
8 636(b)(1)(A)—within foureen days of being served with the order. Baakoski v. Board of
Educ. of Cary Consol. School Dist., 141 F.R.D. 88, 90 (N.D. Ill. 1992) (“Courts have
consistently found routine discovery motionsht® ‘nondispositive’ within the meaning of Rule

72(a).”). This Court “must consider timely objects and modify or set aside any part of the
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order that is clearly erroneousisrcontrary to law.”Fed. R. Civ. P. 72(a).An order is “clearly
erroneous” only when “the district court is left with the diédinand firm conviction that a
mistake has been madeWeeks v. Samsung Heavy Indus. Co., Ltd., 126 F.3d 926, 943 (7th Cir.
1997). If “there are two permissible viewse tteviewing court should not overturn the decision
solely because it would hawhosen the other view.Ball v. Kotter, 2009 WL 3824709, at *3
(N.D. lll. Nov. 12, 2009) (internal quotation marks and citation omitted).

1. Analysis

“Documents that affect the disposition fefderal litigation are presumptively open to
public view, even if the litigants strongly prefsecrecy, unless a statute, rule, or privilege
justifies confidentiality.” In re Specht, 622 F.3d 697, 701 (7th Cir. 2010). While “judges need
not release every document that has ‘crepttimorecord,” “the presumption of public access”
applies to those “materials thatfect judicial decisions.” City of Greenville, 1ll. v. Syngenta
Crop Prot., LLC, 764 F.3d 695, 697 (7th Cir. 2014) (citatiomitted). Said differently, “[p]Jublic
access depends on whether a document ‘influencf[ed] or underpin[ned] the judicial decision.”
Id. (citation omitted). “Any step that withdraws alement of the judicial process from public
view makes the ensuing decision look more lika, fivhich requires compelling justification.”
Union Qil Co. of Cal. v. Leavell, 220 F.3d 562, 568 (7th Cir. 2000).

Plaintiffs identify three purported errors Magistrate Judge Finnegan’s November 29
opinion. [329, at 8-11.] None rdges setting aside that de@si pursuant to Rule 72. First,
Plaintiffs argue that Magistrate Judge Finmegared by “suggest[ing] without deciding that the
presumption of public access to litigation nmt apply” because the Johnson 302 had only been
considered by her in the contef the parties’ discovery siputes over this documentd. at 8.

As Plaintiffs acknowledge, Magistrate Judge Finnegan did not actually decide if the presumption



applied, and the Court sees no matd reconsider issues tangehttaher actual decision. That
said, Plaintiffs’ contention that a documentdilen the docket is presumptively public “once a
court considers” it sweeps too broadly. [3298-a®.] “[T]he public doesiot acquire a right to
access discovery material just because a judge might review it in camera in the course of
discovery proceedings.”Bond v. Utreras, 585 F.3d 1061, 1075 n.8 (7th Cir. 2009). As this
Court has held, documents produced in discovleay “do not bear on the merits of a case—
whether the reason is that tlo#ficers were not involved in the case, the complaints were
unfounded, or any other reason” aret within this presumption.[62, at 2.] A party cannot
game this standard by requestititat a court consider somepast of a sealed, irrelevant
document (such as by filing motion to unseal guesting limited discovery), have that request
denied, and then file a successive motion denmgnttiat the court unseal this document because
the court has now “considered” iApplication of the public a@ss presumption “turns on what
the judge did, not whathe parties filed,”Greenville, 764 F.3d at 697, which “must be
determined on a case-by-case (and evenrdeat-by-document) basis” [62, at 2].

Second, Plaintiffs argue that Magistraledge Finnegan “incorrectly stated” that
“Plaintiffs tacitly concede such good cause heteen they resist unsealing the reports of their

own FBI interviews” based onheir prior submissins. [329, at 10 (quoting 325, at 9).]
Plaintiffs maintain that they “never objectidunsealing their 302 repsftand would not do so

now if asked.ld. Magistrate Judge Finnegan did not daywever, that Plaintiffs’ objected to a
request to unseal. She explairikdt Plaintiffs “resisted” disckure of these reports by arguing
in July 2016 that they were “presumptively private,” whichiiiffs asserted in response to

Defendant Johnson’s argument that Plaintiffs were improperly cherry-picking which FBI-

produced documents should be unseal€aunders, Case No. 12-cv-9158, Docket Entry [320;



336]. Plaintiffs do not explain how they weret-reat a minimum—resisting disclosure of their
own FBI interviews when they argued thaiedk documents were presumptively private.
Regardless of whether that is still true, Plaistiail to show that this conclusion was clearly
erroneous at the time of Magiste Judge Finnegan’s decision.

Third, Plaintiffs argue that Magistrate Judgmnegan erred when she determined that
potentially distorted media coverage could affect the parties’ rights to a fair trial. [329, at 10.]
At the time of her ruling, the Swtifrial in state court was faspproaching. She also identified a
recently published newspaper article that misstdtindamental aspects of the Johnson 302 and
her prior ruling. Id. at 11. Based on these consideratiand the relevant factors, Magistrate
Judge Finnegan concluded that unsealing ofrépert “would unacceptaplrisk taint of these
proceedings” before this Court had an opportunity to weigh in on this isduat 12. Plaintiffs
fail to show that this balancing was clearly erroneous. Indeed, they merely assert that “there is
no reason to believe that disclosure ¢ lohnson 302 would prevent a fair trialld. at 10.
Clear error requires a “definite and firmorwiction that a mistake has been madiigeks, 126
F.3d at 943, not unsupported assertions that pe@ssrage to date “hasot infringed anyone’s
right to a fair trial” [329, atl1l]. Magistrate Judge Finnegan had legitimate concerns that the
short gap between release of the Johnson 303uandelection in th impending Swift trial—
compounded by the readily available inaccuratédimneoverage—posed a sufficiently high risk
of impacting the parties’ fair trial rights. Slaéso expressly left open the possibility that the
Johnson 302 might require unsealing at a later datedban the resolution of issues before this
district court. That was not clear error. rRbese reasons and those stated on the record on

February 28, 2017, and April 27, 2017, the Cauomicludes that Magisite Judge Finnegan’s



November 29, 2016 order was not clearly erronewusontrary to law and overrules Plaintiffs’
objections.

Separate from Plaintiffs’ objdons, Plaintiffs also renewheir motion to unseal. While
the parties’ arguments are similar to thosade to Magistrate Judge Finnegan, important
circumstances have changed since November 2Biléanuary 2017, the Court allowed Plaintiff
Richardson to amend his complaint on the das$ithe Johnson 302. [335, at 8-13 (discussing
the “Moore Report”).] In opposing this amendmddefendants argued thRtchardson’s claims
were time-barred because he should have knowlolmhison’s involvement “prior to receipt of
the Moore Report.”ld. at 9, 12. Although that argument did poévail in the context of a Rule
15 motion to amendid. at 10-12, the Court anticipatesathDefendants will pursue this
argument again at summary judgment whenstlamdard will not be whether Richardson pled
himself out of court through his complaint. Indé&@n, this Court previously recognized that the
Johnson 302 “will be subje¢cdb motions in limine” (d. at 13), and both parties debate the
Johnson 302’s ultimate admissibility at trial thghout their briefing on the instant motion [see
341, at 6; 344, at 1-2; 353-1, at 5]. Furthermdobnson is now a Defendant in all three actions
and Defendants do not dispute that his 302 relapearsly to Plaintiffs’ interrogations. [320, at
11-37.] In other words, there is every reason to think that the Johnson 302 will affect or
underpin several of Court’s upcoming meritedavidentiary rulings—even assuming that its
influence on motion to amend was not suffiti by itself to trigger the public access
presumption.

Therefore, the questions become whether there remains sufficient good cause for the
Johnson 302 to remain under seal and, if noenthese documents should be unsealed. There

is undoubtedly a significant public intera@stexposing police misconduct. Sesy., Hutchins v.



Clarke, 661 F.3d 947, 955 (7th Cir. 2011) (discussing Wisconsin |aane v. Salgado, 2014
WL 889306, at *2 (N.D. Ill. Mar5, 2014) (collecting cased}vans v. City of Chi., 231 F.R.D.
302, 317 (N.D. Ill. 2005). Thosmncerns can be overriddancertain circumstance&EA Grp.

AG v. Flex-N-Gate Corp., 740 F.3d 411, 420 (7th Cir. 2014), and the only reason Defendants
present for doing so here is the “risk of unfamd inaccurate media attention.” [341, at 4-7;
353-1, at 3-5.] But that “risk” is undoubtedly presehenever documents are unsealed. If the
possibility that a newspaper might get sormeghwrong was sufficient to satisfy “good cause,”
the presumption of public access would be rebuiteevery case. The relevant issue is not
whether there is some nebulous rigknaccurate media attention, but hgreat the risk is that
such attention will taint the jury pool. Now ttitae Swift trial is nodnger imminent and no trial
date has been set in these fatieases, the Court believes thalance has tipped in favor of
disclosure. To the extent that any future media coverage of the Johnson 302 is “inaccurate and
unfair,” Defendants will have ample opportunity dspel those allegedhistakes or provide
additional context between nowd a possible trial. In consg if this Court waited until
resolution of summary judgmewr the deciding motions limine, the strong presumption in
favor of public access woulchdisputably come into play and the risk of taint would be
significantly greater just befort&wial. Releasing the Johms 302 now satisfies the public’s
interest in these documents while mitigating tis& that inaccurate mealiattention will taint a
jury pool. Accordingly, the Court grants Ritff's request to unseal the Johnson 302 (with
appropriate redactions for personal identifyinfprmation) as well as those filings submitted
underseal solely becauseydiscuss the Johnson 302.

V. Conclusion

For the foregoing reasons, Plaintiffs’ joiobjections to Magistta Judge Finnegan’s

order denying unsealing of the Johnson 3®&nders, Case No. 12-cv-9158ocket Entry [410;
9



412]; Thames, Case No. 12-cv-9170, Docket Entry [306; 30Ri¢chardson, Case No. 12-cv-
9184, Docket Entry [328; 329], are overruled, baithenewed motion to unseal is granted and
the 302 report is unsealed. In addition, as a ékaeping matter, Plaintiff Richardson’s motion
for clarification, Case No. 12-cv-9184, Docket Enf836], is stricken asnoot in view of the
sealed and unsealed versiongh# operative complaint [339; 34@jat have been filed on the

docket.

Dated: July 19,2017 'z;és e : ;/

RoberM. Dow, Jr. &~
UnitedState<District Judge
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