Thames v. City Of Chicago et al Doc. 84

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL SAUNDERS,

o —

Plaintiff,
V. CasdNo.: 12-cv-09158
CITY OF CHICAGO, ET AL., Judge Robert M. Dow, Jr.

Defendants.

A P SR

VINCENT THAMES,
Plaintiff,
V. CasdNo.: 12-cv-09170

CITY OF CHICAGO, ET AL.,

Defendants.

N~ — — N N

HAROLD RICHARDSON,
Plaintiff,
V. Caséo.: 12-cv-09184

CITY OF CHICAGO, ET AL.,

Defendants.

N~ — — e N N

)

MEMORANDUM OPINION AND ORDER

On November 15, 2012, Plaintiff Michael Balers (“Saunders™jled an eleven-count
complaint [1] against the City of Chicago (“the City”); Chicago Police Detectives Kenneth
Boudreau, James Cassidy, Thomas Coughlin, William Foley, Pat McCafferty, Richard Paladino,

and Frank Valadez, Chicago Police Sergdanffudier, and Chicago Police Youth Officer
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Charles Bowen (“Youth Officer Bowen”) (celttively, “DefendantOfficers”); Cook County
Assistant State’s Attorneys Fabio Valentini (“ASA Valentini”) and Terence Johnson (*ASA
Johnson”) (together, “ASA Defendants”); Coolouity, lllinois (“Cook County”); and as-yet
Unknown Current or Former City of Chicagonployees. On March 1, 2013, ASA Valentini
moved to dismiss [51] the complaint in itgiegty. On March 12, 2013efendant Officers and
the City (together, “the City Defendants”) jdyn moved to dismiss [60] the complaint in its
entirety. On April 1, 2013, ASA Johnson moveddismiss [71] the compiat in its entirety.
Although Cook County filed a motion to dismigt9], the motion was withdrawn as moot when
the Court ordered [69] that Codkounty remain in the case sigleas a necessary party with
respect to its obligation as an indemnitor. o reasons set forth below, the Court grants in
part Defendants’ motions to dismiss [51, 60, and 71] Saunders’ Complaint.

On November 15, 2012, Plaintiff VinderThames (“Thames”) filed a ten-count
complaint [1] against the City, Defendant ©#rs (except Youth Officer Bowen), and as-yet
Unknown City of Chicago Employees. OnWmber 20, 2012, Thames filed a first amended
complaint [5], adding Cook County and ASFhnson as defendants. On March 12, 2013,
Defendant Officers and the City jointly moved to dismiss [35] the first amended complaint in its
entirety. On April 1, 2013, ASA Johnson moveddtemiss [43] the firsamended complaint in
its entirety. Although Cook Counfiled a motion to dismiss [28the motion was withdrawn as
moot when the Court ordered [41] that Cook Cguetmain in the cassolely as a necessary
party with respect to its obligation as an indéom For the reasons set forth below, the Court
grants in part Defendants’ motionsdismiss [35 and 43] Thames’ Complaint.

On November 15, 2012, Plaintiff Harold Raéskson filed an elevecount complaint [1]

against the City, Defendant Officers (excepouth Officer Bowen), and as-yet Unknown



Current or Former City of Chicago Employe@&n March 12, 2013, Defendant Officers and the
City jointly moved to dismiss [44] the complaintiis entirety. For theeasons set forth below,
the Court grants in part Defendants’ neotito dismiss [44] Rhardson’s Complaint.

l. Background*

On November 7, 1994, Nina Glover was foundusgled to death in a dumpster at 1400
West Garfield Boulevard, Ctago, lllinois. Defendant Gaidy and other members of the
Chicago Police Department assign® investigate the murder arrived at the crime scene and
spoke with four individuals: the garbagedk driver who found the body, an employee of the
store at which the dumpster was locatedyeighborhood resident, and a man named Johnny
Douglas, who had no discernible reason for beingeth&he complaints allege that on March 7,
1995, with their investigation at standstill, Defendant Officeesrested then-eighteen-year-old
Jerry Fincher and interrogated him about the mufdr two days. By threatening Fincher with
violence and feeding him details of the crinbifendant Officers unlefully coerced Fincher
into giving a false statement to Assistant &&atAttorney Terrence dmson, which implicated
Plaintiffs Saunders, Richardson, and Thames.

On March 9, 1995, Defendant Officers aregktinterrogated, and improperly coerced —
by threatening him with life imprisonment if Hailed to confess — then-eighteen-year-old
Thames into giving a false confession in a rded statement. ASA Johnson participated in
Thames’ interrogation, coordinatedtvDefendant Officers to ensutlat those involved in the
interrogation of Thames were apprised of theideséemming from the interrogation of Fincher,

and drafted Thames’ confession statemenfihat same day, Defendafifficers separately

! For purposes of Defendants’ motions to dismiss, the Court assumes as true all well-pleaded allegations
set forth in the complaint. See.g, Killingsworth v. HSBC Bank Nevada, N.A07 F.3d 614, 618 (7th
Cir. 2007).



arrested and interrogated then-sixteen-year-attid&dson, as well as aypnamed Terrill Swift.

After hours of improper coercion and false prasi®f leniency, Defendant Officers secured a
false confession from Richardson, which impkzhSaunders and Thames. Defendant Officers
also improperly coerced Swift to confessid falsely implicate Saunders, Thames, and
Richardson. Finally, Defendant f@rs arrested and interrogatén-fifteen-year-old Plaintiff
Saunders. By ripping an earrin@iin his ear and threateningdboot him on the railroad tracks
behind the police station, Defendant Officers secured a false confession from Saunders,
implicating himself and the other boys, thatswaritten entirely by Assistant State’s Attorney
Fabio Valentini.

Although no physical evidence linked the Pldfstito the crimes agnst Nina Glover,
Richardson and Saunders weonvicted after bench trialsah commenced in November 1997
of rape and murder on the basis of their confessi Each was sentenced to 40 years in prison.
Terrill Swift was also convicted a bench trial and was sentence®®oyears. Idight of those
outcomes, Plaintiff Thames pleaded guilty and s@&stenced to 30 years in prison in February
1998. Jerry Fincher’s confessionsvdeemed illegal and excludatia suppression hearing, and
prosecutors dropped the charges against him.

Plaintiffs allege that, toubstantiate their untrue confemss, Defendant Officers falsified
written reports, fabricatedrcumstantial physical evidence¢iuding a shovel and a mop, which
Officers claimed were used by the boys to commit and then clean up the crime), and withheld
exculpatory statements and other evidenceainiffs allege that the Defendant Officers’
misconduct represents a patterrbehavior within the Chicago Police Department that was both

condoned and facilitated by tBepartment’s supervisors.



Pursuant to a motion for post-conviction DNsting jointly filed on February 24, 2011
by Plaintiffs Richardson and Saumsleas well as Terrill Swift, Cellmark Laboratories in Dallas,
Texas determined that only one person BRA inside the victim. On May 13, 2011, the
lllinois State Police, using the Combined BNndex System (CODISYatabase, linked the
DNA to convicted felon Johnny Douglas — whomf@&welant Officers had met, but failed to
subsequently investigate, at the crinneree on November 7, 1994. On November 16, 2011, the
Circuit Court of Cook County gnted Plaintiffs’ joint petition to vacate their convictions, and
the State of lllinois granted ddicates of innocence to Pldifis on September 14, 2012, after
Plaintiffs spent more than sixteen years in prison.

On November 15 2012, Plaintiffs Saundei$iames, and Richdson each filed a
complaint in this case [1]. On November 20120Thames filed a first amended complaint [5].
Each complaint is eleven cosnand names the City, seven Chicago police officers, and as-yet
unknown city of Chicago employees as defenslanBaunders’ complaint also names Youth
Officer Bowen, ASAs Johnson and Valentini, and Cook County as defendants. Thames’
complaint adds ASA Johnson and Cook Couabjy. Count | of the complaints alleges
violations under 42 U.S.C. § 1983 against Defen@dficers and Assistar@tate’s Attorneys for
forced self-incrimination stemming from Plaiifdi coerced false confessions pursuant to the
Fifth and Fourteenth Amendments. Count Il alleges violations Uhd€B3 against Defendant
Officers and Assistant State’s Attorneys for botblating Plaintiffs’ due process right to a fair
trial by coercing their confessions and fabriogtialse reports and other physical evidence, and
their due processghts pursuant t@rady v. Marylandby deliberately withholding material
exculpatory and impeachment evidence. Cadlintlleges violatims under § 1983 against

Defendant Officers and Assistaftate’s Attorneys for failure to intervene to prevent the



violation of Plaintiffs’ constittional rights. Count IV allges violations under § 1983 against
Defendant Officers and Assistant State’s Attorneys for conspiracy to deprive constitutional
rights, including Plaintiffs’ right to due process and a fair kriaCount V alleges violations
under 8§ 1983 against Detective Cassidy and Serdeater for supervisory liability for failure
to adequately train and supervise the ottefendant officers. Count VI allegedMmnell claim
under § 1983 against the City foolicies, practices and/or customs pursuant to which Defendant
Officers acted when, among other things, employmgroper interrogation tactics, filing false
reports, and failing to supervisad discipline subordinates engdga wrongful behavior that
deprived Plaintiffs of constitutional rights. @u VII alleges a state law claim for malicious
prosecution against Defendantfi®ers, because Defendant Offisersubjected Plaintiffs to
judicial proceedings for whicthere was no probable cause, adl we fabricated and withheld
evidence. Count VIII alleges a state law claim fortémtional infliction ofemotional distress
against Defendant Officers and Astaint State’s Attorneys. CoulX alleges a state law claim
for civil conspiracy against Defendant Officers and Assistant State’s Attor@ymt X alleges
a state law claim against the City for respondapesor. Count Xl is an indemnification claim
against the City and Cook County pursuant to 745 ILCS 10/9-102.
. Legal Standard

A motion to dismiss pursuant to Federall®kRwf Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nahe merits of the case. S@éson v. City of Chicag®10 F.2d
1510, 1520 (7th Cir. 1990). To survive a 12(b)(6)tioroto dismiss, the complaint first must
comply with Rule 8(a) by proding “a short and plain statemauitthe claim showing that the
pleader is entitled to relief’ (lBeR.Civ.P. 8(a)(2)), such thatehdefendant is given “fair notice

of the way the * * * claim is ath the grounds upon which it restsBell Atlantic Corp. v.



Twombly 550 U.S. 544, 555 (2007) (quotirgonley v. Gibson355 U.S. 41, 47 (1957)).
Second, the factual allegations in the complaint rhastufficient to raise the possibility of relief
above the “speculative level,” assing that all of the allegations in the complaint are true.
E.E.O.C. v. Concentra Health Servs., |®t96 F.3d 773, 776 (7th Cir. 2007) (quotihgombly
550 U.S. at 555). “[O]nce a claim has beenestadequately, it may be supported by showing
any set of facts consistent with the allegations in the complawambly 550 U.S. at 563. The
Court accepts as true all of the well-pleadadts alleged by the plaintiff and all reasonable
inferences that can be drawn therefrom. Bames v. Briley420 F.3d 673, 677 (7th Cir. 2005).
[I1.  Analysis

Defendants seek dismissal of Plaintiffs’ cdaapts pursuant tdRule 12(b)(6) of the
Federal Rules of Civil Procedure. Regardgunt I, the City, Defendant Officers, and ASA
Defendants, argue (i) th&aintiffs’ Fifth Amendment selfricrimination claims are time-barred
as a matter of law and (ii) that Thames failstate a Fifth Amendment self-incrimination claim,
even if his claim is not time-barred. Regard®gunts II-XI, all Defendants argue that Plaintiffs
fail to state claims for which relief may beagted. The ASA Defendantirgue that absolute
and qualified immunity shields them from liabilias to all claims and that sovereign immunity
provides them additional protection frdPhaintiffs’ state law claims.

A. Statute of Limitationsfor Fifth Amendment Claims

The Seventh Circuit recently has been veryrdledts assessment of limitations periods:
“[O]n the subject of the statute bimitations * * * * [w]hat a canplaint must plead is enough to
show that the claim for relief is plausible. r@plaints need not anticipate defenses and attempt
to defeat them. The period of limitations isafirmative defense * * * * We have held many

times that, because complaints need not anteigafenses, Rule 12(b)(6) is not designed for



motions under Rule 8(c)(1).”Richards v. Mitcheff696 F.3d 635, 637-38 (7th Cir. 2012)
(internal citations omitted); see alsmited States Gypsum Co. v. Indiana Gas @80 F.3d 623
(7th Cir. 2003)United States v. Northern Trust C872 F.3d 886 (7th Cir. 2004fechem, Inc.

v. Bristol—Myers Squibb C872 F.3d 899 (7th Cir. 2004). Mitcheff, the Court concluded by
reminding district judges to “respect the nornattttomplaints need not anticipate or meet
potential affirmative defenses.”

Despite these admonitions, the Seventh Circuit also has consistently reaffirmed that a
plaintiff may plead himself out afourt by alleging facts that asafficient to establish a statute-
of-limitations defense. Se@ancer Found., Inc. v. Cerberus Capital Mgmt.,, 589 F.3d 671,
675 (7th Cir. 2009) (dismissal eppropriate where is “clear from the face of the amended
complaint that it [was] hopelessly time-barred®jdonissamy v. Hewft—Packard Co.547 F.3d
841, 847 (7th Cir. 2008) (stating tH$a&] statute of limitations defese, while not normally part
of a motion under Rule 12(b)(6), is appropriateerenthe allegations of the complaint itself set
forth everything necessary to satisfy the affitivea defense, such as when a complaint plainly
reveals that an action is untimely under the gowgrstatute of limitatior’$ (internal quotations
omitted);U.S. Gypsum C®50 F.3d at 62€'A litigant may plead itself out of court by alleging
(and thus admitting) the ingredients of a defens€&chem, In¢.372 F.3d at 899 (“Only when
the plaintiff pleads itself out ofourt—that is, admits all thingredients of an impenetrable
defense—may a complaint that otherwise statelsim be dismissed under Rule 12(b)(6).”); see
alsoBaldwin v. Metro. Water Reclamation Dist. Of Greater Chicafil2 WL 5278614, at *1
(N.D. lll. Oct. 26, 2012 (“A plaintiff whose allegéions show that there an airtight defense has
pleaded himself out of courand the judge may dismiss theitson the pleadings * * * .”)

(quotingMitcheff 696 F.3d at 637). Where a plaintiff hdeaded facts which arguably establish



an affirmative defense and both sides have lid¢e issue, practicalonsiderations—such as
discovery costs, attorneys fees, and judicttiency—provide courtsnvith ample reasons to
resolve a dispositive point of law early in a cagleether the parties have briefed the question as
a 12(b)(6) or a 12(c) issue. In either casspuat’'s decision rests ondlpleadings and whether a
plaintiff has affirmatively ptaded himself out of court.

In the present case, Plaintiff has pleaded athefnecessary facts to resolve this issue,
leaving the Court to consider a dispositive poinkagi. Here, the Courhust determine when a
violation of the Fifth Amendment’'s self-incrimation protection occurand when that claim
accrues. Plaintiffs allege that their Fifth Andment right to be free from compelled self-
incrimination was violated when Defendantsrckd them to confess and then used the
confessions to Plaintiffs’ detriment in crinainprosecutions. The Fifth Amendment guarantees
that no person “shall be compelled in any crimicate to be a witness against himself.” U.S.
ConsT. amend. V. Regarding statements compdi police interrogations, the Supreme Court
has said that “it is not until theiise in a criminal case that a violation of the Self-Incrimination
Clause occurs.”Chavez v. Martinezc38 U.S. 760, 767 (2003). The Seventh Circuit has held
that a “criminal case” has gan when a criminal prosecution is not only initiated, but is
commencedecauseof a confession, and that defendant is competieto be witness against
himself in violation of the Fifth Amendment whéis unlawful confession is introduced at a pre-
trial proceeding. Sornberger v. City of Knoxville434 F.3d 1006, 1026-27 (7th Cir. 2006).
Accordingly, Plaintiffs Saunders, Thames, aR&chardson’s self-incrimination rights were
violated the first time that their confessionsre introduced in a courtroom proceeding. For
Saunders and Richardson, their Fifth Amendmentatimmhs occurred as lats their trials in

November 1997 and as early as the first taed- hearing where #ir confessions were



introduced. For Thames, who pleaded guiltyre@bruary 1998, it is unclear from his complaint
whether his confession was ever introducedaircourtroom proceeding, such that he was
compelled to be a witness against himself. Asussed below, however, tiésue is moot as to
Thames as well.

Defendants argue th&Vallace v. Katp 549 U.S. 384 (2007), instructs that Plaintiffs’
Fifth Amendment claims accrued when their seffrimination violations occurred and that their
claims expired two years later, pursuant to lllinois’ statute of limitations for such claims.
Plaintiffs contend thatHeck v. Humphrey512 U.S. 477 (1994), dictates that their Fifth
Amendment claims did not accrue until the convictions were vacated, since the claims imply the
invalidity of their convictions. As discussedl®@®, courts in this district have not taken a
uniform approach to the accrual of Fifth Ameredrh claims alleging violations of the right
against self-incrimination. Hweever, just last month, ikranklin v. Burr, --- Fed. Appx. ---,
2013 WL 5738891 (7th Cir. Oct. 23, 2013), the $¢heCircuit addressethe issue. Although
the disposition is non-precedential (see Fed. Bp.A. 32.1; 7th Cir. R32.1), this Court finds
the court of appeals’ analysis Kranklin persuasive and consistent with both Supreme Court
precedent and the on-point holding of the Eighth Circuit citéaamklin.

In Franklin, the plaintiff filed a Section 1983 @an contending thathe defendants —
police officers and a state pexmitor — violated his Fifth Amendment right against self-
incrimination when they interrogated him after he requested courSelnklin, 2013 WL
5738891, at *1. The district court oimglly dismissedthe lawsuit asHeckbarred and in
denying a motion for reconsideration concluded theliei€kdid not bar the suiit was subject to
dismissal as untimelyld. On appeal, the Seventh Circlaigree[d] with the second of these

conclusions,” and thus affirmedd.

10



In so holding, the court of appeals observed tadistrict court ‘tiought that Franklin’s
claim that interrogation occurred without coahsf accepted, would be incompatible with the
validity of [his] convictions,” and thus barred bleck Franklin, 2013 WL 5738891, at *1. But,
the court explained, “the convictie rest on Franklin’s guiltplea, not on the admissibility of
any particular evidence.ld. The court then cited tHeupreme Court’s decision Wallacefor
the proposition that “a claim canding that arresting officers violated the Fourth Amendment
accrues at the time of the arrest, not whero@viction is set aside, because the remedy of
suppression under the exclusionawye does not necessarilyement a valid conviction” and
further noted that “a motion to suppress evidemes be denied even when a violation of the
Constitution occurred,” for “the exclusionary rugenot conterminous with the substance of the
Bill of Rights.” Id. Significantly, the court also stated {dt is equally true of a contention that
a confession is invalid’iq.), citing the Eighth Circuit’'s holding i®immons v. O’'Brien/7 F.3d
1093, 1095 (8th Cir. 1996), that a “coed-confession claim is not barred Hgck”? Franklin,
2013 WL 5738891, at *1. In sum, the court agpeals found “no necessary inconsistency
between the propositions that @onviction based on a guiltyeal is valid, and (b) the police
violated the accused'’s rights at the time of arrest or interrogatitch.” And, based on that
reasoning, the court held that Franklin’s FiEmendment claim, filed in 2012, “is not barred by
Heck” “accrued in 1996,” and was properly dismissed as “untimely."at *2.

In view of Franklin, Simmonsand of cours&Vallace this Court does not findeckto be
controlling in the coerced confession context. Hack the plaintiff brought a § 1983 claim

against police and prosecutors, alleging th&t rights were violad from an unlawful

2 In Simmonsthe Eighth Circuit reasoned that “the evidentianpact of an involuntary confession, and
its effect upon the composition of the record, is stidguishable from that . . . of evidence seized in
violation of the Fourth Amendment.”” 77 F.3d at 1095 (quotrgona v. Fulminante499 U.S. 279,
310 (1991)).

11



investigation that led to his arrest, the dedtom of exculpatory evidence, and actions that
caused the use of an “illegal andlawful voice identifiation” procedure atrial. 512 U.S. at
479. The Supreme Court analogized the plaintifiééms to the common law cause of action for
malicious prosecution — an element of which aisfavorable termination of the criminal
proceeding — and ruled that the plaintiff counlat bring his § 1983 action attacking the validity
of his outstanding criminal judgmenid. at 484-86. The Supreme Court held that § 1983 claims
that, like claims for malicious prosecution, “necebgamply the invalidity of [a] conviction” do

not accrue (and cannot be brought) unt tdonviction is declared invalidid. at 486-87, 489-

90.

The Supreme Court was “careful iHeck to stress the importance of the term
‘necessarily.” For instance, [th@ourt] acknowledged that an inteacould bring a challenge to
the lawfulness of a search pursuant to 8 1983 enfitist instance, even if the search revealed
evidence used to convict the inmate &l tbecause success on the merits woulchroessarily
imply that the plaintiff's conviction was unlawful."Nelson v. Campbell541 U.S. 637, 647
(2004). “To hold otherwise would have cut off @atially valid damages actions as to which a
plaintiff might never obtain favorable terminatiersuits that could otherwise have gone forward
had the plaintiff not been convictedld.

Even prior toFranklin, the Seventh Circuit had declined to apply Heckruling in the
false confession context both times that it considehe issue, because claims attacking a false
confession do nohecessarilyimply the invalidity of a conviction. Sed&Vallace v. City of
Chicagq 440 F.3d 421, 426 (7th Cir. 2006); see @soker v. Ward94 F.3d 1052, 1056 (7th
Cir. 1996). InBooker the lllinois Appellate Court’s post-conviction determination that Booker’s

confession was a product of an unlawful arg@stmpted prosecutors to dismiss the charges

12



against the defendant on remaridooker 94 F.3d at 1054. Nevertheless, the Seventh Circuit
found that his § 1983 claim had not been barretibgk because there was nothing “necessary
or inevitable about that result.fd. His claim therefore accrueahen it occurred, rather than
when his conviction was invalidated, at 1056, and his claim was time-barred by the two-year
statute of limitations.d. at 1057.

In Wallace a plaintiff brought a § 1983 action afthis conviction wa invalidated,
alleging that police violated his Fourth Amendment and due process rights when they coerced
him to falsely confess.Wallace 440 F.3d at 423-24. In detarmmg whether the plaintiff's
claim was time-barred or, instdadid not accrue (pursuant keck until his conviction was
invalidated, the Seventh Cirt¢si analysis focused on the time at which plaintiff's injury
occurred. Id. at 425. Because a false arrest injury eg@t the time of the arrest itself, the
Seventh Circuit noted that some such cla{tit® Wallace’s) may run into tension witheck
since a successful unlawful arrest claim may deténe prosecution without evidence on which to
proceed. Id. Relying on its prior ruling inBooker and pointing to language iHeck that
anticipated this tension, the Seventh Circuitedmined that Wallace’s false confession claim
was time-barredld. at 426-27.

In Wallace v. Katp549 U.S. 384 (2007), tHeupreme Court put a@xclamation point on
the Seventh Circuit’s ruling. The Caunoted that, inseeking to apphHeck and defer the
accrual of his claim from the date on whicls pre-conviction constitutional violation occurred
to the date on which his comtion was invalidated, Wallac@sght the “adoption of a principle
that goes well beyondeck that an action which would impugm anticipated future conviction
cannot be brought until that convar occurs and is set asiddd. at 1098. As the Court said:

[tihe impracticality of such a rule should be obvious. In an action for false arrest
it would require the plaintiff (and if he brings suit prafgp the court) to

13



speculate about whether a prosecution bellbrought, whether it will result in a

conviction, and whether the pending ciadtion will impugn that verdict — all this

at a time when it can hardly be knownattevidence the prosecution has in its

possession. And what if the plafft{or the court) guesses wrong, and the

anticipated future conviction never occutgecause of acquittal or dismissal?

Does that event (instead of thHeeckrequired setting aside of the extant

conviction) trigger accrual of the causeaution? Or what if prosecution never

occurs-what will the trigger be then? & not disposed to embrace this bizarre
extension oHeck
Id. Therefore, the Supreme Cohsld that the statute of limtians on a § 1983 claim of false
arrest in violation of the Fourth Amendmenglyes to run at the time the violation occutd. at
1100.

Here, Plaintiffs Saunders, @mes, and Richardson bring their false confession claims as
violations of their Fifth Amendment self-incrimination rights, mtlthan as a product of an
unlawful arrest in violation of their Foilr Amendment rights like those broughtBookerand
Wallace Nevertheless, the Court condes that the principles set forth in those cases control.
The Seventh Circuit made clear Wallace and Booker that false confession claims do not
necessarilyimpugn the validity of a conetion, even when the cagsion formed the basis of
the prosecution. An#leckandWallaceinstruct that there is fundamental difference between
claims that resemble malicious prosecutioncl@m, which the Court notes, Plaintiffs have
brought in Count VII of their aoplaints) and those based on claims that could have been
brought prior to a conviction. Sé&wans v. Poskqre03 F.3d 362, 363 (7th Cir. 2010) (making
clear that Wallaceholds that a claim that accrues befareriminal conviction may and usually
must be filed without regard the conviction’s validity’and that “the prospect that charges will
be filed, and a conviction ensue, does not postpone the claim’s aciWvadlace added that a

conviction does not un-accrue the claim, evethéf arguments advanced to show a violation of

the fourth amendment also imply thevalidity of the conwition”); see alsdsilbert v. Cook 512

14



F.3d 899, 901 (7th Cir. 2008) (stating thaflallace v. Katoholds thatHeck does not affect
litigation about police @nduct in the investigation of a cr@n Last montls Seventh Circuit
decision inFranklin further supports the notion that RifAmendment claims based on a coerced
confession or an interrogationtef the defendant’s invocation dfie right to counsel are not
Heckbarred. Seé&ranklin, 2013 WL 5738891, at *1-*2; see alSanmons77 F.3d at 1095. In
sum, Plaintiffs’ Fifth Amendment false con$ésn claims accrued when the confessions first
were used against them in a courtroom procee@nd not, as Plaintiffs’ urge, when their
convictions were set aside.

As alluded to above, the parties have ccite number of other cases in the Northern
District of lllinois that have applietleck rather thanWallace in the false confession context.
See, e.g.Rivera v. Lake County-- F. Supp. 2d ---, 2013 WL 5408840 at *4 (N.D. Ill. Sept. 26,
2013); Tillman v. Burge 813 F. Supp. 2d 946, 970-71 (N.D. lll. 201Nilson v. O’Brien No.
07-CV-3994, 2011 WL 759939 at *6 (N.D. Ill. Feb. 25, 20M/glden v. City of Chicag@55 F.
Supp. 2d 942, 956 (N.D. Ill. 201Gl v. City of Chicago No. 06-CV-6772, 2009 WL 174994
at *5-6 (N.D. Ill. Jan. 26, 2009).These cases declined to appWallaceto Fifth Amendment
self-incrimination claims, either because tBupreme Court’s graof certiorari inWallacewas
limited to plaintiff's Fourth Amendment false arrest claim, see, ¥dson 2011 WL 759939 at
*6, or because the majority of casesthis district (manyof which pre-datéNallace did the
same. See, e.glillman, 813 F. Supp. 2d at 971; see aRiwerg 2013 WL 5408840 at *4
(citing Tillman). They did not have the benefit &fanklin, which clearly spells out why
Wallace not Heck controls and specifically why the rationale \Wallace applies to false
confession claims whether they are brought (naityjh under the Fourth or Fifth Amendment.

In both contexts, the constitutional violation oijand a claim can be brought) prior to the

15



conviction, and in either case, the falsenfession claim will not necessarily impugn the
conviction’s validity. As tle Seventh Circuit said Wallace “[i]n the end, all [Plaintiff] has is a
complaint about the arrest ane thubsequent confesni and that is the claim we have found to
be time-barred. He cannot escape that raseltely by re-characterizing the claim under a
different part of the Constitution.Wallace 440 F.3d at 429-430.

The Court is not persuaded tiddriguez v. Cook Countg64 F.3d 627 (7th Cir. 2011),
compels the opposite conclusion. Although Plainaffs correct that Rodriguez’s claim accrued
when his conviction was vacated, his claim Wwased on police officers’ coercing witnesses to
testify against him, a claim much maakin to malicious prosecution (ashteck and unrelated
to Rodriguez’s Fifth Amendmeself-incrimination right.

To determine the statute of limitationssarg under § 1983, the Court must look to the
forum state’s statute of limitatiorfer personal injury claimsWallace 549 U.S. at 387. The
statute of limitations for 8§ 1983 actions filedlilimois is two years pwsuant to 735 ILCS § 5/13-
202. Id. Because Plaintiffs Saunders and Richants Fifth Amendment claims accrued, at the
latest, at their trialsn November 1997, the two-year statofelimitations has long passed and
their claims are time-barred. Plaintiff ditmes’ Fifth Amendment claims accrued, if a
constitutional injury ocaued at all, at his Febary 10, 1998 sentencing ar an earlier pre-trial
hearing, so any Fifth Amendment claim thatmay have is time-barred as well.

B. Due Process Fair Trial and Brady Claims

1. Due Process Fair Trial Claims

Plaintiffs allege that theidue process right to a fair triwas violated when Defendants

fabricated false reports and otlexidence, and again when Dednts withheld exculpatory and

impeachment evidence related to these fabricatiorise City Defendantargue that Plaintiffs
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have failed to state a claim for which relief maydvanted, insisting that Plaintiffs’ allegations
of evidence fabrication at bestate a claim for malicious prosecution and that any exculpatory
information that the Defendants may havéhheld does not rise to the level ofBrady
violation. The Court agrees thRtaintiffs’ have not stated stand-alone federal due process
claim stemming from the fabrication of evidence — these allegations make out a state law claim
for malicious prosecution — but dhtiffs have sufficiently allged that Defendants violated
Plaintiffs’ due process rights byithholding material exculpatorgvidence in contravention of
Brady v. Maryland373 U.S. 83 (1963).

Plaintiffs’ allegations of evidence fabri@@ do not state a cograble due process claim
under well established Seventh Circuit lawwWhen a plaintiff alleges that he suffered a
“deprivation of liberty from prosecution andcantrived conviction . . . deliberately obtained
from the use of false evidence, his claim is, in essence, one for malicisgeymion, rather than
a due process violation.'McCann v. Mangialardi337 F.3d 782, 786 (7th Cir. 2003). “The
existence of a tort claim under state law knooks$ any constitutional theory of malicious
prosecution.” Newsome v. McCabe&56 F.3d 747, 750 (7th Cir. 2001). Plaintiffs “cannot
invoke the substantive due process clause wétate laws provide an adequate postdeprivation
remedy for the complained-of conductFox v. Hayes600 F.3d 819, 841 (7th Cir. 2010). The
existence of a common law tort for malicious prosecution in lllinois, therefore, forecloses
Plaintiffs from bringing their &gations of evidence fabricati@s due process claims; instead,
Plaintiffs must bring them pursuaio state law, which they haappropriately done in Count VI
of their complaints.

The Court is not persuaded by Plaintiffs’ arguninthat the Seventh Circuit’s decision in

Whitlock v. Brueggeman®82 F.3d 567 (7th Cir. 2012), repudiatesll-establishedaw in this
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circuit and creates aastd-alone 8§ 1983 due process claimdwidence faboation. Two years
prior to Whitlock the Seventh Circuit made clear Fox that a plaintiff's attempt to bring an
evidence fabrication claim under the due psscelause was an improper attempt at “shoe-
horning into the more general pections of the Fourteenth Amendnt,” rather than bringing a
state law malicious prosecati claim, as is required-ox, 600 F.3d at 841 (citinBrooks v. City
of Chicago, 564 F.3d 830, 833 (7th Cir. 2009), MwlCann 337 F.3d at 786)Whitlockmerely
held that a prosecutor who fabricates evideincthe investigatory stage of a prosecution may
not claim qualified immunity, bec@e his actions violated thefdedant’s due process rights.
Whitlock 682 F.3d at 580. Here, Plaintiffs SaurseThames, and Riahdson’s fabrication
allegations may state due procegsdations but those allegations must be brought as state law
malicious prosecutioglaims rather than as generalizedrstealone due process claims, given
the availability under lllinois law of a tbclaim for malicious prosecution. S€ex, 600 F.3d
841; see als@ulian v. Hanna 732 F.3d 842, 845-46(7th Cir. 201@)oting that malicious
prosecution claims are often grounded in the eamth Amendment, but that a federal malicious
prosecution claim is not aotiable under 8 1983 if ¢ne is an adequate state remedy).
Accordingly, the Court dismisses Plaintiffs’ dywocess fair trial claims that stem from
allegations of evidence fabrication.
2. BradyClaims

Nevertheless, Plaintiffs doade, and can pursue, a distinct due process claim stemming
from their Brady allegations. Newsomg 256 F.3d at 752. The Seventh Circuit has held that
allegations that officers created false evidence — including creating false written reports,
tampering with physical evidencand inducing witnesses to falg identify a defendant as the

perpetrator of a crime — state a cognizaBtady claim if the evidence is withheld from a
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criminal defendantEngel v. Buchan710 F.3d 698, 710 {7 Cir. 2013);Manning v. Miller 355
F.3d 1028, 1033 (7th Cir. 2004). EvEewsomgea case on which Defendants correctly rely as
support for the dismissal of Plaintiffs’ evidenfabrication due processaims, suggested that
plaintiffs in that case could have framed thalegations that police encouraged witnesses to
pick them out of a line-up asBrady claim. SeeManning 355 F.3d at 1032 (citinjjewsomg
256 F.3d at 751-52).

Here, Plaintiffs’ allegations — that Defemds fabricated false reports, concocted a mop
and shovel purportedly used iretkommission of the crimend coerced witnesses to identify
Plaintiffs as perpetrators of the cem- are strikingly similar to those Manning and Engel
Moreover, Saunders, Thames, and Richardsorgali@ore than just é@lence fabrication,
claiming also that Defendants withheld exculpatstatements made by the other defendants.
The Court concludes that all of this evidence waserial and exculpatory, and allegations of its
withholding state a due press violation pursuant Brady v. Maryland

The Court is not persuaded by Defendant’s citatiorGaoger v. Hendle349 F.3d 354
(7th Cir. 2004),Sornberger v. City of Knoxville434 F.3d 1006, 1026-27 (7th Cir. 2006), or

Harris v. Kuba 486 F.3d 1010 (7th Cir. 2007%augerandSornbergesimply held that a police

officer's failure to disclose defendant’'s own exculpatory statements and the coercive

circumstances under which the dedant confessed did not viold@eady’s mandate, because the
defendant already knew of this evidenc&auger 349 F.3d at 360Sornberger 434 F.3d at
1029. Harris did not deal with a claim of evidence falation at all. There, officers withheld
evidence that exculpated the defendant of aréiffiecrime, of which he was not even charged,
and lied to prosecutors when asked about defendant’s affiliation with a known critdarais,

486 F.3d at 1015-17. The Court found the first atlieganot to be materily exculpatory of the
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crime with which the defendant was charged #&e latter to be outside the purviewBrady
entirely, since no exculpatory evidence was withhédd.

Nor is the Court persuaded by Defendants’ argument, relyiri¢aovajal v. Dominguez
542 F.3d 561 (7th €i2007), thaBradywas not violated becausealitiffs couldhave obtained
the withheld information on their own with reesble diligence. The Court does not believe
that Brady requires a criminal defendant to interview police officers to determine if physical
evidence purportedly used the commission of a crime was aaily uncovered or if it was
instead fabricated by the officerdlor is the Court convinced thBtadyrequires a defendant to
locate and interview government witnesses tordetee the veracity of incriminating statements
contained in the officers’ repartparticularly when those wisses are incarcerated like the co-
defendants in this case.

Finally, the Court disagrees with Defendamshtention that they were exempt from the
clear mandate oBrady because Thames pleaded guiltylcCann a case that Defendants cite
numerous times, makes this explicit: “it ighily likely that the 8preme Court would find a
violation of the Due Process Chkauif prosecutors or otherlegant government actors have
knowledge of a criminal defendant’s factual innamebut fail to disclossuch information to a
defendant before he enters a guilty plemtCann 337 F.3d at 788. HerPlaintiffs Saunders,
Thames, and Richardson have alleged cognizBkdely claims related to the fabrication and
withholding of material excubtory evidence by Defendant fiders and ASAs. Accordingly,
Defendants’ motions to dismiss are denied with respect t8rddy allegations in Count Il of

Plaintiffs’ complaints.

20



3. ASAs’ Immunity Claims

Assistant State’s Attorney®ldnson and Valentini insist th#tey are entitled to either
absolute or qualified immunity, bause they took no part in thevestigatory phase of the case
against Saunders (who has named both ASAdeéandants) or Thames (who has named only
ASA Johnson as a defendant).iglfardson is suing neither ASAAIthough the cases on which
they rely establish that prosdots are shieldedrom liability for ads undertaken during the
judicial phase of the criminal process, $ewler v. Pachtman424 U.S. 409, 430 (1976), and
Smith v. Power346 F.3d 740, 742 (7th Cir. 2003), the Court concludes that whether or not
ASAs Johnson and Valentini were acting in awestigatory capacity aaot be determined on
the basis of the pleadings alpnghich precludes an immunitgietermination at this time.
“Where a litigant presds a due process claimBrady, Giglio, or otherwise — the question of
immunity turns on the capacity @unction that the prosecutor si@erforming at the time of the
alleged wrongful conduct."Whitlock 682 F.3d at 579-80. The Sete Circuit made clear in
Lewis v. Mills 677 F.3d 324, 331 (7th Cir. 2012), that “@wsing that a prosector investigated
and fabricated evidence against a target doalitomatically defeat absolute prosecutorial
immunity.”

With respect to qualified immunity, the Seventh Circuit was explicWhitlockthat “a
prosecutor whose investigatory conduct is the proximate cause of the due process violation that
occurs when the false evidence is introduced atigriaéld to the same standard of liability as a
police officer who does the same thingWhitlock 682 F.3d at 583. Viewyg the facts in the
light most favorable to the PHiffs, both Saunders and Thanatege that the ASAs acted in
concert with Defendant Officers their investigation and inteogation of the Plaintiffs, in

coercing and fabricating Plaiffd’ confessions, and in coercirand fabricating incriminatory
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statements from other witnesses. SeenSlars’ Complaint at $8, 42, 55, 58, 62, 68, 69, 71;
Thames’ Complaint at § 27, 28, 30. As suchA8Sohnson and Valentini are not entitled to
immunity at this time vth respect to PlaintiffsBrady allegations.

C. Failureto Intervene and Conspiracy to Deprive Constitutional Rights

1. City Defendants

The City Defendants move to dismiss Plifisit claims of Failure to Intervene (Count
[I) and Conspiracy to Deprive ConstitutidnRights (Count 1V) on the sole ground that
Plaintiffs have not pleaded an underlying constiui violation. Because Plaintiffs have stated
a cognizabldBrady claim, Defendant’s motion to dismissdsnied with respe&c¢o these counts.

2. ASADefendants

The ASA Defendants contend that Count Illishibe dismissed, because they are immune
from liability, or alternativelypecause the Seventh Circuit ongcognizes a failure to intervene
claim against police officers, as distinct from prosecutors. As disceapeg the ASAs are not
entitled to immunity for acts committed in amvestigatory capacity. Accordingly, Defendant
ASAs could be liable for acts committed duringithalleged interrogation and coercion of the
Plaintiffs.

The Seventh Circuit recognizes that a statior’s failure to intervene may render him
culpable under 8§ 1983yang v. Hardin 37 F.3d 282, 285 (7th Cir. 1994Byrd v. Brishke466
F.2d 6, 11 (7th Cir. 1972), the seminal Seventhulirase on the subject, noted that “one who
is given the badge of authority of a police offioesly not ignore the duty imposed by his person
in his presence or otherwise within his knowletigas support for their contention that failure
to intervene liability does not extend to progecs, the ASA Defendants cite to a few Northern

District of Illinois cases that decka to recognize such a claim. Sgerdon v. DevingNo. 08-
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CV-377, 2008 WL 4594354 at *17 (N.II. October 14, 2008) (declining to recognize failure to
intervene claim against prosecutors who failedntervene in the uaWful conduct of other
State’s Attorneys)Andrews v. Burge660 F. Supp. 2d 868, 876 n.6 (N.D. Ill. 2009) (declining to
recognize prosecutor's duty totémvene, because prosecutais not have police powers or
command of police operation$Jpbbs v. Cappelluti899 F. Supp. 2d 738,73 (N.D. Ill. 2012)
(finding the easoning inGordonand Andrewspersuasive). The Couttpwever, is disinclined
to foreclose the possibility of extding failure to intervea liability to prosecudrs in this case, in
large part, because the Sevefircuit's recent decision ikVhitlock suggests that prosecutors
and police are subject to the same dutieswdicting in an investigatory capacityhitlock 682
F.3d at 580 (“The only question is whether asmcutor who is actingh an investigatory
capacity is subject to rules that are anjfedent. We think not.”). Although the ASA
Defendants contend that the Northern Disto€tlllinois has never recognized a failure to
intervene claim against a prosecutor, Judgmdreveber recently denied a motion to dismiss
such a claim, where, as here, prosecutors alEged to have beensestially exercising police
powers and, thus, would havedha “realistic opportunity to ep forward and prevent a fellow
officer from violating paintiff's right[s].” Rivera v. Lake County-- F. Supp. 2d ---, 2013 WL
5408840 at *4 (N.D. Ill. Sept. 26, 2013) (quotidgrper v. Albert 400 F.3d 1052, 1064 (7th Cir.
2005)). Accordingly, the ASA Defendants’ motidnsdismiss are denied as to Count Ill.

With respect to Conspicy to Deprive ConstitutiohaRights (Count 1V), the ASA
Defendants’ motions to dismiss are deniedcduse Plaintiffs have stated claims Bnady
violations against both ASA Johms and Valentini, neither of mom is entitled to immunity

protection at this juncture, as discussagra
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D. Monell

The City moves to dismiss PlaintiffMonell claim (Count VI) onthe sole ground that
Plaintiffs have not pleaded an wntying Constitutional violationBecause Plaintiffs have stated
a cognizabldrady claim, the City’s motion to dismiss denied with respect to Count VI.

E. Supervisory Liability

Although the City Defendants argue thgt 1983 does not authorize claims for
supervisory liability, Plaintiffs point to sevér&eventh Circuit cases that plainly demonstrate
that it does.Matthews v. City of St. Loyi675 F.3d 703, 708 (7th Cir. 201Backes v. Village
of Peoria Heights, 1662 F.3d 866, 869-70 (7th Cir. 201Chavez v. lllinois State Polic@51
F.3d 612, 650 (7th Cir. 2001). A defendant “needpasticipate directly in the deprivation for
liability to follow under § 1983.”Backes 662 F.3d at 869-70. To be held personally liable for
the acts of subordinates, “supervisors must know aboutotih@uct and facilitatét, approve it,
condone it, or turn a blind eye for fear of wila¢y might see. They must in other words act
either knowingly or withdeliberate indifference.ld. at 870;Chavez 251 F.3d at 651Jones v.
City of Chicago 856 F.2d 985, 992-93 (7th Cir. 1988).

Plaintiffs Saunders, Thamesd Richardson argue that snpsory defendants, including
but not limited to Defendants Tudier and Cassatg, subject to supervisory liability for failing
to adequately train and supewitheir subordinates. Plaintiffs allege that “Defendant Cassidy
and other Chicago Police Department personmafe assigned to ingggate Nina Glover's
murder, which they began doing at the crirnere on the day that her body was discovered.
Saunders Complaint at  25; Thames Complainf 17; RichardsorComplaint at § 20.
Plaintiffs further allege that Dective Cassidy, acting in concert with other officers, interviewed

and coerced witnesses, falsified reports, died to prosecutors abouthe investigation.
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Saunders Complaint at § 25, 58, 65, 69; Tha@asplaint at I 26-30, 32-34, 37; Richardson
Complaint at § 22, 39, 50, 67, 71. Plaintiffs, howeder not allege any fagtthat suggest that
Detective Cassidy was acting in a supervisory role in the investigation or as a superior to any of
the other officers involved. They simply allepat Detective Cassidy amthers were assigned
to investigate the case and that he engagedongdoing alongside them. From this, the Court
cannot reasonably infer that @etive Cassidy was a supervisor.

Likewise, Plaintiffs have failed to allege af&gts that suggest th&ergeant Tudier’s role
in the Plaintiffs’ investigatiorand prosecution was supervisorynature. It is impossible to
view the facts in the light most favorable t@iRtiffs, because they do not make any substantive
factual allegation about Sergeahtdier, outside of their alf@tions against all “Defendant
Officers.” Even if the Court were to assunibased purely on his title, that Sergeant Tudier
supervised other officers, Plaintiffs allege noththat suggests that he knew about the alleged
conduct and facilitated, approved, condoned, or tuandédind eye towards it. Without more,
Plaintiffs’ general and conclusory statements Betgeant Tudier “failetb adequately train and
supervise the individual Defenda@fficers,” was “personally invekd in the case,” and “knew
... or should have known of [his] subordirgtenconstitutional actions” do not constitute well-
plead allegations that raise tlp®ssibility of relief above # speculative level. Saunders
Complaint at | 141-42; Thames Amended Complat § 99-100; Richardson Complaint at
131-32. Because Plaintiffs have failed to estat claim for supervisory liability, the City

Defendants’ motion is grantedth respect to Count V.
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F. State Law Claims for Malicious Prosecution, I ntentional Infliction of
Emotional Distress, Civil Conspiracy, Respondeat Superior, and
I ndemnification

1. Malicious Prosecution, Intentionaifliction of Emotional
Distressand Civil Conspiray Claims Against City Defendants

City Defendants argue that Plaintiffs’ staaw claims for malicious prosecution and
intentional infliction of emotional distress (“IlED”) should be dismissed, because “the bulk” of
the factual allegations that support the claiare directed against “Defendant Officers”
collectively, ratler than against specifindividual Defendants. Citpef. Resp. at 22. City
Defendants contend that a madigs prosecution or IIED claim leveled simultaneously at nine
officers is facially implausibleall nine officers couldhot possibly have harmed Plaintiffs, they
argue. Despite this contention, the Court finds ithatmore than conceivable that these officers
— each involved in the investigat of the same murder — actedconcert as they fabricated
evidence, interrogated suspects, and leverageloys coerced statements against one another.
Indeed, Plaintiffs also allege a conspirac\oreover, Plaintiffs allge separate individual
misconduct as to almost every named officer, bolstering their claims that all Defendant Officers
acted together in maliciously prosecuting Pldimtand inflicting them with emotional distress.
Saunders Complaint at { 35, 50, 52, 54, 58, 62, 63%5Thames Amended Complaint at 21,
25-30, 32-34, 37-39; Richardson Complainf 82, 39, 44, 49, 50, 67, 71. Accordingly, the City
Defendants’ motion to dismiss Plaintiffs’ stdsv claims of malicious prosecution (Count VII)
and intentional inflictio of emotional distress (Count VJliis denied as to all Defendant
Officers.

The City Defendants argue that if eitheaiRtiffs’ malicious proecution or intentional
infliction of emotional distress claim is wellgdded, their civil conspiracy claims must be

dismissed as duplicative. The lllinois Supreme Court has explained, however, that “dismissal of
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[a] conspiracy count as duplicatieé other theories of recoveslleged in the amplaint is, at

[the pleading stage] premature. A plaintiff may plead and prove multiple causes of action,
though it may obtain only one recovery for an injuryDowd & Dowd, Ltd. v. Gleasqr693
N.E.2d 358, 371 (lll. 1998). “Here, the conspiraoynt simply represengn alternative theory

of liability.” 1d. As such, the City Defendants’ mati to dismiss Count IX is denied.

2. Intentional Infliction of EmotiondDistress and Civil Conspiracy
ClaimsAgainstASADefendants

Both ASA Defendants contend that they ammune from liability for IIED and civil
conspiracy. ASA Johnson argues, in the alternattinag,Plaintiffs have failed to state a claim for
IIED against him. If Plaintiffs’ IIED clan is dismissed, both ASMefendants argue that
Plaintiffs’ civil conspiracy claim mst also be dismissed, as it is dative of their [I[EDclaim.

As ASA Johnson points out, lithois and federal doctrines pfrosecutorial immunity are
coterminous,” such that a detgnation as to a prosecutoitmmunity under federal law would
also govern a determination &shis entitlement to imanity for state law claims.Kitchen v.
Burge 781 F. Supp. 2d 721, 737 (N.D. Ill. 2011); see &ndrews v. Burge660 F. Supp. 2d
868, 879 (N.D. Ill. 2009). As discusssdpra whether the ASAs are tthed to immunity turns
on the function they were performing at the tiofdhe allegedly unconstitutional conduct. See
Buckley v. Fitzsimmon809 U.S. 259, 269 (1993) (“In deternmg whether particular actions of
government officials fit withira common-law tradition of absda&iimmunity, or only the more
general standard of qualified immunity, we happlied a ‘functional ggoach, which looks to
the nature of the function performed, not the tdgrof the actor whaperformed it.””). “A
prosecutor’s fabrication of false evidence durthg preliminary investigation of an unsolved
crime” is not protected by absolute immunitgl. at 275. To determine if qualified immunity is

available, two questions must be addressed: thdreghe plaintiff has alleged a deprivation of a
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constitutional right at all, and whether the tigh issue was clearly established at the time and
under the circumstaes presented.’"Whitlock 682 F.3d at 580. The Sewh Circuit has said
there “is no disputing” that fabricating evidencelates clearly establisdeconstitutional rights.

Id. (quotingDominguez v. Hendleyp45 F.3d 585, 589 (7th Cir. 2008)[T]he whole point of

the Supreme Court’s ruling Buckleyis that the police and inviggating prosecutors are subject
to the same constraints.fd. at 581. Plaintiffs’ allegations # ASA Defendants worked in an
investigatory capacity alongside detectives as they interrogateesaes and potential suspects
and fabricated witness statements, therefommpels the denial oprosecutorial qualified
immunity, to the extent that Plaintiffs’ clainegise out of the ASA Oendants’ investigative
conduct.

The Court is likewise not persuaded by AA®efendants’ contention that sovereign
immunity shields them from lidlity in federal court. ASA Defendants argue that Plaintiffs’
claims are actually allegations against theestdt Illinois (and only nominally claims against
ASAs Johnson and Valentini). Johnson MTD Saunders Comp. at 6; Valentini Reply to Saunders
Opp. at 5. Sovereign immunity precludes a lawanjytwhere but in the lllinois Court of Claims
when (1) there are nallegations thaan employee of the state acted beyond the scope of his
authority through wrongful acts, (2) the duty alléde have been breached was not owed to the
public generally independent of the fact aitetemployment, and (3) where the complained-of
actions involve matters ordinarily within thamployee’s normal and official functions of the
state. Healy v. Vaupel133 1ll.2d 295, 309 (lll. 1990). Howewe€'sovereign immunity affords
no protection . . . when it islabed that the State’s agent atte violation of statutory or
constitutional law or in excess authority, and in those instegs an action may be brought in

circuit court.” Cannon v. BurgeNo. 05-cv-2192, 2006 WL 273544, at *17 (N.D. lll. Feb. 2,
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2006) (quotingSenn Park Nursing Ctr. v. Millerl04 I1l.2d 169, 188 (lll. 1984)). Here, as in
Cannon Plaintiffs have alleged théoth prosecutors acted outsiolestate law and in violation
of the Constitution during their direct participatim the interrogation and coercion of witnesses,
including the Plaintiffs. As s, ASA Defendants’ are not entitled to sovereign immunity for
IIED or civil conspiracy.

Finally, ASA Johnson contends that Saundexs failed to state an IIED claim against
him, because Saunders makes no allegationAB# Johnson took part in his interrogation.
Although it is true that Saundedses not allege that ASA Jolamsinterrogated him directly, he
does allege that ASA Johnson engaged in extr@mzutrageous conductahintentionally or
recklessly caused him severe emotional distre Specifically, Saunders alleges that ASA
Johnson coerced and knowingly took a fabricatatéstent from Jerry Fincher (Saunders Comp.
at § 38), knew the statement served as the sole impetus for falsely arresting Sadinatefs (
42), yet worked in concert with the Defend&ificers to coerce Saunders to confads &t
43), then worked in conjunction with ASA Wamtini who fabricated a written statement
implicating Saunders in the murded.(at § 55), participated in the interrogation of other
suspectsid. at 1 68-69), and suppressed aglgted exculpaty evidenceif. at § 73) tesecure a
conviction. The Court cohades that these allegations oftrexne and intentional or reckless
conduct towards Saunders state a claim against ASA Johnson for IIED.

Because Plaintiffs have stated claims forQl|Eheir derivative civil conspiracy claim is
well-pleaded. Accordingly, ASA Defendants’ nmis are denied with respect to Counts XllI

and IX.
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3. Responde&uperiorand Indemnification

The City argues that Plaintiffs’ claims foespondeat superioand indemnification
cannot survive if their other state law claims digmissed. But because Plaintiffs have stated
claims for malicious prosecution, intentionaifliction of emotional distress, and civil
conspiracy, the City’s motion to dismissdenied with respect to Counts X and XI.

V.  Conclusion

For the reasons set forth above Saunders v. City of Chicago, et @No. 12-cv-9158),
the Court grants in part Defenda’ motions to dismiss [51, 60, and 71]. Count | is dismissed as
time-barred as to all Defendants. Count Il is des®d as to all Defendants, in so far as Plaintiff
alleges a violation of a genemdid due process right to a faal; however, Defendants’ motion
is denied as to Count Nvith respect to Plaintiff 8rady claims. Defendants’ motions are denied
as to Counts Il and IV. Count V is dismissedfature to state a claim for supervisory liability.
Defendants’ motions are denied aLwunts VI through XI.

In Thames v. City of Chicago, et alNo. 12-cv-9170), the Qot grants in part
Defendants’ motions to dismiss [35 and 43].ou6t | is dismissed as time-barred as to all
Defendants. Count Il is dismissas to all Defendants, in so far Rkaintiff alleges a violation of
a generalized due process rightttair trial; however, Defendantsiotion is denied as to Count
I, with respect to Plaintiff Brady claims. Defendants’ motions are denied as to Counts Il and
IV. Count V is dismissed for failure to stat claim for supervisory liability. Defendants’
motions are denied as to Coukftisthrough XI.

In Richardson v. City of Chicago, et giNo. 12-cv-918% the Court gants in part
Defendants’ motions to dismiss [44]. Count dismissed as time-barred as to all Defendants.

Count 1l is dismissed as to all Defendants,sm far as Plaintiff alleges a violation of a
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generalized due process right to a fair trial; begr, Defendants’ motion is denied as to Count
I, with respect to Plaintiff Brady claims. Defendants’ motions are denied as to Counts Il and
IV. Count V is dismissed for failure to stat claim for supervisory liability. Defendants’
motions are denied as @ounts VI through XI.

The dismissals of Plaintiffs’ claims are Wt prejudice to repleling within 21 days if

Plaintiffs believe that they cazure any of the deficiencies identified above.

Dated: November 13, 2013 ?

RobertM. Dow, Jr.
UnitedState<District Judge
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