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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HAROLD RICHARDSON,
Case No. 12-cv-9184
Richardson,
Judge Robert M. Dow, Jr.
V. Magistrate Judge Sheila Finnegan
CITY OF CHICAGO, et al.,

Defendants.

N/ N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Harold Richardson Richardson”) brought this sugtgainst the City of Chicago
(“City”), the Chicago Police Department (“CPD”several CPD Detectives (the “Officer
Defendants”), Cook County Assistant State’s Attorneys (“ASAsDio Valentini and Terrence
Johnson (the “ASA Defendants”), and Cook Couti§ounty”) (collectiwely, “Defendants”) for
injuries arising out of his allegenrongful conviction for a murddre did not commit. The City,
CPD, and the Officer Defendants have enteredargettlement agreement with Richardson and
been dismissed from the case. See [464]. &dtlyr before the Court is the ASA Defendants’
and Cook County’s motion for summary judgmeitg]. For the reasons explained below, the
motion [446] is granted in part and deniedpart. Summary judgment is entered in favor of
ASA Valentini on Richardson’s Section 1983 failtioeintervene claim.Summary judgment is
denied as to all other claims agaititee ASA Defendants and the County.

l. Background
The following facts are taken from thertes’ Local Rule 56.1 statements and are

undisputed except where a dispute is notege B48] (ASA Defendants’ Statement); [478]
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(Richardson’s Response); [466] (RichardsoAdditional Facts); [484] (ASA Defendants’
Response to Richardson’s Additional Facts).

Richardson’s lawsuit is brought pursuaiet 42 U.S.C. § 1983 to redress alleged
violations of his rights secured by the Unitedt8¢s Constitution. The Court has jurisdiction
pursuant to 28 U.S.C. 88 1331 and 1367. Veasuyaroper under 28 U.S.C. § 1391(b), as the
events giving rise to the claims assertedRiohardson’s governingirst Amended Complaint
[340] occurred in this judicial district andelCity is a municipal corporation located here.

Richardson is one of fouraahtiffs who originally filed lawsuits on November 15, 2012.
Each alleged that he was wrongful convictd#dthe 1994 rape and murder of Nina Glover
(“Glover”). The other plaintfs are Michael Saunders aunders”), Vincent Thames
(“Thames”), and Terrill Swift (“Swit”). At the time relevant hee (March 1995), Fabio Valentini
(“Valentini”) and Terence Johns (“Johnson”) were ASAs ithe Felony Review unit of the
Cook County State’s Attorney’s Office. The Courgya governmental entityithin the State of
lllinois.

Richardson was detained and arrested/lanch 9, 1995, while walking along the street
near Thames’ housa Chicago. Richardson testified lsis deposition that three CPD officers,
whose names he does not know, ae@stim. Richardson testifigtat one of thefficers told
him, “we got you in front of a murder scene” ahdt he was placed in handcuffs, put in a police
car, and transported to the police station dt&id Wentworth. [448-54t 130. According to
Richardson, one of the officer’s told him thag¢ytshould take him “upnder the viaduct *** and
kill [him].” Id. at 164. Richardson testified that whitey reached the police station, he was

placed in a room that contained a gun in aenograwer and Richardson felt threatened. CPD



officers then drove Richardson around for 152® minutes to look for Saunders, before
returning to the police station.

Richardson testified that, once they wdrack at the police station, CPD officers
instructed him that if he told ¢hstate’s attorney the following syorthen he should be able to
go: He had gotten Glover’'s ati@on, put his arm around her neck, and walked her to Thames’
house. Once there, Richardson, Saunders, ThanteSwift all had sex ih Glover. Saunders
hit her on the head with a shovel, and Richardson strangled her. Thames got a sheet to wrap the
body, while a fifth man, Jerry Fincher, acted s&surity. They moved the body to another
location to hide it.

Richardson testified that, after the CPD officenld him what to tell the state’s attorney,
his parents were called. They eventually vadi at the station. Aording to Richardson,
Valentini then came and spoke with him. Ridsam testified that he ltb VValentini the story
that the police asked him to repeat. See [448t3]|67-68. Richardson testified that Valentini
was “writing stuff down” as hedalked and “asked [Richardsoif] [he] wanted to sign” the
written statement.ld. at 168. Richardson testified that‘fpeished it away from [him] and told
the State’s Attorney I'm not ghing this; | only said what the police told me to sayd.
Richardson repeated that he ttdhe state’s attorney that” arfidushed [the statement] away
from [him].” Id. at 169. According to Richardson, Vialimi said “nothing” in response, but
read Richardson higliranda rights and then left the roomd. Richardson testifa that he only
talked to one ASA while he was at the policdistaand that he never talked to Johnson or gave
a confession to Johnson.

Saunders and Thames signed written statentent@ssing to Glover’'s murder, and Swift

signed a court-reported statement confessing tmtirder. All three implicated Richardson as a



participant in the crime. Like Richardson, Saunders, Thames, and Swift contend that CPD
officers threatened them and tdltem what to say in theioaofessions. The details surrounding
these other plaintiffs’ confessioase not otherwise material the present motion for summary
judgment.

Richardson’s criminal attornaypoved to suppress his cordes1. Johnson stified at the
September 16, 1997 suppression hearing. Johtestified that he had a fifteen-minute
conversation with Richardson on March 9, 1995which Richardson confessed that he raped
and choked Glover. Richardsonswvaresent at the hearing whéohnson gave this testimony.
Richardson also testified at the hearing. Ridban testified that he had never seen Johnson
before that day and that ltkd not give a statement to hftson on March 9, 1995. At his
deposition in this case, Richardson stated Heathought Johnson had been “lying” when he
testified at the suppression hegr [448-5] at 167. Richardsoalso testified that, to his
knowledge, Johnson had nothing to do with the essibn that he gavegarding Glover.

Richardson stood trial for the rape andrdar of Nina Glover in November 1997.
Valentini testified at the trighat on March 9, 1995, Richardsonvgahim an oral statement in
which he admitted to participating in the rape and murder of Nina Glover. Valentini testified
that he told Richardson that heuld document his statementvimiting or through use of a court
reporter, but that Richardson’s father, who watharoom at the time, shook his head “no” and
Richardson then said “no.” [478& 9. At the conclusion dhe bench trial, Richardson was
found guilty. The trial judge stated that he bedid Richardson’s oral confession and “t]hat’s
really all I need” to find Ricardson guilty. [484] at 9. Saunders, Thames, and Swift were also

convicted based, at least in stagial part, on their allegedlylf& and coerced confessions.



During post-conviction proceedings, vaginalabs contained in the rape kit taken from
Glover's body were tested and found to contain DNA that was consistent with the DNA of
another man, Johnny Douglas. When Richaraeoaived these DNA results, he filed a petition
to have his conviction vacated. Richardsooonviction was vacated on November 16, 2011.
On January 17, 2012, the state dismissedgesaagainst him and, on September 14, 2012, he
was granted a certificate of innocence. Saunddrames, and Swift were also successful in
having their convictions vacateddsal on this new DNA evidence.

In March 2012, Johnson was interviewed by&h agent, Jeffrey Moore (“Moore”), and
two attorneys from the Department of Just{tiOJ”). The day after the interview, Moore
compiled a report (the “302 Report”) based lois notes and recolleohs. See [465-7].
According to the 302 Report, tiugh Johnson “never heard anytlué detectivesell one of the
subjects ‘Say what we want you to say and gan go home,” “at some point during all the
interviews the subjects were told that the first one to talk can become a witness and that
witnesses go home.ld. at 4.

According to the 302 Report, Johnson avidlentini both felt that CPD detectives
coached and fed the subjects information during #tatements to the ASAs, at times correcting
their responses to questions. \fdiei told Johnson that two of éhsubjects from whom he took
statements refused to sign the statements; wnject got cold feet anekcanted, while the other
subject’s parents were in the room and herditlwant his parents ttnow what he had done.
The report states that Johnson worried that #ierstents were fabricated because they were too
consistent and CPD officersdfi¢he subjects informaticsuring their statements.

The 302 Report further states that priortihe motion to suppress hearing, Detectives

James Cassidy (“Cassidy”) and Richard Paladino (“Paladino”) circulated a document/timeline



detailing what the detectives and ASA$&ould say when questioned about the Glover
investigation, so they all would provide consiststatements. During breaks, the detectives told
Johnson and Valentini what the defense a#tigsnwere asking and discussed what their
responses should be. According to the 30@dRe Johnson thought the suppression hearing was
“[rligged.” [465-7] at 6. “Itbothered Johnson that they weailksupposed to agree to the way
things happened.ld. According to the report, “Valeniiold Johnson he would use the time
line and that it would help them remember,” highnson told Valentini he would say he didn’t
remember if there was something ire ttime line he did not agree with.ld. “Johnson never
told anyone about the ird@nt or document.’ld.

Richardson filed his original complaifl] on November 15, 2012. The complaint
included eleven claims against the City and @fficer Defendants: Section 1983 claims for
violations of Due Process ancetkRifth Amendment, failure to tervene, conspiracy, supervisory
liability, and Monell liability; and state law claims fomalicious prosecution, intentional
infliction of emotional distess (“lIED”), civil conspiacy, respondeat superior, and
indemnification. Richardson was the only onetlué four plaintiffs viho did not also bring
claims against the County and one or more ABAYovember 2012. Iparticular, Swift named
Johnson and the County as defendants, w&denders named Johnson, Valentini, and the
County as defendants. Saundearsimplaint included the same ed#vclaims as Richardson’s
original complaint.

The Saunders complaint, filed on Novembbr 2012 (the same day Richardson filed his
original complaint), alleged with respect to Richardson that:

Johnson was initially involved in Harold’s interrogation, before passing the case

off to Valentini. Although Harold neer gave a statement to Johnson, Johnson

later falsely claimed that Harold had confessed to him. Harold eventually
succumbed to Defendants’ unlawful gsare by giving an oral admission to



Valentini, but, knowing it was false, refed to allow the stament to be reduced

to writing. Valentini, Johnson and thehet Defendant Officers were all aware

that Harold’s confession was the prodattoercion and was merely a fabricated

version of events that had been fechim by Defendants, including Johnson and

Valentini.

On March 11, 2013, Richardson, Thames, &adinders’ cases were consolidated for
purposes of discovery and othssues. Discovery againsetASA Defendants and the County
was stayed pending resolution of Valentini’'s mottordismiss. In his answer to the Thames,
Saunders, and Swift complaintiled in February and Agr 2014), Johnson denied any
wrongdoing. See generally [465-10].

Johnson was deposed in December 2014coAding to Richardson, ASA “Johnson
falsely disclaimed any knowledge of miscant in obtaining Richardson’s confession and
disavowed essentially every imminating detail he provided iMarch of 2012, as reflected in
the ... 302 [Report].” [484] at 21. Among otheinips, Johnson testified that he never observed
a suspect be offered false leniency, and that thbaght the plaintiffs we coerced in any way,
would have documented it. See [465] atBhe ASA Defendants deny that any of Johnson’s
deposition answers were untruthful. In respotsan interrogatory from Swift seeking the
identity of “every Pemsn with whom you have ever commaaied about the allegations in
Plaintiffs’ Complaint in these &ons,” Johnson did not mentidms interview with the FBI.
[484] at 22. The ASA Defendantssert that they interpreted thigerrogatory as being limited
to persons with whom Johns@poke after the lawsuits wefded, and therefore Johnson’s
response was truthful. Sik at 23.

Valentini was also deposed in December 20Ré&hardson contendbat “Valentini did

not admit his involvement in conspiring with tbefendant Officers or ifailing to intervene to

stop the fabrication of their statements.” [484R25. The ASA Defendants, without going into



detail about the contents of Matini’'s testimony, deny that Val@éni testified unruthfully or
improperly in his deposition.

Richardson sent a subpoena to the FBIdmcuments related to his Due Process claim
against the Defendant Officemshich included a request for albcuments related to the Glover
rape and homicide investigation. On W, 2016, the FBI produced responsive documents,
including the 302 Report. On May 26, 2016, Richardson, Saunders and Thames filed a joint
motion for leave to conduct additional lindtediscovery, including to re-depose Johnson,
Valentini and certain policefiicers, and to depose Moore.

On July 15, 2016, Richardsorefli a motion for leave to file an amended complaint, in
which he sought leave to add Matlmi, Johnson, and the County dsfendants. See [238]. On
October 26, 2016, Richardson, Saunders, and Thames granted leave to re-depose Johnson
and depose Agent Moore. Johngestified at his subsequentpssition that he had believed
that his March 12, 2012 conversation with the FBI e@sfidential. Johnsotestified that he did
not know that the 302 Report existed until it was produced by the FBI in this litigation and he
received a call from his attoyme Johnson acknowledged that he had testified as a witness before
the grand jury and had a conversation witts.UAttorney Betsy Biffl immediately before
testifying.

On January 4, 2017, the Court granted Richardson’s motion to add Valentini, Johnson,
and the County as Defendants. See [33%he Court rejected &h ASA Defendants’ and
County’s argument that amendment should beedtbecause Richardsorckims were barred
by the statute of limitations. The Court explaitiedt “[w]hile furtherfactual development may
very well provide evidence #h Richardson ‘discoveredhe ASAS’ involvement before

receiving the [302] Report ..., at this stage tGourt is limited to evaluating the face of



Richardson’s proposed amended complaint,” ahd €ourt cannot say based on the face of the
proposed amended complaint that Richardson kneshha@uld have known, prior to receipt of the
[302] Report, that Johnson and/or Valentini wareolved in the Officer Defendants’ alleged
scheme to obtain a false confession fronch@rdson, which resulted in his wrongful
conviction.” [335] at 12.

On January 12, 2017, Richardson filed hissFAmended Complaint [340]. The First
Amended Complaint contains the same elewsnnts contained irRichardson’s original
complaint and in Saunders’ complaint. ThesFiAmended Complaint alleges in part that
“Defendant Johnson was initiallpvolved in securing th false and fabricated statements from
the boys, including Richardson, before passing tBk td attempting [to] secure a statement
from Richardson to Defendant Valentini,” but “gvertheless, Johnson later falsely claimed that
Richardson had confessed to him.” [478] alfBe First Amended Complaint also states: “In the
presence of the Defendant OffiseiValentini attempted to get Richardson to agree to sign a
handwritten statement. In so doing, when Brdson expressed reluctance, Valentini pressured
him to go along with the version of events supplied by the Defendant Officers on the promise
that he would go home. Defenda#&®As were aware that Ricltmon was being coerced and fed
information, but nonetheless encouraged his asid@ and reinforced tHfalse promise that he
would be allowed to go moe if he cooperated.id. at 5-6.

. Legal Standard

A. Summary Judgment

Summary judgment is proper ete “the movant shows thttere is no genuine dispute
as to any material fact and thewvant is entitled to judgment asratter of law.” Fed. R. Civ. P.

56(a). “A party asserting thatfact cannot be or is genuinelysguted must support the assertion



by * * * citing to particular parts of materials the record” or “showing that the materials cited
do not establish the absence or presence of armgeispute, or thadn adverse party cannot
produce admissible evidence to supgbe fact.” Fed. R. Civ. BR6(c)(1). A genuine issue of
material fact exists if “the evidence is suchtth reasonable jury coutdturn a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The party
seeking summary judgment has the burden ofbbskeng the lack ofany genuine issue of
material fact. Se€elotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). The Court “must
construe all facts and draw alls®nable inferences in the lighbst favorable to the nonmoving
party.” Majors v. Gen. Elec. Cp714 F.3d 527, 532-33 (7th Cir. 2013) (internal quotation marks
and citation omitted).

To avoid summary judgment, the nonmoving party must go beyond the pleadings and
“set forth specific facts showing thitere is a genuine issue for trialliberty Lobby 477 U.S.
at 250. Summary judgment is proper if the nomimg party “fails to make a showing sufficient
to establish the existence of an element esséatibht party’s case, and on which that party will
bear the burden of proof at trial.’Ellis v. CCA of Tennessee LLE50 F.3d 640, 646 (7th Cir.
2011) (quotingCelotex,477 U.S. at 322). The non-movipgrty “must do more than simply
show that there is some metaphysidalibt as to the material factsMatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). In oth&ords, the “mere existence
of a scintilla of evidence in support of the [non-movant’s] position will be insufficient; there
must be evidence on which the jury cotddsonably find for the [non-movant]liberty Lobby

477 U.S. at 252.
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B. Statutes of Limitation, Accrual and Tolling

Richardson’s Section 1983 claims are goedrnby lllinois’ two-year statute of
limitations for personal injury actions, butdfral accrual rules apply to these claini@ekas v.
Vasiliades 814 F.3d 890, 894 (7th Cir. 2016). Under thaefal discovery rule, “[tlhe statute of
limitations [starts] running only when the plaintiffarns that he’s been injured, and by whom.”
United States v. Norwop®02 F.3d 830, 837 (7th Cir. 2010). Determining the accrual date of
federal claims involves twoeps. First, the “court nst identify the injury.” CBS Outdoor,
Inc. v. Village of Plainfield959 F. Supp. 2d 1054, 1062 (N.D. Ill. 2013) (quotiitgeman v.
Maze 367 F.3d 694, 696 (7th Cir. 2004)). Secon& @ourt must “determine the date on
which the plaintiff could haveued for that injury.” Id. “That date should@oincide with the
date the plaintiff ‘knows or should knowhat her rights were violated.Id. As part of this
second step, the Court must consider when the plaintiff knew thatieufza defendant was
involved in causing his injury. Se¥orwood 602 F.3d at 837; see al&etra Presbyterian
Church v. Village of Northbrogld89 F.3d 846, 850 (7th Cir. 2007 (ort claim does not arise
until there is an injury, or until the injury (and who caused it) is discovered or should have been
discovered”);Barry Aviation Inc. v. Land Qakes Municipal Airport Comm;n377 F.3d 682,
688 (7th Cir. 2004) (‘accrual occurs when the mti#fi discovers that ‘he has been injured and
who caused the injury” (quotingnited States v. Duk@29 F.3d 627, 630 (7th Cir. 2000)).

It is important to recognize that undee ttiscovery rule, “[ijtdoes not matter whether
the plaintiff knows the injury is actionable—Hmeeed only know that he has been injured.”
Kovacs v. United State614 F.3d 666, 674 (7th Cir. 2010) (quotirayoade v. Sprati€84 Fed.
Appx. 345, 347, 2008 WL 2647092, at *2 (7th Cir. 2008). other words, “[a] plaintiff does

not need to know that his injury actionable to trigger the stié of limitations—the focus is on
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the discovery of the harm itself, not the discovery of the elements that make up a €lamaer
Foundation, Inc. v. Cerberus Capital Management, 889 F.3d 671, 674 {7 Cir. 2009); see
alsoRotella v. Wood528 U.S. 549, 555 (2000J,omlinson v. Goldman, Sachs & C682 F.
Supp. 2d 845, 846 (N.D. Ill. 2009).

Richardson’s state law tort claims are subje@ one year statute of limitations. See 745
ILCS 10/8-101. lllinois recognizes the discoverieriut its formulation is somewhat different
than the federal discovery rule. Under lllindawn, “[a] cause ofaction accrues, and the
limitations period begins to run, when the paseeking relief knows areasonably should know
of its injury and thait was wrongfully caused.'Underwood v. City of Chicag®4 N.E.3d 420,
433 (lll. App. 2017). However, unlike under the federal rule, the plaintiff need not be able to
identify who caused his or her injury before the statute of limitations commences. See
Guarantee Trust Life Ins. Co. v. Krih38 N.E.3d 1046, 1054 (lll. App. 2016) (explaining that
lllinois courts have “repeatedly rejected” the proposition that under the discovery rule, “the
identity of the party who caused [the plaintiffis]ury is a prerequisite to the commencement of
the running of the statute of limitations¥Wells v. Travis672 N.E.2d 789, 793 (lll. App. 1996)
(“Knowledge that an injury haseen ‘wrongfully caused’ does natean knowledgef a specific
defendant’s negligentonduct.”); see als®eal v. Lee 933 N.E.2d 450, 461 (lll. App. 2010)
(discovery rule did not toll # one-year statute of limitations applicable to ice skating
instructor’'s defamation claim against a mandgeiis former employer, where instructor knew
that defamatory statements were being mdmmutahim at work at around the time they were
allegedly made, and instructor had the burdeimdaire further into who made the statements);
McCormick v. Uppuluri 621 N.E.2d 57, 61 (Ill. App. 1993)€fecting the notion that the

plaintiff's ignorance of a doctor’s role in hisjumy tolled the running othe limitations period
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where the doctor was identified in the plk#f’'s medical records and “[ajny reasonable
discovery attempts should have includeceaaining [the doctor]'s involvement”).

Even after a plaintiff “discovers” his injyrthe running of the statute of limitations may
be tolled under one or more equitable doctrin€chere are “two fundamental doctrines of
tolling, equitable tolling and edfable estoppel,” with fraudulérconcealment being a type of
equitable estoppelShropshear v. Corp. Counsel of City of Chicagob F.3d 593, 595 (7th Cir.
2001). The Seventh Circuit has explaitieel differences between the doctrines:

Equitable tolling permits a plaiiff to avoid the bar of th statute of limitations if

despite the exercise of all due diligenceihi@nable to obtain vital information

bearing on the existence of his claimin contrast, the doghe of equitable

estoppel comes into play if the defendakies active steps twevent the plaintiff

from suing in time, as by promising ntd plead the statute of limitations.

Equitable estoppel in the limitations setting is sometimes (though confusingly

***) called fraudulent concealment but musbt be confused with efforts by a

defendant in a fraud case to conceal fraud. Fraudulent concealment in the law of

limitations presupposes th#te plaintiff has discovedeor, as required by the
discovery rule should have discovered, that the defermadjanéd him. It denotes

efforts by the defendant, above and beyond the wrongdoing upon which the

plaintiff's claim is founded, to prevenby fraud or deception, the plaintiff from

suing in time.

Shropshear275 F.3d at 595.

In this case, Richardson adsethat the doctrines of equila tolling, eqitable estoppel,
and fraudulent concealment all apply and savddusral and state lawaims from the running
of the applicable statutes bimitations. As to equitable tlihg, Richardson’s federal and state
claims are both governed by lllinoigquitable tolling doctrine. SeBehavioral Institute of
Indiana, LLC v. Hobart City of Common Coundi06 F.3d 926, 932 (7th Cir. 2006) (“In § 1983
actions tolling of the statute of limitations isvgoned by the forum state’s tolling rules, unless
those rules are inconsistewith the purposes uedying 42 U.S.C. 8§ 1983.”Jnd. Trust Corp. v.
Stewart Info. Servs. Corp665 F.3d 930, 935 (7th Cir. 2012) (stdaw regarding statutes of

limitations and “any rules that are an integral pdithe statute of limitations, such as tolling and
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equitable estoppel” are usedanalyze state law claims (quotiRarish v. City of Elkhart614
F.3d 677, 679 (7th Cir. 2010))). Under lllinoiswla“[e]quitable toling of a statute of
limitations may be appropriate iféldefendant has actively misled flaintiff, or if the plaintiff

has been prevented from asserting his or her rigrgeme extraordinary way, or if the plaintiff
has mistakenly asserted hishar rights in the wrong forum.”American Family Mut. Ins. Co. v.
Plunkett 14 N.E.3d 676, 681 (Ill. App. 2014) (quoti@ay v. Kuhl,727 N.E.2d 217, 223 (.
App. 2000)). “Extraordinary barriers” include, ang other things, “‘an irredeemable lack of
information” and *situations where the pfdiff could not learn the identity of proper
defendants through the exercisedue diligence.” Id. (quotingThede v. Kapsas§97 N.E.2d
345, 403 (lll. App. 2008)). Unlike equitable estoppel, the defendant need not be at fault for
equitable tolling to apply.ld. Instead, “[e]quitable tolling requires a showing of due diligence
on the part of the plaintiff.' Hart v. Loan Kieu Le995 N.E.2d 1002, 1004 (lll. App. 2013). This
is a “fact-specific inquiry, guided by referen¢o the hypothetical reasonable personld.
(internal quotation marks and citation omitted).

“In contrast to equitable tolling, fedéraourts do not borrow [the] state equitable
estoppel doctrine when they borrewmstate statute of limitations;deral courts apply the federal
doctrine of equitable estoppel.8mith v. City of Chicago Height851 F.2d 834, 841 (7th Cir.
1992); see als&€ook v. City of Chicago2014 WL 4493813, at *3 (N.D. lll. Sept. 9, 2014)
(“Federal equitable estoppel law controls [§ 1983 claims] even though defendants rely on an
lllinois statute of limitations.”). Thus, federal law on equitaldstoppel applies to Richardson’s
Section 1983 claims. Under federal law, “[t]traditional elements ofquitable estoppel are:
‘(1) misrepresentation by the party against whestoppel is asserted;)(asonable reliance on

that misrepresentation by the party assertirigppel; and (3) detriment to the party asserting
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estoppel.” Garlovsky v. United State211 F. Supp. 3d 1084, 1090 (N.D. Ill. 2016) (quoting
LaBonte v. United State33 F.3d 1049, 1053 (7th Cir. 2000))Any deliberate or otherwise
blameworthy conduct by the defendant that catiseglaintiff to miss the statutory deadline can
be the basis for a defense of equitadtppel in federdimitations law.” Shropshear275 F.3d
at 597. These “active steps” may includejong other things, “hiding evidenceS3hanoff v.
lllinois Dept. of Human Serviceg58 F.3d 696, 702 (7th Cir. 2001).

lllinois’ equitable estoppel law applies to Richardson’s state law claims. Similar to the
federal doctrine, under lllinois law, “[a] clairof equitable estoppel exists where a person, by
his or her statements or conduatjuces a second person to rety his or her detriment, on the
statements or conduct of the first persor\Warciak v. Subway Restaurants, |[880 F.3d 870,
872 (7th Cir. 2018) (quotingervin v. Nokia, Inc. 812 N.E.2d 534, 541 (lll. App. 2004)).
“[E]quitable estoppel prevents a party from assgrthe expiration of the statute of limitations
as a defense when that party’s improper condugtinduced the other intailing to file within
the statutory period. Liberty v. City of Chicago860 F.3d 1017, 1020 (7th Cir. 2017) (internal
guotation marks and citation omitted).

The Court applies lllinois’ fraudulent cosalment statute to both Richardson’s Section
1983 and state law claims. See, e®mith 951 F.2d at 837 (applyy lllinois fraudulent
concealment statute to § 1981 and § 1983 claiteppshear275 F.3d at 597 (applying Illinois
fraudulent concealment statute to § 1983 clairi)der lllinois’ fraudulent concealment statute,
“[iIf a person liable to an action fraudulentlyonceals the cause of such action from the
knowledge of the person entitled thereto, theoacmay be commenced at any time within 5
years after the person entitled to bring the samewaiss that he or she has such cause of action,

and not afterwards.” 735 ILCS 5/13-215.THe concealment contemplated by section 13—-215
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must consist of affirmative acts representations calculated Itdl or induce a claimant into
delaying filing of his or her claim, or to grent a claimant from discovering a claimPutzier
v. Ace Hardware Corporatiqrb0 F. Supp. 3d 964, 978 @ Ill. 2014) (quotingOrlak v. Loyola
Univ. Health Sys 885 N.E.2d 999, 1009 (lll. 2007)). “Aahtiff seeking to use fraudulent
concealment to toll a limitations periodnust establish that the defendant made
misrepresentations or performed acts which it knevwe false, with théntent to deceive the
plaintiff, and that the plaiiff detrimentally relied on thasrepresentations or actdd.
[I1.  Analysis

The ASA Defendants argue that Richardson’swsaare barred by the applicable statutes
of limitations because there is no dispute that“knew that he had been injured and his
constitutional rights had been violated wherohginally filed [his] [Jomplaint in 2012” and no
dispute that he “was aware of the [ASA] fBredants’ involvement irhis alleged wrongful
conviction well before he filedhis [clomplaint in 2012.” [447ht 6. In particular, the ASA
Defendants argue, Richardson admits that hevlateghe time of his suppression hearing in 1997
that Johnson was lying when he testified tHithardson had orally confessed to him.
Richardson also admits that he knew at the thais 1997 criminal trial that Valentini was
lying about why Richardson refad to sign a written cordsion. In addition, the ASA
Defendants argue, Saunders’ complaint—which alleged that Valentini, Johnson and the
Defendant Officers were all avaathat Richardson’s confessionsmie product of coercion and
was merely a fabricated version of eventsesld have removed any doubt about Richardson’s
ability to name the ASA Defendants in his original complaint.

Richardson responds that the ASA Defendaatiégedly false in-gurt testimony is

irrelevant because testifying falsely does not constitute an actionable constitutional violation, as
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witnesses have absolute immunity from s@itsmming from their testimony. According to
Richardson, it is only the ASA Defendants’ “contleutside of court for which they can be
liable and for which they can be sued” andduoald not “circumvent absolute immunity by
alleging a conspiracy to provide false testiy—more is required.” [469-1] at 20 (citing
Rehberg v. Paulkb66 U.S. 356, 368-69 (2012)). Richardscould not have known “more,” he
contends, until he received the 302 Report from the FBI through third-party discovery.
Richardson also argues, in the alternative, that doctrines of equitde tolling, equitable
estoppel, and fraudulent concealment apply te dais claims or, at a minimum, there are
disputed questions of fact abautbether the doctrines apply, whiotust be decided by a jury.

After considering the parties’ argumerdad the evidence in the record, the Court
concludes that the discovery rule did not opetatextend the accrual of Richardson’s claims to
the date on which the 302 Report was produted,nonetheless a jury must be allowed to
decide—for all of the claims except the failuceintervene claim against Valentini—whether
one or more equitable doctrines tolled the watof limitations. Rihardson’s failure to
intervene claim against Valentini is time-barradd summary judgment will be entered in favor
of Valentini on that claim only.

The Court begins with the discoveryleu Richardson’s claims against the ASA
Defendants accrued prior to the productiorthef 302 Report becaugdchardson knew by the
time he was convicted that hedhlbeen injured, thdtis injury was wrongflly caused, and that
the ASA Defendants were involved some way in causing hisjiumy. In particular, taking
Richardson’s version of the facts as true, Ridkan told Valentini on # day he was arrested
that he would not sign his confession becauseohal confession was just a story made up by

CPD officers. Richardson theocgé knew that Valentini was lying when he testified at the
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criminal trial that Richardson refused to sign tdomfession because his father told him not to.
As to Johnson, Richardson asserts that heemeonfessed to Johms and that he thought
Johnson was lying when he testified at Ridisan’s suppression hearing that Richardson had
orally confessed to him.

This evidence put Richardson on notice thath of the ASA Defendants’ may have been
involved in causing his injury, vwth was the use of his coercerhl confession to convict him
for a murder he did not commit. For purposéshe discovery rule, knowledge that he was
wrongfully injured and who causele injury is what matterskovacs 614 F.3d at 674Cancer
Foundation 559 F.3d at 674Fayoade 284 Fed. Appx. at 347. It does not matter that
Richardson could not have sued the ASA Defatgldased solely on their allegedly false
testimony during his criminal proceedings, whiwas protected by absolute immunity. See
Rehberg 566 U.S. at 367. Regardlest his ability to sue, thallegedly false testimony put
Richardson on notice that the ADefendants were, in part, ggonsible for his injury and
should have prompted him to investigate witaer involvement the ASA Defendants may have
had and whether that involvement was actionable.

Thus, Richardson’s claims—which all gsume that his conviction was obtained
wrongfully based on a false, coerced confession—accrued not when he received the 302 Report,
but when his conviction was vacated. Seglor v. City of Chicago80 F. Supp. 3d 817, 826
(N.D. 1ll. 2015) (underHeck v. Humphrey512 U.S. 477 (1994), arrestee’s Fifth Amendment
self-incrimination claim accrued on date his conwigtior murder was set aside, rather than date
of conviction);Grayson v. City of Auroral57 F. Supp. 3d 725, 742-43.IN Ill. 2016) (8 1983
due process claim brought by former inmatbo was exonerated from murder conviction

accrued on date inmate’s conviction was thrown dampdderly v. R.U.F.F. Drug Enforcement
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Task Force 239 F.3d 892, 900 (7th Cir. 2001) (explaining théck “holds that claims
resembling malicious prosecution do not accrue until the prosecution has terminated in the
plaintiffs favor”). Richardson knew at it point that the ASA Defendants had some
involvement in causing his injury and was pessible for investigating further to determine
whether he had any cognizable legal claims agdmesn. Richardson failed to file his claims
against the ASA Defendants withiwo years of their accrual.

Nonetheless, one or more tolling doctarmaay have extended the time for Plaintiff to
file suit. Richardson argues thidtree equitable talig doctrines apply unddhe facts of this
case: equitable tolling, equitaldstoppel, and fraudulent concealment.  The Court  first
considers the application of these doctrinefichardson’s failure to intervene claim against
Valentini, because the relevant facts are diffeder that claim than for Richardson’s other
claims against the ASA Defendants. The Coartctudes that Richardson’s failure to intervene
claim against Valentini is not tolled under any theory, because the undisputed facts in the record,
viewed in the light most favorable to Rictdaon, show that Richardson had enough information
to include this claim in his original complaint. S&eney Hillman Health Center of Rochester v.
Abbott Laboratories, In¢ 782 F.3d 922, 931 (7th Cir. 2015)(stable estoppel and equitable
tolling end when plaintiff discovers or with dddigence should have discovered facts sufficient
to realize he has a cognizable claim).

According to Richardson, he told Valention the day he was arrested that his oral
confession was just a story thag t&PD officers told him to tellYet, as Richardson would have
known when he filed his original complaint, Vatiemn did not intervene terevent the use of the
oral confession against Richardson at his crahimial. There isno apparent reason why

Richardson could not have includedstfailure to intervene claim in his original complaint. This
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claim is not based on Valentini’'s immune triasttmony, but rather on #&ifailure to take any
action when Richardson told him that the CHicers fed him a story.Tellingly, Richardson
does not point to anything in the 302 Report thas necessary to alert him to a failure to
intervene claim against Valentini. Therefovalentini is entitled to summary judgment on the
failure to intervene claim.

As to Richardson’s remaining federal ot against the ASA Defendants, the Court
concludes that a jury must b#owed to determine whether etgble tolling, equitable estoppel,
or fraudulent concealment applygave the claims from the runnionfjthe statute of limitations.
For all of the claims, there are material fattliaputes concerning whedr Richardson knew or
should have known that he could bring sagfainst the ASA Defendants; whether the ASA
Defendants actively misled Richardson in a marthat prevented him from timely filing his
claims; and whether, even if the ASA Defenttawere blameless, étiardson was nonetheless
prevented from asserting his rights in some extliaary way. The evidence, viewed in the light
most favorable to Richardson, is “sufficientdieeate a factual dispute concerning tolling of the
statute of limitations, and thus prevents tbourt from granting summary judgmentialperin
v. Halperin 2012 WL 832786, at *4 (N.D. lll. Mar. 8, 2012).

As Richardson correctly emphasizes, he cowalthave brought a conspiracy claim based
solely on the ASA Defendants’ allegedly falsestimony during theriminal proceedings,
because that testimony is prdemt by absolute immunity. Sé&ehberg 566 U.S. at 367. The
ASA Defendants argue that immunity is a &str man” because Richardson’s claims “are not
based on the immunized testiny but rather on Valentini andohnson’s patrticipation in
[Richardson’s] alleged false and involuntarynfassion.” [473] at 7. However, Defendants do

not point to any other informatn that Richardson had, prior teceiving the 302 Report, about
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how Valentini and Johnson participated in obitag and using the involuntary confession, or
what Valentini and Johnson knew about the Officer Defendants’ allegedly unconstitutional
tactics. The Court cannot say as a mattelawf that Valentini and Johnson’s allegedly false
testimony necessarily would have put Richardsemotice that Valentini and Johnson conspired
with the Officer Defendants to obtain the falsenfession and use it against him to obtain a
wrongful conviction. Even if it would be reasotalio presume the existence of a conspiracy
based on the ASA Defendantslda testimony, this is nanough for purposes of summary
judgment. The ASA Defendants are not entitled to summary judgment for “point[ing] to facts
which might have caused [Richardson] to inquire,could have led to evidence supporting his
claim.” In re Copper Antitrust Litigation436 F.3d 782, 792 (7th Cir. 2006) (quotiMgrton’s
Market, Inc. v. Gustafson’s Dairy, Inc198 F.3d 823, 832-33 (11th Cir. 1999) (emphasis in
original)). “A defendant who daeethis has succeeded in demoatstig only that there is a jury
guestion regarding the tolling of the statutdimiitations,” and “[tjo award summary judgment

on such a showing is error.ld.; see als®Amerigas Propane, L.P. v. BP America,.|n891 F.
Supp. 2d 844, 859 n.13 (N.D. IIl. 2010).

The ASA Defendants assert that Saundspecifically allegedthat the Cook County
Defendants conspired with the police in eligt a false confession from Richardson,” which
“shows as a matter of law that Richardson had @efit information to bring conspiracy claims
against the Cook County Defendants if that is wiatwanted to do.” [473] at 9. However,
Saunders’ complaint is not evidence, and Sawghdattorneys’ evalu#on that they had a
sufficient basis to sue the ASA Defendantsnat binding on Richardson or his attorneys.
Moreover, the complaint’'s allegations theduch on Richardson areot consistent with

Richardson’s subsequent deposition testimdnguathe ASA Defendantshvolvement in his

21



coerced confession. Richardststified that Johnson had natfgito do with his confession
(indeed, he never met Johnson) #mat Valentini was only brouglm to the interrogation room

to take down his confession and had no involvement in pressuring him to confess or telling him
what story to give in his confession. If R&zdson thought that Saundefattual pleadings were
inaccurate, he could not be expected to miythem to bring his own suit against the ASA
Defendants.

Further, there are material factual digsutoncerning whether (a) the ASA Defendants
actively misled Richardson by ihg in their answers, deptisn testimony and discovery
responses and (b) even if ASA&l not actively mislead Richdson, Richardson suffered from
an “irredeemable lack of information” thats only remedied when he obtained the 302 Report
through third party discoveryPlunkett 14 N.E.3d at 681. ARichardson summarizes:

“Johnson made his admissions to thel iB March of 2012—several months

before this suit was filed. He nevel®s proceeded to make every effort to

prevent Richardson from learning abauit just his underlying misconduct, but

also the fact that he had admitted that misconduct in a formal interview as well.

Discovery was stayed against the ASAs Hray were not required to Answer the

complaints until 2014. But, even then, had Johnson admitted at the outset—for

example, in his Answer—that the snbnduct had occurred, Richardson would

have been in a position to sue him far earlier. The same goes for Valentini who

also denied any wrongdoing, sought a stdydiscovery against himself, and

refused to answer basic integatories about his viewan the teens.” [469-1] at

26.

The ASA Defendants dispute Ranison’s characterization ofein discovery responses and
tactics, but these disputes simply highlightywdummary judgment wodlbe premature. For

instance, Johnson argues that he did not distliesEBI interview in his interrogatory responses
because he understood Richardson’s request to liedito persons he spoke with after Plaintiff

filed his complaint. A jury might believe thexplanation, but might alsbelieve that Johnson

was “actively misle[ading]” PlaintiffPlunkett 14 N.E.3d at 681, and “inten[ded] to deceive”
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him with “misrepresentations [Johnson] knew to be falgutzier, 50 F. Supp. at 978, or by
“hiding evidence,”Shanoff 258 F.3d at 702, thereby prevagtiPlaintiff from amending his
complaint before the statute lnitations ran. See alsBingletary v. Continental lllinois Nat.
Bank and Trust Co. of Chicag® F.3d 1236, 1241 (7th Cir. 199@®cognizing that equitable
estoppel may apply where defendant has “concdadiddence from the plaintiff that he needed
in order to determine that he had a claim”’And even if a jury believed that the ASA
Defendants’ actions during discovery were engiiahocent, it could nonetheless conclude that
Richardson “could not learn” dhe ASA Defendants’ participatn in the alleged conspiracy
before the statute of limitations ran, despite his “exercise of due diligence,” such that equitable
tolling would apply. Plunketf 14 N.E.3d at 681. For theseasons, the ASA Defendants’
motion for summary judgment on dhiardson’s Section 1983 and st&w conspiracy claims is
denied.

The Court now turns to the Fifth Amendm and Due Process claims. Other than
Johnson’s immune testimony, the ASA Defendants poimto evidence that, prior to receiving
the 302 Report, Richardson had any direct knowledge that Jolmasbanything to do with
obtaining his false confession, fabricating falsports or other eve&hce, or withholding
exculpatory or impeachment evidenceioPto receiving the 302 Report, Richardseasaware
thatValentiniknew that Richardson’s oral confession rhaye been false and illegally obtained,
as Richardson testified that he told Valentini that the confession was just a story that the police
told him to tell. Nonetheless, there is no evidence that Valentini was involved in procuring the
false confession, as the recaldows that Valentini was not ime room when the police fed
Richardson the false story or promised him lenienaxchange for his coegsion. It also is not

clear from the record what role Valentinaped—or what Richardson should have known, prior
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to receipt of the 302 Report, about the roldevitini played—in prosecuting Richardson using
the allegedly false confessionginding fabricating ay reports or evidence or withholding any
exculpatory or impeachment evidence. Wieeta reasonable persamould have inferred
Johnson and Valentini’s participation in the aiwbn of Plaintiff's Fifth Amendment and Due
Process rights is a question that cannot be decided on summary judgment.

Further, for the same reasons explained abthere are also matarifactual disputes
concerning whether the ASA Bmdants actively misled Richardson by providing false
pleadings, deposition testimony and discovergwars and, alternagly, whether Richardson
suffered from an “irredeemable lack of infortoa” that was only remedied when he obtained
the 302 Report.Plunkett 14 N.E.3d at 681; cf. CRotella v. Wood528 U.S. 549, 561 (2000)
(“where a pattern [of racketeering activity] remagiscure in the face of a plaintiff's diligence
in seeking to identify it, equitable tolling may be areswer to the plairffis difficulty” in filing
suit within the limitations period following discoveoy injury). These corasions also apply to
the failure to intervene claim against Johnsone Thurt cannot say as a matter of law based on
the record before it that, prior to obtainitige 302 Report, Plaintitnew or should have known
that Johnson was aware of the Officer Defemslariolation of his Fifth Amendment and Due
Process rights but failed to intervene.

That leaves Richardson’s malicious mogtion and IIED claims. The parties do not
discuss these claims separately and the Conrtotaletermine based on the record before it that
tolling is unavailable for these claims. In feular, it is not clear from the parties’ LR 56.1

statements what roles the ASA Defendants plaggafosecuting Richardson, what information,

! Defendants’ contention that Richardson “always krikat he had claims against ... Johnson, as [he
was] involved in procuring the oral confession that resulted in the criminal conviction,” is incorrect, [473]

at 13, because—taking Richardson’s testimony as true, as we must at this stage—Richardson never met
Johnson prior to Johnson providing false testign at his suppression hearing and had no idea why
Johnson lied.
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if any, Richardson had or reasonably could hdigeovered about their roles prior to receiving
the 302 Report, and whether that information widuve been sufficient to support a malicious
prosecution claim. As to the IIED claim, the Cogannot say as a matter of law that, prior to
receiving the 302 Report, Richaoshad sufficient information tbring an IIED claim against
either ASA Defendant. Richamis purports to have known thdéte ASA Defendants lied in
their testimony during the criminal proceedinbst that testimony was protected by absolute
immunity. As to both state lawlaims, there are also materifcts in dispute concerning
whether the ASA Defendants actively mestl Richardson by providing false pleadings,
deposition testimony and discovery responses avel) if the ASA Defendants are blameless,
whether there was an irredeemable lack of infdrom despite Richardsondsscovery efforts.
V.  Conclusion

For- the foregoing reasons, the ASA Dwfants’ and Cook County’s motion for
summary judgment [446] is granted in part andiel@ in part. Summary judgment is entered in
favor of Valentini on Richardsos’Section 1983 failurto intervene claim. Summary judgment
is denied as to all other claimagainst the ASA Defendants ane tGounty. This case is set for

status hearing on June 13, 2018 at 9:00 a.m.

Dated:May 29,2018 E” E ::/

Robert M. Dow, Jr. &%
Lhited States District Judge
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