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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ST GEORGE INVESTMENTS LLC, an lllinois )
limited liability company,

Raintiff,

V. Caséo. 12-cv-9186

— e N N

QUAMTEL, INC., a Nevada corporation; and )
TRANSFER ONLINE, INC., an Oregon )

corporation JudgdRobertM. Dow, Jr.

Defendants.
MEMORANDUM OPINION AND ORDER

Before the Court is a motion to dismiss fack of personal jurigdtion [25], filed by
Defendant Transfer Online, and a motion to dssrfor failure to state a claim [27], filed by
Defendants Transfer Online and QuamTel. Ferrdasons stated below, the motion to dismiss
for lack of personal jurisdictior2p] is granted. The motion to digs for failure to state a claim

[27] is granted in parnd denied in part.
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Background*

On January 29, 2013, Plaintiff &teorge Investments LLC (“Skeorge”) filed the first
amended complaint (“FAC”) at issue here against QuamTel, Inc. (“QuamTel”) and Transfer
Online, Inc. (“Transfer Online”). St Georgdleges that it acquired a promissory note (“the
purchased note”) from QuamTel for $422,000 on December 31, 20E8C ¥ 9; Ex. A
Exchange Agreement Mar. 30, 2012. On April 1, 2012, St George and QuamTel entered into an
exchange agreement, pursuant to which St @eexchanged the prossory note for a new
convertible promissory note (“the exchangetefioin the principal amount of $465,000. FAC |
10. As set forth in the exchange agreem@&uiamTel agreed to pay all amounts due under the
exchanged note on or before September 30, 2012. FAC T 11. In conjunction with the exchanged
note, QuamTel issued an irrevocable instructidhg('transfer instruction” or “the instruction”)
to its transfer agent, Transfer Online. FAC § Bcording to Plaintiff, the transfer instruction
obligated Transfer Online to issue QuamTel comstook to St George Bt George presented a
properly completed conversion notice to Transfelif@n FAC § 14. In thag¢vent, the transfer
instruction required Transfer Online to issue tommon stock within tke trading days and

specified that Transfer Online wdo ignore any instafion to the contrary that it may receive

! The facts are drawn from Plaintiff’s first amendeunplaint. For the purposes of Defendants’ 12(b)(6)
motion to dismiss, the Court assumes as true all well-pleaded allegations set forth in the first amended
complaint. Seillingsworth v. HSBC Bank Nevada, N.A07 F.3d 614, 618 (7th Cir. 2007). However,

with respect to Defendant’s 12(b)(2) motion, and as discussed more fully below, Plaintiff has the burden
of establishing grima faciecase of personal jurisdiction. S8&eel Warehouse of Wis., Inc. v. Leach

154 F.3d 712, 714 (7th Cir. 1998). When determinithgther Plaintiff has met its burden, jurisdictional
allegations pleaded in the complaint are accepted astitass proved otherwise by affidavits or exhibits.
SeePurdue Research Found. v. Sanofi-Sythelabo, 838.F.3d 773, 782 (7th Cir. 2003)avelers Cas.

& Sur. Co. v. Interclaim (Bermuda) L{B04 F. Supp. 2d 1018, 1021 (N.D. Ill. 2004).

2 Although the FAC states that St George acquttesl promissory note on December 31, 2012, the
exchange agreement, the convertible promissote, rend the transfer instruction (all of which are
attached to the FAC as Exhibits A, B, and C, respelgfivconfirm that this date is a typo and that St
George actually acquired the promissory note on December 31, 2010.
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from QuamTel. FAC Y 14. The transfer instioig also stated thatng delay in issuing the
common stock could result in econorhimrm to St George. FAC { 16.

Plaintiff alleges that QuamTel failed toypthe amounts due under the exchanged note,
FAC {1 17, which prompted Plaintiff to delives QuamTel and Transfer Online a conversion
notice pursuant to the exchanged note, glgcto convert $20,000 of the exchanged note’s
balance into shares of QuamTel common s{bitle conversion shares”). FAC { 18. QuamTel
and Transfer Online, however, failed to delitke shares. By doing so, Plaintiff argues,
QuamTel violated the terms of the exchahgete and both QuamTel and Transfer Online
disobeyed the transferstruction. FAC 1 19, 20. Plaintifbntends that QuamTel also violated
the terms of the exchanged noteldransfer instruction when itriferfered with Transfer Online
and threatened to change transfer agents i twdevoid issuing theanversion shares.” FAC |
21.

St George filed a complaint in this case on November 15, 2012. On January 29, 2013, St
George filed a five-count first amended comptiaihich Transfer Online now moves to dismiss
in its entirety for lack of personal jurisdicti¢®5]. Both Transfer Online and QuamTel move to
dismiss Counts Il, Ill, and V for flare to state a claim [27]. &@int | is a breach of contract
claim against QuamTel stemming from Quam3allleged failure to pay the amounts due under
the exchanged note. Count Il is a breach of contract claim against QuamTel and Transfer Online
based on their alleged failure to comply with tfensfer instruction, whit St George maintains
constituted a valid and binding cordtdao which it was a third-partoeneficiary. Count Il is an
alternative claim for quasi contract, unjust ehment, and/or quantum meruit that St George
asserts against QuamTel in the event that the exchanged note did not constitute an enforceable

contract between them. Count IV alleges thaai@Uiel and Transfer Online violated Article 8 of



the Uniform Commercial Code by failing to register the stock transfer of the conversion shares.
Count V is a conversion claim against Quamaded Transfer Onlindased on their alleged
violations of the exchanged natad transfer instruction.

. Per sonal Jurisdiction

A. Background

Rule 12(b)(2) states that an action agamparty over whom #h Court lacks personal
jurisdiction must be dismissed. &eR. Civ. P. 12(b)(2). As méioned, Plaintiff has the burden
of establishing g@rima faciecase of personal jurisdiction. S8teel Warehouse of Wis., Inc. v.
Leach 154 F.3d 712, 714 (7th Cir. 1998). When detaing whether Plaintiff has met its
burden, jurisdictional allegations pleaded in the complaint are accepted as true unless proved
otherwise by affidavits or exhibits. SPerdue Research Found. v. Sanofi-Sythelabo, S38.

F.3d 773, 782 (7th Cir. 2003Jravelers Cas. & Sur. Co. v. Interclaim (Bermuda) L804 F.
Supp. 2d 1018, 1021 (N.D. Ill. 2004). “[O]nce thdeatwlant has submitted affidavits or other
evidence in opposition to the exercise of judtdn, the plaintiff musgo beyond the pleadings
and submit affirmative evidence supportitng exercise of jurisdiction.”Purdue 338 F.3d at
783. The plaintiff is entitled to have any corilian the affidavits rgarding relevant facts
resolved in its favorld. at 783.

Plaintiff is a limited liability company whoseadée of incorporation and principal place of
business is lllinois. FAC f 1. Oregon is Defendant Transfer Online’s state of incorporation and
principal place of business. FAC § 5. In Tsfem Online CEO Lori Lyingston’s declaration,
attached to Transfer Online’s motion to dism&se represents that the company is a registered
securities transfer agent for certain publicly traded companidading QuamTel, that conducts

all of its business in Oregon. Livingston Dec.3{%. Specifically, Transfer Online conducts all



of its securities transfers, physically keepssatick certificates in a vault, and maintains and
services its computer servers in Oregon. LiviagDec. 1 5. According to Ms. Livingston,
Transfer Online has never conducted businessdlimois; is not registered to do business in
lllinois; maintains no registeredgents, employees, or propeity lllinois; and no employees
have travelled to lllinois on company businetsvingston Dec. | 6-8.Transfer Online does

not direct any advertising dflinois residents and none ofdhpublicly traded companies for
which it maintains securities accounts are incorporated in lIllinois. Livingston Dec. | 8.
Moreover, Ms. Livingston represents that Ts&m Online has never had “any contracts or
customers in lllinois.” Livingston Dec. | 6.

Plaintiff disputes two of MsLivingston’s representations. rBt, St George refutes that
Transfer Online has no “lllinois customers.” George has provided ieence from Transfer
Online’s website that suggests that Defendastdtdeast two customers with lllinois business
addresses. Second, Plaintiff djsges that Transfer Online has never “had any contracts” in
lllinois. St George contends that the trangfistruction constituted a contract between QuamTel
and Transfer Online to which dhinois citizen (St George) waa third-party baeficiary and,
therefore, constitutes an “lllinois contract.”

B. Legal Standard

A federal court sitting in diversity inllinois will have personal jurisdiction over a
defendant only if jurisdiction is prep under lllinois’s long-arm statuteCitadel Grp. Ltd. v.
Wash. Reg’l Med. Ctr536 F.3d 757, 760 (7th Cir. 2008). Thus, courts examine three “distinct
obstacles to personal jurisdiction:” (1) statewtaty law, (2) state constitutional law, and (3)
federal constitutional law. Sd®AR, Inc. v. Turner Diesel Ltdl07 F.3d 1272, 1276 (7th Cir.

1997). But because the lllinois long-arm statwuthorizes personal jurisdiction to the



constitutional limit, the analysis “collapse[sito two constitutional inquiries — one state and
one federal.”"RAR 107 F.3d at 1276.

The Seventh Circuit has noted that “thereasoperative difference between the limits
imposed by the lllinois Constitution and theléeal limitations on personal jurisdictiorklyatt
Int'l Corp. v. Cocq 302 F.3d 707, 715 (7th Cir. 2003), dés@ cautionary pronouncement in a
1990 lllinois Supreme Court decision suggesting thatstate and federal standards may not be
co-extensive. SeRollins v. Elwood565 N.E.2d 1302, 1316 (lll. 1990); see disamtt Int’l, 302
F.3d at 715 (acknowledgingollins but noting that even if thBlinois state and federal due
process standards hypotheticallyghti diverge, no basis for suahdivergence existed in the case
before it). In light of the Seventh Circuit’'s assessmenHyatt and the absence of pdRtllins
guidance from the lllinois courts as to howndis and federal law may differ as a practical
matter in regard to personal jurisdictiorsiagle due process inquiry will suffice. Segatt, 302
F.3d at 715Kostal v. Pinkus Dermatopathologgb., P.C, 827 N.E.2d 1031, 1037 (lll. App. Ct.
1st Dist. 2005) (noting that the court had not located anyRalfitts cases finding that federal
due process requirements had been met whigreid due process requirements were not).

The federal test for personal jurisdiction undlee Due Process Clause of Fourteenth
Amendment authorizes a court to exercisesfliation over a non-residedefendant only if the
defendant has “certain minimum contacts with [¢tete] such that the maintenance of the suit
does not offend ‘traditional notions ofifgplay and substantial justice.”Int'l Shoe Co. v.
Washington 326 U.S. 310, 316 (1945) (quotingjlliken v. Meyer 311 U.S. 457, 463 (1940)).
“[l)t is essential in each case that there be some act by which the defendant purposefully avails
itself of the privilege of conduetg activities within the forum &te, thus invoking the benefits

and protections of its laws.Hanson v. Denckla357 U.S. 235, 253 (1958)This “purposeful



availment” requirement ensures that a non-resident defendant will not be forced to litigate in a
jurisdiction as a result of random contacts with the forum or the unilateral activity of the
plaintiff. Burger King Corp. v. Rudzewic471 U.S. 462, 474-75 (1985).

In addition, the Supreme Court has distiisged two types of peonal jurisdiction:
general and specific.Helicopteros Nacionales de Colombia v. Hall66 U.S. 408, 414-16
(1984); see alsaBID, Inc. v. GoDaddy Grp., Inc623 F.3d 421, 425-26 (7th Cir. 2010).
General jurisdiction exists where the defendaas$ “continuous and sgshatic” contacts with
the forum state.Helicopteros 466 U.S. at 416. If such contaetsist, “the court may exercise
personal jurisdiction over the defemd even in cases that do @oise out of and are not related
to the defendant’s forum contactddyatt, 302 F.2d at 713.

On the other hand, specific jurisdiction more limited and a plaintiff in such
circumstances must show that the alleged oceptsy between the parties “arise[s] out of” or
“relate[s] to” the defendant’s fam contacts in addition to ebteshing that minimum contacts
exist. Id. The defendant’s contacts with the forum statstne of a nature and quality such that
the defendant has fair warnitigat it could be requed to defend a suit in that forunBurger
King, 471 U.S. at 472. This ensures that jurisdictwar a defendant is “not based on fortuitous
contacts, but on contacts that demonstrate areéationship with the state with respect to the
transaction at issue” and that “the defendant retsirificient, albeit minimal, ability to structure
its activities so that it can reasonably antitgpte jurisdictions in which it will be required to
answer for its conduct."Purdue Research Found38 F.3d at 780. “Notably, it must be the
activity of the defendant that makes it amenabl@irisdiction, not the utateral activity of the

plaintiff or some other entity.’ld.



Even if the purposeful availment and spexifirisdiction requirements have been met,
the Court also must consider whether the @ser of personal jurisckion comports with
“traditional notions of fair @y and substantial justice Burger King 471 U.S. at 476 (quoting
Int'l Shog 326 U.S. at 320). “Thus, courts in ‘apprape cases’ may evaluate ‘the burden on
the defendant,” ‘the forum Stateisterest in adjudicating the dispute,” ‘the interstate judicial
system’s interest in obtaining convenient and effective relief,” ‘the interstate judicial system’s
interest in obtaining the most efficient resolutiorcohtroversies,” and ‘the shared interest of the
several States in furthering fundamargubstantive social policies.’Burger King 471 U.S. at
477 (quotingWorld-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 292 (1980)). These
considerations are sometimes used to estabiislreasonableness ofrigdiction in lieu of a
strong showing of minimum contact8urger King 471 U.S. at 477 (citingleeton v. Hustler
Magazine, InG.465 U.S. 770, 780 (1984)).

Finally, because the personal jurisdictimguirement may be waived, a litigant can
consent to the jurisdiction of a particulasurt, either expressly or impliedBurger King 471
U.S. at 472 n.14. “For example, particularly tie commercial contéx parties frequently
stipulate in advance to submit their controversogsresolution within a particular jurisdiction.
Where such forum-selection provisions have bagained through freelyegotiated agreements
and are not unreasonable and unjust, their enforcement does not offend due prédess.”
(internal citations omitted).

C. Analysis

Plaintiff concedes that Transfer Online has not had the continuous and systematic contact
with Illinois that is required to establish gealejurisdiction. Instead, St George argues that

Transfer Online consented to jurisdiction by signthe transfer instrtion and that by doing so,



purposefully availed itself of the benefits of lllinois such that specific jurisdiction exists here, as
well.

Although the transfer struction is silent on the issue of jurisdiction, Plaintiff argues that
the instruction’s reference to the exchange agreement and exchanged note effectively
incorporates the terms of those documents into the instruction itself. Both documents include a
forum selection clause, wherel®¢ George and QuamTel consehte personal jurisdiction in
any state or federal court @ook County, lllinois inthe event of a dmite concerning those
agreements. Plaintiff argues that every termt@ioed in both the exchange agreement and the
exchanged note applies with equal force to thedier instruction simply because the instruction
references those documents. Hfere, Plaintiff contends, Trafer Online agreed to be bound
by the forum selection clauses in those agreenamisonsented to jurisdicn in every court in
Cook County by signing the instruction.

Even assuming,arguendo that the transfer instructiors a contract (something that
Transfer Online disputes), the problem with thiggument still is that “[flor a contract to
incorporate all or part of anothdocument by reference, the refeze must show an intention to
incorporate the document and make it part of th@ract. lllinois requireshat incorporation be
clear and specific.” 188 LLC v. Trinity Indus., Inc.300 F.3d 730, 736 (7th Cir. 2002).
Documents are only incorporated f®ference into a contract ‘that intention is clearly shown
on the face of the contractJago v. Miller Fluid Power Corp.615 N.E.2d 80, 82 (lll. App. Ct.
2d Dist. 1993). The transferstmuction refers to the exchange agreement and the exchanged
note, but the instruction does nekpress any intention to incorporate the terms of either
document and makes no mention of their foruned®n clauses. Thé&ansfer instruction

begins:



Reference is made to that certain Cotilsle Promissory Note dated as of
December 31, 2010 (the “Note”), made by QUa@mInc. . . . pursuant to which
[QuamTel] agreed to pay to St Georgedstments LLC . . . the aggregate sum of
$465,000 plus interest, fees, and collectiostgo The Note was issued pursuant

to that certain Exchange Agreement datedfadarch 30, 2012 . . .. Pursuant to

the terms of the Note, at the option o tHolder, the Note may be converted into

shares of the common stock . . . of [QuatT . . . This irrevocable letter of

instructions (this “Letter”)shall serve as the authmation and direction of the

[QuamTel] to Transfer Online or its succassas [QuamTel's] transfer agent . . .

to issue . . . shares of Common Stockhe Holder . . . upon conversion of the
FAC Ex. C at 1 Mar. 30, 2012 Traesfinstruction. The instruction then lays out the specific
manner and procedures by which Transfer Onlas to convert the shares upon St George’s
request. Quite clearly, the exchange agre¢raed the exchanged note are mentioned only for
context; the instructions woulde meaningless without refemnto the underlying agreements
between St George and Quarhifet they implicate.

The only other reference to the exchange agreement or the exchanged note in the transfer
instruction is in a paragraphatreads: “[QuamTel] acknowledgtsat [St George] is relying on
the representations and covemsamiade by [QuamTel] in this Letter and that [the transfer
instructions] constitute a material inducemeat [St George] to enter into the Exchange
Agreement.” Id. at § 7. Plaintiff's argument that the parties’ intent to incorporate the terms of
all referenced documents “is clearly shown onftiee of the Transfer Agement” is therefore
wholly unsupported. The d@nsfer instruction émces no intention wditsoever by Transfer
Online to be bound by the terms of either thehange agreement the exchanged note.
Moreover, Transfer Online was not a party to eithfehe referenced agreements, making it even
less plausible that Transfer Online intendethécdbound by the forum selection clauses in those

agreements, given the likelihoodathTransfer Online was not evenvare of the existence of

those clauses. Because the transfer instruction does not demonstrate a clear intention to
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incorporate the terms of thosehet agreements, personal jurisdatiby consent is lacking here
under lllinois law.

Absent jurisdiction by consent, St Georgguas that Transfer Online’s signature on the
transfer instruction edtéishes the existence epecific jurisdiction. Plaintiff acknowledges that
an out-of-state party’s contract with an intstgarty alone is insufficient to establish the
minimum contacts required for personal jurisdiction. BemerKing, 471 U.S. at 478; see also
Corus Intern. Trading Ltd. v. Eregli Dar ve Celik Fabrikalari, T.A.$765 F. Supp. 2d 1079,
1085 (N.D. Ill. 2011) (“Plaintf must . . . look to more than tHact of the [contract] to establish
personal jurisdiction.”).  Nevertheless, St dBge argues that the instruction’s explicit
recognition of the potential harm to St Georgethe event of a breach of the instruction is
enough to hale Transfer Online into court in lllswoiSpecifically, the trafer instruction states
that “[Transfer Online] understarg][that a delay in either the crediting of the Conversion Shares
or the delivery of certificates, as the case rhaycould result in economic loss to [St George]
and that time is of the essence in [Transfelir@is] processing of &onversion Notice.” FAC
Ex. C § 3 Mar. 30, 2012 Transfer Instruction. Therutdion also says that “[tlhe parties hereto
specifically acknowledge and agree that in thenéwf a breach or threatened breach by a party
hereto of any provision hereof, [St @ge] will be irreparably damaged.id. § 8. Although
“prior negotiations and contemplated futunsequences, along with the terms of the contract
and the parties’ actual course of dealing’yniadicate that a defendapurposely established
minimum contacts with a forum,id( at 479), the Court faildo see how these clauses
demonstrate Transfer Online’s purposeful availment. It is a truism that a party may be harmed in
the event of a breach. That the instructioplieitly says so, therefore, does not advance

Plaintiff's argument as tqurisdiction. In factthe specific language twwhich St George points
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appears to contemplate the type of reliefilabde — temporary injunctive relief based on
irreparable harm — rather thadine jurisdiction or venuén which any relief would be sought.
Moreover, the discussion tiuture consequences” BBurger Kingmakes clear that the Supreme
Court was referring to the future consequenakethe contract itselind not of a breach (as
Plaintiff argues). Burger King 471 U.S. at 479 (“[W]e have emphasized the need for a highly
realistic approach that recognizeatth contract is ordinarily bain intermediate step serving to
tie up prior business negotiations with future @psences which themselves are the real object
of the business transaction.”) (internal citations omitted).

In assessing whether specifjurisdiction exists, llling courts often look to “who
initiated the transaction, where the contra@s entered into, where the performance of the
contract was to take place, and where the contract was negoti&igddel 536 F.3d at 762.
Here, Transfer Online did not initiate the tracson and did not engage any negotiation with
St George. QuamTel and St George may have negotiated the terms of the instruction, but the
record suggests that Transfer Online had no reraknt in the negotiation process. As far as
the Court can tell, Transfer Online had no diremttact with St George at all. As QuamTel's
securities transfer agent, TramsfOnline seems to have had ramtrol over the heeficiaries of
the stock transfers that QuamTel ordered it to affdet In that sense,dnsfer Online’s contact
with lllinois was a mere fortuitous event thatedonot demonstrate a real relationship with the
state for personal jurisdiction purposes. $eedue Research Found338 F.3d at 780. To
conclude otherwise would be to determine thainfer Online is subject to personal jurisdiction
in any state in the union, so long as QuamTetuiess Transfer Online to electronically transfer
common stock to an entity (with who@uamTel not Transfer Online, has contracted) in that

state. The transfer ingttion identifies St George as ahnibis corporation, but outside of that,
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it seems that Transfer Online would not havereknown that QuamTel’s instructions concerned
the state of lllinois in any way. Transfer Onlisgggests, and St Geordees not refute, that its
CEO Ms. Livingston signed the transfer instroistfrom Oregon, (presumably then faxed it back
to QuamTel), and that it was taeetronically transfer the stocks to St George from its office in
Oregon. In the end, Plaintiffargument for the existence ofegjific jurisdictionrests solely on
the fact that Transfer Online siggh the transfer instruction. eBause the law is clear that this
does not constitute purposeful availment, theurt concludes that personal jurisdiction is
lacking and dismisses Transfer Online from the case.NSabhern Grain Marketing v. Greving
2014 WL595767, at *5 (7th Cir. Feb. 18, 2014) (“Withspect to contract gputes, ‘contracting
with an out-of-state party alone cannot establstomatically sufficient minimum contacts in
the other party’s home forum.”) (quotifurdue Research Foun®38 F.3d at 781).

In a footnote, Plaintiff seeks to avoid this fdésy requesting the oppiminity to conduct
jurisdictional discoveryn the hope of finding grounds for geral jurisdiction over Defendant.
To the extent that this request has been prpparted, it is denied. The Seventh Circuit has
held that “[a]t a minimum, the plaintiff muststablish a colorable grima facie showing of
personal jurisdiction before discovery should be permitt€kht. States, Se. & Sw. Areas
Pension Fund v. Reimer Express World Co230 F.3d 934, 946 (7th Cir. 2000). Here, Plaintiff
represents that, after reviewing Transfer Online’s client list, it uncovered that Transfer Online
has two clients with lllinois addsses. In light of this revelan, Plaintiff seeks to obtain
discovery to determine whethém,fact, these (and potentiallyhatr) contacts with the state raise
to the level of “continuous and systematic” sutlat general jurisdiction could exist here.
Particularly in light of Ms. Lyingston’s affidavit regarding éhabsence of Transfer Online’s

purposeful contact with lllinois, it is simplyot plausible that additional discovery from

13



Defendant would reveal that Transfer Online tiesextensive contact witlhe state required to
establish general jurisdiction. As such, theu@ in its discretion ddes the request for
jurisdictionaldiscovery.

Because the Court lacks personal jurisdicbwar Transfer Online, it is not permitted to
assess the merits of Seorge’s claims. Seéassan v. J.P. Morgan Chase and ,C8 F.3d
963, 967 n.1 (7th Cir. 2013). Accordingly, the casdismissed as to Transfer Online without
prejudice to refiling in a faum that may exercise personaisdiction over Defendant.

. Motion to Dismiss

A. Legal Standard

The purpose of a Rule 12(b)(6) motion to disnsssot to decide the merits of the case; a
Rule 12(b)(6) motion tests the sufficiency of the complai@ibson v. City of Chi.910 F.2d
1510, 1520 (7th Cir. 1990). As previously rihteeviewing a motion talismiss under Rule
12(b)(6), the Court takes as true all factuidgations in Plaintiffs’ complaint and draws all
reasonable inferences in their favéfillingsworth, 507 F.3d at 618. To survive a Rule 12(b)(6)
motion to dismiss, the claim first must comply with Rule 8(a) by providing “a short and plain
statement of the claim showing that the pleadenistied to relief” (Fd. R. Civ. P. 8(a)(2)),
such that the defendant is givfair notice of whathe . . . claim i@nd the grounds upon which
it rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355
U.S. 41, 47 (1957)). Second, the factual allegatinrtbe claim must be sufficient to raise the
possibility of relief above the “speculative IéVeassuming that all of the allegations in the
complaint are true.E.O.C. v. Concentra Health Servs., |m96 F.3d 773, 776 (7th Cir. 2007)
(quoting Twombly 550 U.S. at 555). “A pleading thaffers ‘labels and conclusions’ or a

‘formulaic recitation of the elements of a cause of action will not déShcroft v. Igbal 556
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U.S. 662, 678 (2009) (quotinbwombly 550 U.S. at 555). However, “[s]pecific facts are not
necessary; the statement need only give the defefalanbtice of what the . . . claim is and the
grounds upon which it rests.Erickson v. Pardus551 U.S. 89, 93 (2007) (citinBwvombly 550
U.S. at 555) (ellipsis in original). The Court reable complaint and assesge9lausibility as a
whole. See&tkins v. City of Chj.631 F.3d 823, 832 (7th Cir. 201tJ; Scott v. City of Chil95
F.3d 950, 952 (7th Cir. 1999) (“Véther a complaint provides notice, however, is determined by
looking at the complaint as a whole.”).

B. Analysis

Having dismissed Transfer Online as a De#aridor lack of personal jurisdiction, the
Court analyzes Defendants’ joib2(b)(6) motion only with respect to QuamTel. QuamTel seeks
dismissal of Counts I, 1ll, and 9f Plaintiff's FAC and asks thedtirt to preclude Plaintiff from
seeking certain types of relief. Defendant agguhat St George’s breach of contract claim
concerning the transfer instruction (Count Iljldaas a matter of law because the transfer
instruction is not a contract.Defendant contends that &eorge’s quasi contract, unjust
enrichment, and/or quantum meruit claim (Collintshould be dismissed, because the FAC fails
to specify appropriately #t it is an alternative claim to &eorge’s breach of contract claim
and, thus, cannot coexist with it. Finally, Defantisubmits that St George’s conversion claim
in Count V should be dismissed, becauseMis®ermandoctrine bars recovery in tort for purely
economic losses. In addition, Defendant asgudleat Plaintiff improperly seeks specific
performance in Count I, injunctions in Counts | and Il, punitive damages in Count V, and
monetary penalties in its breach of contractnetai According to QuamTel, these types of relief

are improper, and thus QuamTel asks the Qoysteclude St George from pursuing them.
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1. Breach of the Transfer Instruction (Count 11)

QuamTel argues that the transfer instruction lacks the essential hallmarks of a contract —
offer, acceptance, consideration — and, consequéindliyany failure to carrgut that instruction
cannot support a breach of contraldim. QuamTel contends thiddis instructionto its agent,
Transfer Online, was simply that — an instron — and that neitheQuamTel nor Transfer
Online made the other an offer, neither partgepted an offer, and no consideration existed.
Plaintiff disagrees, arguing th#te transfer instruction was valid, binding, and enforceable
contract to which it waa third-party beneficiary.

“Under lllinois contract law, a binding egement requires a meeting of the minds or
mutual assent as to all material term@Abbott Laboratories v. Alpha Therapeutic Corp64
F.3d 385, 387 (7th Cir. 1999). “To determine wisgtthe parties intended to be bound by [an]
alleged contract, [courts] look not tive parties’ gbjective intent but ratheéo objectie evidence
of their intent.” Cohen Dev. Co. v. JMJ Properties In817 F.3d 729, 735 (7th Cir. 2003).

QuamTel argues that the transfer instructioes not demonstrate mutual assent, because
these instructions were “issued” rather thafféi@d,” and therefore Transfer Online could not
have “accepted” them. The Couejects this contention, whiakither suggests that Transfer
Online had no choice but to be bound by the im$itva’s terms or that was not, in fact, bound
by them at all. The transferstmuction itself beliedoth suggestions. The instruction contains
the signature of Transfer Online’s CEO Lorvingston, which appears directly below language
that explicitly states that “[§]signing below, each individual eguting this Letter on behalf of
an entity represents and warrants that he ohakeauthority to so execute this Letter on behalf
of such entity andhereby bind such entity the terms and conditions heréofFAC Ex. C | 10

Mar. 30, 2012 Transfer Instruction (emphasis a@jldeMoreover, the letter contemplates the
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possibility of a breach, whichexessarily suggests that the doentmimposes obligations on the
parties. Id. § 8 (“The parties hereto sgifically acknowledge and agrehat in the event of a
breach or threatened breach by a party heretangf provision hereof, the Holder will be
irreparably damaged, and that dg®s at law would be an inadetpiaemedy if this Letter were
not specifically enforced.”)Accordingly, the Court@ncludes that St George’s FAC sufficiently
alleges that the transfer instruction refleats offer from QuamTel, which was accepted by
Transfer Online.

Even if the instruction reflects the parties’ mutual assent, QuamTel argues that because
the letter is silent as to what Transferli@@a was to receive from QuamTel in return for
performing the stock transfer, ghetter lacks consatation and cannot constitute a binding
contract. The Court disagrees:Consideration is ‘a bargaed-for exchange whereby the
promisor . . . receives some benefit, or the promisee . . . suffers detrind@®Nldrgan Chase
Bank, N.A. v. Asia Pulp & Paper Co., Ltd/07 F.3d 853, 866 (7th Cir. 2013) (quoting
Vassilkovska v. Wofidld Nissan, Inc.830 N.E.2d 619, 624 (lll. 2005)). In order to accept
QuamTel’'s argument, the Court would have tmaiude that, in essence, Transfer Online was
simply doing QuamTel a favor when it agreedaitt as its transfer agent. Common sense
dictates that this was a service agreement, éxg@s part of an on-going business relationship,
pursuant to which QuamTel would have compensated Transfer Online for its stock transfer
services. Such an arrangement qualifies asideraion. Ultimately, whether consideration
existed and whether the transfer instructiamstituted a valid and enforceable contract are
guestions of fact that are premature at this stédiee litigation. At thiguncture, all reasonable
inferences must be drawn in St George’s fawdrich does not yet need poove the existence of

a contract but only make a well-pled allegatias to the existencgand breach) of one.
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Accordingly, the Court concluddbat St George has stated a claim for breach of contract in
Count II.

QuamTel argues that even if the breachcohtract claim in Count Il remains, St
George’s allegation that QuamTel breached thesfier instruction’s iplied covenant of good
faith and fair dealing must berisken. St George’s complaint alleges that “QuamTel materially
breached the Transfer Instructions, and thelisd covenant of good faith and fair dealing
therein, by interfering with Transfer Onlineada providing Transfer Online with instructions
contrary to those provided indhTransfer Instructions.” FAC § 36. Defendant argues that the
implied covenant of good faith and fair dealing can only be breached if a party has a
discretionary obligation pursuant to a contract. Geedner Fire Protection Dist. v. Gardner
Volunteer Fire Dept.2014 WL 631471, at *8 (lll. AppCt. 3d Dist. Feb. 13, 2014) (“Many
courts have noted that the duty of good faith addealing is implied in every contract and
requires a party vested with comttual discretion to exercisergasonably, and not arbitrarily,
capriciously, or in a manner inconsistent with the reasonable expectations of the parties.”)
(collecting cases). Because St Georgegabethroughout its complaint that QuamTel's
obligations pursuant to the agreensewere explicit and mandatory.g, non-discretionary),
QuamTel argues that St George’s good faith fanddealing claim fails. St George does not
contest QuamTel's contention that a party can bndach the duty of good faith and fair dealing
while engaging in a discretionafynction, but clarifies in it®pposition brief that it “included
this claim as an alternative form of relief shibtihe Court find that Defelants did indeed have
discretion to delay or contractualiefuse transfer of the requested shares.” PIl. Reply Br. at 4

n.2.

18



The Court sees no problem with Plaintiff's gdadh and fair dealing claim. The Federal
Rules of Civil Procedure explicitly permit altetive@ and inconsistent statements of a claim.
Rule 8(d)(2) states: “A party may set out 2 or metegements of a claior defense alternatively
or hypothetically, either in a sitegcount or defense or in separates ones.” Fed. R. Civ. P.
8(d)(2). And Rule 8(d)(3) statelsat “[a] party may state as maseparate claims or defense as
it has, regardless of consistency.” Fed. Rv.@®. 8(d)(3). In Wht of these Rules and
Defendant’s inability to point tany contrary authority, the Cduroncludes that Plaintiff may
plead claims for breach of contract and, in #iternative, breach of the implied covenant of
good faith and fair dealing. QuamTel's motiondismiss Count Il is therefore denied in its
entirety.

2. Quasi Contract, Unjust Enrichment, and/or Quantum Meruit (Count 111)

QuamTel argues that Count Il should be dismissed because of a technicality. QuamTel
concedes that a “a party may plead claims for breddontract and quasi-contractual relief in
the alternative,” but cites to cases in this distin which judges dismissed such a claim because
the plaintiffs, while purporting to plead their quasi-contractual claims in the alternative,
improperly incorporated the allegations from thieieach of contract claims, including that a
contract exists. Sekelefonix, Inc. v. Response Engineering,,|2612 WL 5499437, *5 (N.D.
ll. Nov. 13, 2012) (“Although Defendds argue that this is a ‘hgptechnical cotention,’ this
error in their pleadings is sufficient thismiss their claims without prejudice.’(lobal Tech. &
Trading, Inc. v. Satyam Comp. Servs. L2009 WL 4788693, at *2 (N.D. Ill. Dec. 9, 2009)
(“While the reference to the allegations of contmaety have been simply an error on Plaintiffs'

part, the incorporation of these allegationsaiftract militates in favor of dismissal.”).
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Unlike in those cases, however, St George’s quasi-contractual claim explicitly states that
this claim is asserted “[i]f for any reason the trier-of-fact in this case fails to identify the
existence of an enforceable and binding contoativeen St George and QuamTel.” FAC | 44.
So while Count Il does purport tincorporate[] by this referencne allegations set forth” in
the contract claims, Plaifit— unlike the plaintiffs inTelefonixandGlobal Tech— makes clear
that its quasi-contractual claim doeot include an allegation theatvalid contracexists. “Under
[the doctrine of pleading in thetainative], a party is allowed f@ead breach of contract, or if
the court finds no contract was formed, to pléadquasi-contractual relief in the alternative.”
Cromeens, Holloman, Sibert, Inc. v. AB V0I849 F.3d 376, 397 (7th Ci2003). Accordingly,
the Court denies QuamTel’'s motion to dismiss Count IIl.

3. Conversion (Count V)

QuamTel argues that the economic loss,Modrman” doctrine prohibits St George’s
conversion claim. IMMoorman Mfg. Co. v. Nat'l Tank Co435 N.E.2d 443 (lll. 1982), the
lllinois Supreme Court held “thakecovery that is dely economic in nate must be had in
contract rather than in tort.Mutual Service Cas. In€o. v. Elizabeth State Bank65 F.3d 601,
615 (7th Cir. 2001). Moormanitself was a products liability cas . . but its ruling has since
been extended to the provision of services as wdll.” However, “lllinois recognizes three
general exceptions to the doctrine, which itgi®me Court recently set forth as follows: ‘(1)
where the plaintiff sustained damage,, personal injury or propgrtdamage, resulting from a
sudden or dangerous occurren(@; where the plaintiffs damageare proximately caused by a
defendant’s intentionafalse representatione., fraud; and (3) where ¢hplaintiff's damages are
proximately caused by a negliganisrepresentation by a defendanthe business of supplying

information for the guidance of otharstheir businessransactions.”Catalan v. GMAC Mortg.
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Corp, 629 F.3d 676, 693 (7th Cir. 2011) (quotiRgst Midwest Bank, M. v. Stewart Title
Guaranty Co.843 N.E.2d 327, 333-34 (lll. 2006)).

Plaintiff invites the Court to create additional broad excemin to the doctrine for
intentional torts (or at a mininmo, the intentional tort of conv&on). lllinois state courts,
however, have not addressed the issue, ar@eStge has failed to convince the Court of the
Moormandoctrine’s inapplicability to the specifidl@gations at issue in this case. “To prove
conversion, a plaintiff must e&tigsh that: (1) he has a right the property; (2) he has an
absolute unconditional right to the immediate pss®m of the property; (3) he made a demand
for possession; and (4) the defendant wrongfaltyl without authorizeon assumed control,
dominion, or ownershipver the property.”"Loman v. Freemar890 N.E.2d 446, 461 (lll. 2008).
Here, St George alleges thatexecuted a promissory noteursuant to which QuamTel was
contractually obligated to pay &eorge a certain amount of mgney a particular date. When
QuamTel allegedly breached the agreement bynépilo pay on time, St Gege brought claims
for both breach of contract and conversiosiag from the exact same conduct. BMdorman
dictates that, when a contract sets out the slin&ween the parties,cavery should be limited
to contract damages, even though recoveryoim would otherwisebe available under the
common law.” R.J. O'Brien & Associates, Inc. v Forma208 F.3d 653, 657 (7th Cir. 2002). In
other words, thdoormandoctrine “bars recovery in tort fgurely economidosses arising out
of a failure to perform contractual obligationsyWigod v. Wells Fargo Bank, N,A&73 F.3d 547,
567 (7th Cir. 2012)), which is exactly what&e&orge improperly attempts to do here.

Plaintiff argues that the Court should peritsttort claim anywg, and should follow the
holding inVVanco US, LLC v. Brink’s Inc2010 WL 5365373, at *6 (N.OIl. Dec. 2010), the

one case in this district that deemddormaninapplicable to a platiff’s conversion claim. But
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Vancodealt with vastly different Bgations than those at issuaée There, the court deemed
Moormaninapplicable to allegations rooted in dchand deceptive business practices, because
the court concluded that that “is not the tygfeéeconomic loss’ conteplated by the doctrine.”
Id. And the other two cases in thistrict that have considerége issue both concluded that the
Moormandoctrine does bar conversion claims. Baesing v. Carroll 2012 WL 4759241, at *3
(N.D. Ill. Oct. 5, 2012) (barring conversion claiwhere plaintiff sought “recovery for harm to a
contract-like interest”)Braman v. Woodfield Gardens Assoc., Realcorp Invest@sl F. Supp.
226, 229 (N.D. Il 1989) (barring coewsion claim where “plaintiffsalleged injuries amount[ed]
to nothing more than economic loss.”).

“The duty of a federal court ia diversity suit is to prediathat the state’ highest court
would do if presented with the identical issuelaco Bell Corp. v. Continental Cas. C838
F.3d 1069, 1077 (7th Cir. 2004)Although the lllinois Supreme Cduhnas not confronted this
precise issue, it has explicitly stated thormanapplies with equal force to cases where a
defendant’s conduct is negligent and those wHike here, the conduct &lleged to have been
intentional. “Simply characteliizg a breach of contract asilful and wanton’ does not change
the fact that plaintiffs are only seeking recovery for harm to a contract-like intekéstrow v.
L.A. Goldschmidt Associates, Ind92 N.E.2d 181, 185 (lll. 1986). In light kforrow, and for
the other reasons given, the Court concludesSh&eorge’s conversion claim is an attempt to
do exactly whatMoormanprohibits by bringing a tort clai for purely economic losses arising
out of QuamTel’s failure to pesfm contractual obligations

As a fallback, Plaintiff argues that even if tiMoorman doctrine is applicable to
conversion claims, the Uniform Commercial CqtdeCC”) imposed a separate and distinct duty

on QuamTel, QuamTel's breach of which saves Str@es conversion claim. Plaintiff bases its
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argument on the fact that the exceptions taMlbermandoctrine are “each rooted in the general
rule that ‘[wlhere a duty ams outside of the contract, the economic loss doctrine does not
prohibit recovery in tort for ndigent breach of that duty.”Wigod v. Wells Fargo Bank, N,A.
673 F.3d 547, 567 (7W@ir. 2012) (quotingCongregation of the Passion, Holy Cross Province v.
Touche Ross & Cp636 N.E.2d 503, 514 (lll. 1994)). Theveath Circuit hasaid that “[t]o
determine whether th&oorman doctrine bars tort claims, the key question is whether the
defendant’s duty arose by operatiohthe contract or existed dependent of the contract.”
Wigod v. Wells Fargo Bank, N,A&73 F.3d 547, 567 (7th Cir. 2012) (citi@qtalan 629 F.3d at
693). Answering that question in the affirmatieeurts have occasionally permitted a plaintiff
to proceed with a negligence claim seeking pueglonomic losses, where a defendant breached
a duty independent of the duty impddey the parties’ contract. Seey, Congregation of the
Passion 636 N.E.2d at 514 (dewning to extend th&loormandoctrine to accountant malpractice
because the accountant’s duty of carese outside of the contrac@pllins v. Reynard607
N.E.2d 1185, 1186 (Ill. 1992) (declining to extend kh@ormandoctrine to attorney malpractice
for the same reason). According to St @eorArticle 8 of the UC required QuamTel “to
register transfer of stock when presented withequest to register.” See 810 ILCS 5/8-401.
Because this duty is separate from the dutiggosad by the contract itself, St George argues
thatMoormanis inapplicable here arit$ tort claim is proper.

Plaintiff's argument fails, however, becauseu@bV is for conversion, not negligence.
Therefore, the independent-duty inquiry ©@bngregation of the Passioand Collins has no
bearing here. And even if Count V rgea negligence claim (it isn’t), tiMdoormandoctrine still
would bar it under these facts. TMoormandoctrine is premised on the broad notion that

“contract law and the Uniform Commercial Cod#er the appropriate remedy for economic
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losses occasioned by diminished commercial expectatidngé Chicago Flood Litigation680
N.E.2d 265, 275 (lll. 1997). “In edining recovery for economic $ses to the realm of contract
law, the lllinois Supreme Court iMoorman sought to maintain the tegrity of a ‘carefully
articulated’ body of rulesn the UCC . . . .” Elizabeth State Bank65 F.3d at 617 (citing
Moorman 435 N.E.2d at 447). In other words, that the UCC governed the contract does not alter
the Moorman analysis to permit Plaintiff's tort claim for contract-based economic losses.
Instead, a breach of that independent, UC@esed duty supports a separate contract-based
cause of action, distinct frorm mere breach of contract, wh Plaintiff has appropriately
brought in Count IV (Failure to Registéransfer in Vioation of UCC).

Accordingly, QuamTel's motion to dissg Count V is granted and St George’s
conversion claim is dismissed.

4. Forms of Relief

1. Penalties in Counts I, I, and IV

QuamTel argues that the Court should strike St George’s request for penalties in Counts |
(breach of the exchanged note), Il (breach of thesteannstruction), and I\(failure to register
the transfer in violation of the UCC) from its FAC, because this relledrised as a matter of law
with respect to contract claims. Although neitfCounts I, I, nor IV specifies the precise
penalties that St George is seeking, Quanskelks to bar them from pursuing the penalties
outlined in the exchanged note. Paragraph 2(b) of the exchanged note provides that “[ijn the
event [QuamTel] fails to deliver the Conversi®hares on or before the Required Delivery Date,
in addition to all other remedies available td {(8orge] . . . , a penalty equal to 1.5% of the
Conversion Amount shall be added to the bedaaf this Note per day until such Conversion

Shares are actually delivered . . . .” FAR. B, Exchanged Note { 2(b) Mar. 30, 2012. In
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lllinois, “damages may not be recovered inaation for breach of contract if the purpose of
those damages is merely to securergyfgperformance of the agreemenfeople ex rel. Dept.

of Public Health v. Wiley843 N.E.2d 259, 271 (lll. 2006). ¢8h damages are considered ‘an
unenforceable penalty unless:) (lhe amount so fixed is a reasonable forecast of just
compensation of the harm that is caused bybteach; and (2) the harm caused is difficult or
impossible to estimate.1d. (quotingHidden Grove Condominium Ass’n v. Cropkd44 N.E.2d
305, 306 (lll. 2001)). QuamTel argues that the retjt@ penalties in # complaint should be
stricken because the exchangsmte’s penalty provisions not a reasonablforecast of just
compensation for a breach and that the haamsed by a breach woduhot be difficult to
estimate.

St George argues that these piges are appropriate, becaubey are akin to “[a] late
charge or service fee intended to compensate a lender for the extra time and effort expended as a
result of the borrower’s tardiness in making payments in an attempt to provide for liquidated
damages . . . .” Citing 22 Am. Jur. 2d Damages50. In lllinois, tle reasonableness of a
liquidated damages or penalty provision is subfjeca two-part test: “(1) whether the amount
fixed is reasonable in light dhe anticipated or actual lossused by the breach; and (2) the
difficult of proving a loss has occurred, or editbng its amount with reasonable certainty.”
The difficulty or ease of proof of loss is a matteb&determined at the time of contract — not
. . . at the time of the breachPav-Saver Corp. v. Vasso Caorg93 N.E.2d 423, 427 (lll. App.
Ct. 1986). Further, “[tlhe burden of proving tliquidated damages clause is void as a penalty
rests with the party resisting its enforcemenid. St George argues that the penalty provision
was reasonable when the contract was executeduise at that time it was difficult to quantify a

prospective breach in light of unknown marKettuations, stock values, and opportunities to
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sell. QuamTel disagrees, arggithat the penalty was a “latdharge” rather than liquidated
damages, and that regardless, the penalty is unenforceable.

Having considered the parties’ argument® @ourt concludes that Defendant has not
met its burden of showing that this penalty andiquidated damages provision is unreasonable
or otherwise void. Factual disgstexist regarding the intendpdrpose of the penalty provision
and the parties’ abilities to predict the valueagfotential breach at the time they entered into a
contract. Moreover, Defendant has not advameedrgument that provisions of this type pee
seunreasonable. Besides, by signing the exgbd note, QuamTel knowingly and voluntarily
agreed to be subject to the pkygrovision that it now wishes tstrike Accordingly, it would
be premature for the Court to rule on the availgbdf contractual penalties at this stage of the
litigation. Defendant’s motion to strike PIl&ifis requests for penalties from its FAC is
therefore denied.

2. Specific Performance in Count |

Defendant’s argument for the dismissal of Colmtrequest for spefic performance is
rooted in semantics. QuamTel argues that lz&ount | concerns a breach of the exchanged
note, yet prays for specific performance of éxehange agreementhe Court should deny St
George’s request for specific performance as tstage. St George argues that QuamTel
misreads its FAC, that the exchange agreemetdtexchanged note weteafted and intended to
be read together, and that Coutst request for specific pasfmance is proper. The Court
agrees. Count | reads: “In the alternative oamsdditional form of relief, the Exchanged Note
allows St George to enforce specifically ttegms and provisions of @h agreement, and St
George is unable to obtain the ConversiShares without QuamTel's cooperation and

performance . . . Accordingly, St George praysa judgment granting sgific performance and
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ordering QuamTel to comply with the Exchargreement and deliver the Conversion Shares.”
FAC 19 31, 33. The Court sees no facial ambiguitilaintiff's request for relief, such that it
would be appropriate to strike it at this stagkccordingly, Defendant’s motion to strike it is
denied.
3. Injunction in Counts | and Il

Finally, Defendant moves to strike the portiafsCount | and 1l tat seek to “enjoin(]
QuamTel from further breaching the ExchangedeNancluding interfering with or changing
transfer agents.” QuamTel argues that St @&erclaim is legally defective, because the
exchanged note permits QuamTel to change tearefents and because “the position that a
single putative shareholder . . . yrenjoin a publicly traded issuer . from changing its transfer
agent based on a purported breach of a bilateral comranplausible.” St George clarifies that
it does not seek to enjoin QuamTm changing transfer agents, but rather — in accord with the
terms of the exchanged note —ptieevent them from doing soitiwout providing the new agent
with the irrevocable instruction required byetlexchanged note. See FAC Ex. B Exchanged
Note { 7(o) Mar. 30, 2012 (“Each of the followislgall be deemed an “Event of Default” under
this Agreement: . . . In the evethat the Borrower proposes teplace its transfer agent, the
Borrower fails to provide, prior to the effeativdate of such replacement, a fully execute
Transfer Agent Letter (as defined by the Exchadigeeement) in substantially the form initially
required by the Exchange Agreement.”). Imest words, St Georgeeeks an injunction to
prevent QuamTel from further violating St George’s contractual rights pursuant to the exchange
agreement, relief which QuamTel does not contest be properly sougliere. See FAC | 21
(“QuamTel, in violation of theExchanged Note and Transferstruction, has interfered with

Transfer Online and threatenedcttange transfer agents in orde avoid issuing the Conversion
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Shares.”) For that reason, Defentlss motion to strike Plaintiff's request for injuinee relief in
Counts | and Il is denied.
[11.  Conclusion

For the reasons stated above, Transfer @slimotion to dismiss for lack of personal
jurisdiction [25] is granted, an@ransfer Online is dismissed as a defendant in this case without
prejudice to St George refiling its claim agaifisansfer Online in a forum that may exercise
personal jurisdiction. QuamTel's motion to dismissfhilure to state a claim [27] is granted in

part and denied in part.

Dated: March 3, 2014 "foés e ‘ ;/

Robert. Dow, Jr
UnitedState<District Judge
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