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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LESTER DOBBEY (R16237),

Plaintiff, Case No. 12 CV 9223
V.
Judge Robert M. Dow, Jr.
IMHOTEP CARTER and
DELORES TREVINO,

N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

Pro se Plaintiff Lester Dobbegn lllinois inmate at State\d Correctional Center, filed
this civil rights action pursuant to 42 U.S.C. § 1983 against Stateville Medicat@itenhotep
Carter andRegisteredNurse Delores Trevin¢collectively “Defendants”). Plaintifélleges that
Defendants acted with deliberate indifferencehts kneeissues after he received a steroid
injection to one of his knees. Pending before the Coudigp®sitive motions filed by all three
parties to this lawsuit. Fothe reasons statdoelow, the Court grants Carter’'s motion for
summay judgment [111], denies Trevino’s motidar summary judgmenfl06], and denies
Plaintiff's motionsfor summary judgmenitl05, 116. The Court also grants Plaintiff's motion
for an extension of time [1449 file his crosamotion for summary judgment. This case is set
for further status hearing on 10/20/2015 at 9:45 a.m. Counsel for Defendants is requested to
make arrangements for Plaintiff to participate by telephone.
l. Background

The Court constructshe facts from the parties’ various Local Ryi&.R.”) 56.1
Statements of Material Facts (“SOF”), which assist with “organizing theeew&] identifying
undisputed facts, and demonstrating precisely how each side propose[s] to prove d tispute

with admissible evidence.Bordelon v. Chicago Sch. Reform Bd. of 7283 F.3d 524, 527 (7th
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Cir. 2000). Allof the parties have filed L.R. 56.1 Statements in support of their motions for
summary judgmentas well as respons¢o opposingparties’ Statemeds, including Plaintiff's
SOFwith respect td'revino [104]and Trevino’s Respongé29]; Plaintiff's SOF with respect to
Carter [117] and Carter's Response [126]; Trevino's $10F] andPlaintiff's Response [137];
and Carter's SOH113], Statement of Additional Facts [134ind Plaintiff's Response [121].
For the most parthe parties have complied withR. 56.1 bysupporting each fact statement
and response with citatierto the record. Where a partyfailed to respond to a proped
statement of faetor failed to properly support his or her dispute of the proposedwidict
citation to the record-the Court may consider th@oposedstatement to be trueRaymond v.
Ameritech Corp.442 F.3d 600, 608 (7th Cir. 2008ge alsd-ed.R. Civ. P. 56(e).

Plaintiff is, and wasat all times relevant to this actiogn inmate incarcerated at
Stateville Correctional Center. 1[13], Carter SOF .3 Dr. Imhotep Carter was the medical
director at Stateville from July 25, 2011 to May 10, 20d. at § 5, and Nurse Delores Trevino
was a registered nurse superviabrStateville during the relevant time periotiD7], Trevino
SOF 1 2.

On August 25, 2011, Plaintifvas scheduled to s&x. Carter inStateville’shealth care
unit. [113], Carter SOF §. That unit provides medical care for all of the 1,600 or more inmates
at Stateville. Id. at § 41. The partiesdisagreewhat occurred during Plaintiff's visit, but they
agree that later that dakie filed a grievanceclaiming that Dr. Carter statedo him, “I'm not
going to see you. | saw you a few weeks ago, and | hear and see youojdmmeith. So you
can go back.” I17],Pl’s SOF | 5. Thegrievancdurther stated that Plaintifeportedstomach
pain, back pain, and knee swellitgDr. Carter According to Plaintifs grievanceDr. Carter

respondedo the complaints by telling PlaintjffWell, put in for a sick call! Id.



The next month,a physician’'s assistant and medical technician ndé&ntiff’s
complaints of chronic knee paiordered xrays, referred Plaintiff to the medical director, and
provided analgesic balm and Tylenol. See [117], Pl.’'s SOF X &n October 7, 2011Dr.
Carter sawPlaintiff about his knee painld. at § 12. Dr. Cater observed tendinitis but saw no
evidence of joint disease.d. Dr. Carternoted in Plaitiff's file, “schedule knee steroid
injections (Thursday) and prescribedPlaintiff a knee sleeve. Seé. at 11 13, 18.Plaintiff
received thesteroid injectbn severalweeks later on October 27, 2011, at which pBintCarter
believed that Plaintiff had a sportelated knee contusion. Sek at  24. Three daysfore
administering thenjection,Dr. Carter noted irPlaintiff's file that collegial revievhadapproved
theknee sleevdd. at T 21.

Dr. Carter planned to have a follewmp appointment with Plaintiffiree weeks after the
injection. [117], Pl.'s SOF | 24According toDr. Carter, Ilis general practice is to follow up
with patientgo evaluate the effectivenessinjections and to check for complicatiorSeeid. at
1 27 ¢iting [117], Exh.B, Y 13). Dr. Carter also planned to evaluate whether Plaintiff should
receive an injection in his right knedd. at § 24 (citing [117], Exh. B, T 10). The notes in
Plaintiff's medical file state: “MD visit 3 wks= will consider[right] knee steroid inj.” [113],
Carter SOF, Exh. E.Plaintiff did not have the plannedollow-up exam three weeks later
however To make matters worsthe ingdion causedlaintiff's knee tohurt more thant had
before such thatat times it would “give out;,” according to Plaintiff. [117], Pl.'s SOF { 29
(quoting [113], Exh. B, Pl.’s Tr. 60:20-61:18).

Between October 27, 2011 (the day of the injection) and January of PCHitiff
contends that he submitteghproximately ten nokcal request slips (about one per week), in

which he complained othe increased knee painld. at § 30. Plaintiff submits 1 evidence



suggesting thabr. Carter receivedpr was aware of, any dheserequests. Seel]l3], Carter
SOF 1 3Q 58 [121], Pl.’s Resp. 1 30see alsd113], Exh. B, PIs Tr. 73:2-18. Moreover, &
Stateville, inmatesimedicalor “sick call” requestslips arereviewed and triaged by theursing
staff, which prioritize medical servicebased ommedicalneed. 113], Carter SOF] 42. In Dr.
Carter’'s experience, triage is widely performed by nurses at both prswhgublic health
facilities. I1d. AlthoughDr. Carteralwayswasavailable toconsult with nurses about ttage
prioritization, he revieved inmates’ sick callrequestnly when asked by a nurséd. at  43.

Dr. Carter’s practice was to initiahndplacein an inmate’s medical fileany medical request
slipshe reviewed. Seeid. Plaintiff's medical file contains no medical request slips initialed by
Dr. Carter. [1122], Exhs. AH. In addition to receiving and triaging medical request slips, the
nursing staff was also responsible feheduling appointments, as well pscessing and
following up with physician orders for medical equipmeft17], Pl's SOF and [133] Carter
Resp. 1 49; [113] Carter SOF 1 44.

Plaintiff alsowrote a grievancen November 25, 201Hetailing amongother ailments,
the history of his knee problems, including that he was supposed to have a-upllow
appointment three weeks after tsteroidinjection, but that n@ppointmenthad occurred. He
further specified that he was supposed to receive knee braces, that é&epardsncing pain in

both kneesandthat hisknees “ticked” when he bent thefh.See 104, Pl.'s SOF | 31.The

! Plaintiff disputes Carter's statement regarding his practice of placipglas thathe reviewed in
inmates’ medical files Plaintiff cites to Trevino’s responses to his intertogas in support. See [121],
Plaintiff Resp. § 43. Her responses, however, do not contradict Dr.'€ategement. Nurse Trevino
merely stated that there was reguirementthat inmate medicalequest slips be kept in an inmate’s
folder, but that “individual staff members may have kept medical reqlips for the Plaintiff in the
medical file.” [104], Exh. C, 11 3-4.

% Trevino objects taonsideration of the November 25, 2Qjrdevance on hearsay grounds. eTBourt
overrules the objection. hE Court is not considering the grievance for the truth of what it asserts about
Plaintiff's health issues or medical treatment; rather, the grievance estaliligtieBlaintiff in fact
complained about knee pain on November 25, 2011, which Trevino does not dispute. See [129], Trevino
Resp. 1 11-12.



parties dispute wheth@&r. Carter reviewethe November 25, 201drievance. Dr. Carter states
he was not consulted about tlggievance and was unaware tbe complaints therein[113],
Carter's SOF 1 17, 19. Plaintiff objects to these statements by Dr. Calteites to thédealth
Care Unit Policy and Procedure Manual, which states that “[a]ll offenderlamngigrievance
received in the Health Care Unit will be forwarded to the Health Care Unit Admatoissr
Office” and that the Administrator and Medical Director will review all offendemplaints.”
[117], Pl's SOF { 44, citing Exh. I.

On January 5, 2012, Nurseelino receivedand responded téhe November 25, 2011
grievance, stating:

[M] edical file shows 10/15/11 inmate was seen by LPN in urgent care for

multiple complaints of stomach pain, back pain, &ipain, he was referred to

MDSC for further evaluation. Condition ongoin@n 10/24/11 collegial review

approved for knee sleeve. On 10/27/11 inmate was seen by Dr. Carter and had a

left knee steroid injection. MD visit within 3 weeks of that to consider right knee

injection. Condition ongoing.
[104], Pl’s SOFY 15-17 ¢iting Compl, Exh. K). After reviewing and responding to the
grievance it is undisputed that Trevino did not follow up with any medical personnel about
Plaintiff's complaints & ongoingknee pain, noteceivng the approved knee sleeve, and not
having a followup appointment with Dr. Cartafterthe steroid injection [129], Trevino Resp.
1 18. Althoughthere are no directives or policies that would harerentecher fromdoing so,
Trevino did not examinPlaintiff, schedule an appointment for him, or attempt to otherwise treat
him after reviewing his grievance. Sdeat 19-21.

On January 23, 2012, Plaintifled an emergency grievance statingmong other
complaints that he had not been scheduled for a folloyy examafter thesteroid injection that

the injection did not work, and that his complaints had gone unansw&ee{129], Trevino

Resp. 1 25. In thgrievancePlaintiff alsorequestedknee braces and additional treatment for his



knees® Id. at 1 B. Plaintiff subsequentlyvas scheduled fan appintmentthe next day but it
was canceled, becausecaxing tothe notes in Plaintiff’s file the facility was on “lockdown.”
See [107], Trevino SOF Y 17, 27.

On Februay 14, 2012 Dr. Cartercompleted a mscriptionorderfor alargeknee sleeve
for Plaintiff. [126, Carter Resp. & Dr. CartersubsequentlgawPlaintiff on March 20, 2012,
and assessed htemplaints ofleft kneepain asmild degenerativgoint diseasewith tendinitis
issuedPlaintiff a lonrbunk permit and prescribedhiim Naprosyn (an antinflammatory drug).
Seeld. at 1137, 39, 40. It is undisputed th&r. Carter did not prescribe Plaintiff any pain
medication between October 27, 2011 and March 19, 20d.2at 1 38. After the March 20,
2012 appointmentDr. Carter did not treat Plaintiff for any further complaints of knee pain.
[113], Carter SOF { 60. Plaintiffs knee pains, though not completely resolved, were
manageable after March 20, 2012. [113 &]1Zharter SOF & Pls Resp. { 60
Il. Legal Standard

Summary judgment is appropriate if, construing all facts and drawing alemties in
favor of the nommoving party, “the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of lawl.” RE€iv. P. 56(a);
Jajeh v. County of Cool678 F.3d 560, 566 (7th Cir. 2012ge alsdCelotex Corp. v. Catrett
477 U.S. 317, 322 (1986). Once the party moving for summary judgment demonstrates the
absence of a disputed issue of material fact, “theldyu shifts to the nemoving party to
provide evidence of specific facts creating a genuine disp@artoll v. Lynch 698 F.3d 561,
564 (7th Cir. 2012). A genuine issue of material fact exists only if there is egitiepermit a

jury to return a verdict for the nonmoving partyd. Courts neither judge the credibility of

% Trevino objects to the contents of the emergen@vance omearsaygrounds The Court overrules the
objection, as the Court is not considering the grievance for the truth of whatrisabsé merely to
establish that a subsequent grievance was filed regarding knee pain.
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witnesses nor evaluate the weight of the evidence when addressing a sumnmagnjudgtion,
seeGonzalez v. City of Elgjr578 F.3d 526, 52@/th Cir. 2009).Rule 56(a) “mandates the entry
of summary judgment, after adequate time for discovery and upon motion, against\ahgarty
fails to make a showing sufficient to establish the existence of an elersentiaisto that partg’
case, and on which that party will bear the burden of proof at tizalbtex 477 U.S. at 322.
II. Discussion

Plaintiff brings deliberate indifference claims against Defendants bas#teioralleged
failure to provide adequate medical cdoe him. The Eighth Amendment’s progation against
cruel and unusual punishment “safeguards the prisoner against a lack of medi¢chhtanay
result in pain and suffering which no one suggests would serve any penological purpuse.”
v. Elyea 631 F.3d 843, 857 (7th Cir. 2011) (qugtisstelle v. Gamble429 U.S. 97, 103 (1976))
“Accordingly, ‘deliberate indifference to serious medical needs’ of sopdr constitutes the
unnecessary and wanton infliction of pain forbidden by the Constitutitth.{quoting Estelle
429 U.S. at 104).

A deliberate indifference claimmcludes both objective arglibjective elemest Farmer
v. Brennan 511 U.S. 825, 834 (1994)That is, a plaintiffmust establist{1) that he suffered
from an objectively serious medical condition, and (it the deéndantacted with deliberate
indifference to that conditionSeeRoe 631 F.3d at 857. As to the first prong, a condition is
sufficiently serious if it “has been diagnosed by a phgsieis mandating treatment or * 1s*so
obvious that even a lay person woplerceive the need for a doctor’s attentiomd’ at 85758
(quotingGreeno v. Daley414 F.3d 645, 653 (7th Cir. 2005)). As to the second peopkpintiff
must prove that théefendanticted with a “sufficiently culpable state of mind,” meaningtthe

defendant‘knew of a substantial risk of harm to the inmate and disregarded the ridk.”



(quoting Greeng 414 F.3d at 653)see als@lohnson v. Doughty433 F.3d 1001, 1010 (7th Cir.
2006). The Court addresses both of these requirements in turn‘below.

A. Objectively Serious Medical Condition

Defendantsfirst argue that summary judgment should be grantedtliem because
Plaintiff has not establishezh objectivelyserious medical conditionDr. Carter acknowledges
that chronic andecurringpain may qualify as aufficiently seriousonditionthat may giveise
to aconstitutionaldeliberate indifference clainsee e.g, Hayes v. Snydeb46 F.3d 516, 5223
(7th Cir. 2008), but argudabatPlaintiff has failed to producsufficient evidencéo establish that
the knee paime suffered betwee@ctober 27, 2011tlje date of the steroid injection) and March
20, 2012 the datehat Plaintiffnext saw Dr. Carter) waserious. Dr. Carter arguethat Plaintiff
cannot meet his burden on this prong based onNibember 25, 201Qrievancethat he
submitted. The Court disagrees.

To begin with, Plaintiff'sgrievance statethat, prior to the October 27, 2Qlihjection,
Plaintiff complained of pain and swelling in both kneiéslso specified that after the injection,
andstill without a knee brace, Plaintifontinued to feel “pain in both knees” and that his knees
were “clicking” when Plaintiff bent them. Sefl07-1, at 38. The affidavit that Plaintiff
submitted with his complairdlsostates that his left knee worsened after October 27, 2011
injection, that both knees hurt, and that he requested medical attenteomeekly basisfor his

knees. See [1], Compl. at 39. As Plaintiff points outalee received various treatments for his

*In his opening briefDr. Carter firstargued that summary judgment should be granted to him because
Plaintiff failed to exhaushis administrative remdies. Seel12], Carter Mem 3-4. This argument
appears to be based on the mistaken btegf Plaintifffiled his complaintprior to the Administrative
Review Board’'s (“ARBs”) denial of Plaintiff's grievance appe The ARB deniedPlaintiff's appeal on

April 11, 2012, [113], Carter SOF 11-2Q, and Plaintiff filed his complaint thereafton November 16,
2012 In any event, Carter appears to have abandoned this argument, as he did noit audieseply

brief after Plaintiff responded to Defendant’s motion and maintained thatchprbperly exhausted his
administrative remedies.



knee, including a steroid injection, amflammatory medication, and a knee sleeve. Based on
this evidence, the Court concludes that Plaintiff has establibla¢dhere is aisputed issue of
material fact as tevhetherhis knee conditionvas sufficiently serious.SeeHayes 546 F.3d at
52223 (observing thatthe existence of leonic and substantial pain” magdicate that a
prisoner has a serious medical neegofation marks and citation omit)ed

B. Dr. Carter’s Alleged Deliberate Indifference

Having determined that Plaintiff has presented a triable issue of fact on twivabj
prong of deliberate indifference, the Court addresses the subjestiwvgementvith respect to
Dr. Carter. Plaintiff claims thdDr. Carer was deliberately indiffered his knee issudsased
on the delay between the time titat Carterinitially recommended or prescribedknee sleeve
for Plaintiff (October 7, 2011) and when the sleetually wasordered or when Dr. Carter
completed the prescriptidior it after it was approved by colled review (February 14, 2012).
Plaintiff also claims deliberate indifference basedtlom delay between the steroid injection
(October 27, 201)1and Plaintiff'sfollow-up examwith Dr. Carter (March 20, 2012).

As noted to establishdeliberate indifference, Plaintifihust be able to prove thétr.
Carter was aware diis serious medical needmnd consciously disregarded thenDeliberate
indifference requirea “culpable state of mind,” antkegligencedoes not qualify.Roe 631 F.3d

at 857 (uotingGreeng 414 F.3cat 653. See alsWalker v. Peters233 F.3d 494, 499 (7th Cir.

® Plaintiff's motion for summary judgmetubels these claims as a failure to intervene by Dr. Caser,

he was allegedly aware of the delays but did not intervene tadprewther a knee sleeve or a folloyw
exam. A failure to intervene claim, however, requires the defendant’'s asaref and realistic
opportunity to stop another’s unconstitutionakaktarper v. Albert 400 F.3d 1052, 1064 (7th Cir. 2005)
(“[O] fficers who have a realistic opportunity to step forward and prevetiba fefficer from violating a
plaintiff's right” may be liableunder a theory of failure to intervene). The claim begiite another’s
unconstitutional act.ld. As Plaintiff notes, this theory of liability usually applies where a defandan
witnesses unconstitutional activity, such as another officer's usecetgve force. Plaintiff does not
allege Dr. Carter was awarof others’ unconstitutional activity, such that Dr. Carter could have
intervened. Instead, Plaintiff contends that Dr. Carter was awargifPiaeeded but had not received the
follow-up exam or the knee sleeve and tfhatCarterfailed to take reasaible action. Such allegations
assert deliberate indifference, not a failure to intervene.
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2000) (“A doctor might be careless * *and this carelessss may constitute malpracticBut
malpractice alone is not engh to meet the constitutional standaxd.”

Based on the evidence in the record, the Court concludes that Plaintiff cannot establish
deliberate indifference with respect By. Carter. The record indicates that Carter examined
Plaintiff on October 7, 2011, noted complaints of knee pain, observed tendinitis, anchound
joint disease.Dr. Carter prescribed a knee sleeve and a steroid injection. On October 24, 2011,
collegialreview approvedhis request for a knee sleeve. On October 27, 2011, Plaintiff received
a steoid injection forhis left kneebut notthe knee sleeveDr. Carter noted that Plaintiff should
return in three weeks for a folleup exam at which timethey wauld consider whethean
injection should be performed for the right kne€he record contains no indication that Dr.
Carter’s actions up to October 27, 2011, constituted deliberate indifferé&moett v. Webster
658 F.3d 742, 751 (7th Cir. 201@ih order to constitute deliberate indifference, a physician’s
treatment decision must have been so “far afield of accepted professiodaldsaas to raise
the inference that it was not actually based on a medical judgmerfaintiff's deliberate
indifference claims involve his inability to receive a kneeegkeand a followup careafter the
steroid injection.

According to Plaintiff's November 25, 2011 grievance, he still had not received a knee
sleeve or a followup exam by that date, &. Carter had recommendeddditionally, before
and after the November 25, 20ddevance, Plaintiff wrotéen or more medical request slips
which he sought a follow-up exam, the knee sleeve, and additional treatmiamedpain.

The parties do not dispute that Plaintiff did not have a folipaappointment with Dr.
Carter until March 20, 2012, almost five months after the October 27, 2011, steroidmgeddi

four months aftethe follow-up exam was supposed to have occuriédr do the partiesisipute
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that the prescription for Plaintiff's knee sleeve was not submitted until FebtdaR012, four
months after Dr. Carter recommended one for Plaintiff on October 7, 2011, and threeeand
half months after it was approved by collegial revieMso undisputed is the fathat Dr. Carter
neither scheduled appointments nor ordered medical equipment, anfiothatasks were
performed by Stateville’s nursing sta#s noted by the Seventh Circuit, “[bJureaucracies divide
tasks; no prisoner is entiti€o insist that one employee do another’s job. The division of labor
is important not only to bureaucratic organization but also to efficient pericenaf tasks.”
Burks v. Raemis¢hb55 F.3d 592, 595 (7th Cir. 2009Dr. Carter’'s failure to schedulie
follow-up appointment and order the knee slebiraself immediatelyafter the Oatber 27,
2011, steroid injectioat mostmay constitute negligence. However, if Dr. Carter was aware that
Plaintiff received neither the knee sleeve nor thdofolup appointment andhat he was
experiencing pain, Dr. Carter’s failure to take corrective actions mayranto deliberate
indifference. “Prison doctors cannot simply ignore an inmate's complaints of’ p&nay v.
Ghosh 2014 WL 3016129, at *5 (N.D. Ill. Julg, 2014)(citing Arnett 658 F.3dat 753) (A
delay in treating nondife-threatening but painful conditions may constitute deliberate
indifference if the delay exacerbated the injury or unnecéggaolonged an inmate’s pain.”).
Plaintiff's claim of deliberate indifference against Dr. Carteus dependspon whether
hewas aware of but disregarded Plaintiff's needtlerknee sleeve and additional caRtaintiff
does not allege he spoke to or otherwise communicated with Dr. Carter aboutfBl&im¢iés
between October 27, 2011, and March 20, 2012. The only suggesti@r.tatrtereven could
have beeraware of Plaintiff'sknee issues during that time comes friBlaintiff's November 25,
2011 grievance and the ten or more medical request slibsf ahich stated he had received

neither the knee sleev®r the followup exam.
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With respect to the medical request slips, Plaintiff acknowledges he has eoacevid
indicating Dr. Carter received or was aware of theRequst slips for medical attertn wee
not routed to Dr. Carter and he usually dad review them. Instead, they mereviewed B the
prison’s nursing staff wibh triaged the requests, as well as schedwdppointments.Dr. Carter
reviewed medical request slips only if asked to do so by a nurse. If he revaemedical
request slip, he would initial it and put it in the inmate’s medical fiaintiff's medical file
contains no medical request slips initialed by Dart€r. Plaintiff may have submitted ten or
more medical request slips, but there is no evidence Dr. Carter was aware of them.

The record is devoid of evidence that Dr. Carter knew attmtNovember 25, 2011
grievance Although he Health Care Unit's Bioy and Procedure Manuatates that “[a]ll
offender complaints/grievance * * * will be forwarded to the Health Care Unit Adtramis’s
Office” and that “[tlhe Administrator and Medical Director will review all offien complaints,
it also provides tha“[tlhe Administrator/Medical Director will assign complaints that do not
necessitate intervention at their level to the appropriate staff persongonsesand corrective
action if warranted.” [117], Exh. IDr. Carterstates that he did not invesitg everymedical
grievance, that grievances were routed to the Health Care Unit Administrfices @nd that he
reviewedonly those grievances brought to his attention. [113], Dr. Carter SOF f|f 4fie
grievance did not require his intervention, the administrator would assign it to the agtpropri
staff for investigation and any needed corrective actidn.

Nurse Trevino’'s response to the grievance does not mention any consultation with Dr
Carter about Plaintiff's complaints. Furthermore, abknowledges that she did not follays

with any medical personnel regarding Plaintiff's complaints about ongaimgand the lack of a
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knee sleeve. Her response to the grievance, vassantiallyparrots notes in Plaintiff’'s medical
file, indicates that she consulted only the medical file.

All the evidencedescribed above dicates that Dr. Carter did not review the November
25, 2011 grievance. At this stage of the case, after the parties have conducted onwenydis
(Plaintiff, an experienceditigator in this Court,served Dr. Carter with multiple sets of
interrogatories and requests for admissions), Plaintiff's failufenarshal and presg the court
with the evidence [Jhe contends will prove h[is] casgainst Dr. Carter warrants summary
judgment in his favor.Goodman v. Nat'l| Sec. Agency, 621 F.3d 651, 654 (7th Ci2010).
Dr. Carter’'s motion for summary judgment therefore is granted, and Plaintdtismis denied.

C. Nurse Trevino’s Alleged Deliberate Indifference

Turning to Plaintiff's claim against Tremo, Plaintiff contends that Trevinavas
deliberately indifferenby failing to provideany carefor him after reviewing the November 25,
2011 grievancesuch adollowing up with medical personnel about his complaistdeduling
an appointment fohim, or personally examining his kneeTrevino argues that summary
judgment should be granted to her, and denied to Plaintiff, because (1) her responseftts Plainti
grievance does not establish her personal involvement in the alleged comnstitublation, (2)
there is no evidence that Plaintiff's knee issues worsened after hew @vibe grievance, and
(3) in any event, she is entitled to qualified immunity. The Court addressesatigeseents
below, and concludes that Trevino’s motion for summary judgment must be denied.

With respect to Trevino’s first argument, it is true that the denial of a grievaynaself,
is often insufficient to establish the personal involvement that is required bdisksta § 1983
claim. “Section 1983 creates a cause of action based on personal liability and pdedjzate

fault; thus, liability does not attach unless the individual defendant caused oippteticin a
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constitutional deprivation.’Vance v. Peter97 F.3d 987, 991 (7th Cir. 1996) (internal quotation
marks and citation omitted). Generalthe “mishandling [ ] of grievances by persons who
otherwise did not cause or participate in the underlying conduct states no cl@wehs v.
Hinsley 635 F.3d950, 953 (7th Cir. 2011). See als@orge v. Smith507 F.3d 605, 609 (7th
Cir. 2007) (“Ruling against a prisoner on an administrative complaint does not cause or
contribute to [an alleged constitutional] violation.”).

Here, however, Trevino’s failu® take any action after reviewing Plaintiffovember
25, 2011grievance was nothe mere “reject[ion] [of] an administrative complaint about a
completed act of misconduct.George 507 F.3d at 6090. Rather, the record indicates that
Trevino was in &positionto ameliorate” Plaintiff'sknee pain but failed to do so. Sémes v.
Randle 933 F. Supp. 2d 1028, 1037. 2 (N.D. Ill. 2013) (distinguishin@eorge because the
plaintiff alleged that in addition to denyinga grievance, the defendant “hadethrequisite
knowledge of the deprivatiofthat] the [plaintiff] was subjected to and did not act[.]”). In
particular, the record indicates that Trevino could have scheduled Plaonsi#eDr. Carter or
another physician, or, at the very least, referred his complaints to Dr. Cantéegih,Trevino
acknowledged that nothing prevented her from performing such tasksDrar@arter also
indicated that, at Stateville, nurses are responsible for reviewing andizpngrrequests for
medical attention. In addition, according to the Health Care Unit's Policy and Procedure
Manual, grievancesvere assigned to medical staff when appropriatel they were to take
“corrective action if warranted [104], Exh. I. Accordingly, the fact that Trevino learned of
Plaintiff's knee pain and treatment history through a grievance is irreleaftaintiff's claim

is premised on her failure to properly respond tociraplaintsset forth in his grievance. hé
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Court therefore respectfully disagrees with Trevino’s contention that she was soinaky
involved in the alleged deliberate indifference.

As to Trevino's contention that there is no evidence that Plaintiffs condition was
worsened by her actions, inaction that “unnecessarily prolong[s] an inmate’scaaestablish
deliberate indifference.Arnett 658 F.3dat 753. Plaintiff's November 25, 201LGrievance
complained that he “still fe[lt] pain in both knees.” [1] at33, Exh. I. Plaintiff need not
establish that his pain worsened because no corrective action was HEilesmo’s failure to
address Plaintiff's complaints of pain, if establisladrial, may suffice to establish deliberate
indifference.

Trevino finally contendshat she is entitled to qualified immunity, arguing that it was not
clearly established that denying a grievance ngaye rise to a constitutionaldeliberate
indifferenceclaim. Qualified immunity applies only when the law was not clearly established
sud that the defendant could not have known that her actions were unconstituBomahberg
v. Gempeler697 F.3d 573, 578 (7th Cir. 2012). “A constitutional right is clearly established
when it would be clear to a reasonable officer that h[er] condastumlawful in the situation
[s]he confronted.”ld. (quotingSaucier v. Katz533 U.S. 194, 2602 (2001)). “Federal courts
have long held that deliberate indifference to prisoners’ serious medical coadiiolates their
Eighth Amendment right to be free from cruel and unusual punishmketlér v. Elyea496 F.
App’x 665, 667 (7th Cir. 2012) (citingstelle 429 U.S. at 104)ClevelandPerdue v. Brutsche
881 F.2d 427, 430 (7th Cir. 1989). Courts also “have ruled that a supervisor may be liable whe
[s]he turns a blind eye to an inmate’s letters requesting medical treatriketiet, 496 F. App’X
at 667. Finally, although liability against Trevino is premised on her responsel(oe fai

respond) to only one complajriturning [ ] a blind eye @ the legitimate medical needs of a
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prisonerpatient, including his complaints of pain, can constitute a violation of the Eighth
Amendment.” Rodriguez v. Plymouth Ambulance Seb/Z7 F.3d 816, 830 (7th Cir. 2009).
Trevino accordingly cannot claim thahes is protected by qualified immunity in these
circumstances.

Having denied Trevino’s motion for summary judgment, the Court finally turns to
Plaintiff's motion with respect to Trevino. Based on the record, the Court concludesa that
reasonable jury add conclude that Trevinavas eitherdeliberately indifferenfand thus liable)
or merely negligenand not liable) In particular, although Plaintiff stated in theovember 25,
2011grievance that he still felt pain in his knees, the rest of the grievanceaabédotme history
of his kneecondition prior to the October 27, 201kteroid injection anddescribedother
ailmentsthat were unrelated to his kneeSee[1], Compl., Exh. I. If Plaintiff's claim against
Trevino rests mainly on thlovember 25, 201grievance (the record is unclear whether she
knew of his medical request slipghe grievance’s limited informatioabout continued knee
pains may not suffice to establish detdte indifferenceagainst Trevino. For example, a
reasonable jury might conclude that she simply did not read the grievance with erentybnat
to fully appreciate or realizthe pain that Plaintiff still was experiencindgecausea rationale
trier of fact could conclude that Trevino merely was negligent in her review of the greevam
alternatively, that she deliberately disregarded Plaintiff's regi@sturther carethe Courimust
denyPlaintiff's motion for summary judgment.

V. Conclusion

For the reasons stated above, the Court grants Defendant Carter's motion rfa@argum

judgment [111] and Plaintiff's motion for an extension of time to file his motion for suynma

judgment against Carter [144]. The Court denies Defendant Trevino’s motion [106] and
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Plaintiffs motions for summary judgment[105, 116]. Plaintiff's claimagainst Carter is
dismissed, but Plaintiff may proceed with his deliberate indifferencen elader § 1983 against
Trevino. This case is set for further status hearing on 10/20/2015 at 9:45 a.m. Counsel for

Defendants is requested to make arrangements for Plaintiff to participaieiyoine.

Dated: SeptembeR8, 2015

United States District dige
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