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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)

CAROL NOVAK,
Plaintiff,

V. 12 C 9434

LIFE INSURANCE COMPANY OF NORTH
AMERICA and DISCOVERY FINANCIAL

)
)
)
)
)
) Judge Virginia M. Kendall
|
SERVICES WELFARE BENEFITS PLAN )
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

On November 27, 2012, Plaintiff Carol Novak filed this suit under the Employee
Retirement Income Security Act (‘ERISA”), 298IC. § 1132(a)(1)(B), alleging that Defendant
Life Insurance Company of North America (“LINA”) incorrectly denied her claim for long-term
disability benefits under a benefit plan (tHdan”) offered by her former employer, Discover
Financial Services. Because the standardwéwegoverning Novak’s claims will determine the
course of these proceedings, including discoveryQburt ordered that the issue be briefed and
resolved at the threshold. With the benefithad parties’ briefs, the court concludes thatdbe
novo standard of review governs Novak’'s longnte disability claim and that additional
discovery beyond the admimiative record is not apppriate at this time.

DISCUSSION

Standard of Review
ERISA does not set out the mppriate standard of review for actions under §

1332(a)(1)(B) challenging benefit eligibility detamations. To fill this gap, courts have held
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that a denial of insurance benefits is reviewlednovounder ERISA “unless the benefit plan
gives the administrator or fiduciagiscretionary authority to deteme eligibility for benefits or
to construe the terms of the plafitestone Tire & Rubber Co. v. Bruch89 U.S. 101, 114-15
(1989); see also Conkright v. Fromme&59 U.S. 506 (2010Black v. Long Term Disability
Ins, 582 F.3d 738, 743 (7th Cir. 200Beriman v. Swiss Bank GorComprehensive Disability
Protection Plan 195 F.3d 975, 980 (7th Cir. 1999). Whewe plan gives the administrator
discretionary authority, the standard of review is deferential and court “will set aside an
administrator’'s decision only if is arbitrary and capriciousBlack 582 F.3d at 743-44 (citing
Herzberger v. Standard Ins. C&05 F.3d 327, 332 (7th Cir. 200@schermann v. Aetna Life
Ins. Co, 689 F.3d 726, 728 (7th Cir. 201Hess v. Reg-Ellen Mach. Tool Corp. Employee Stock
Ownership Plan502 F.3d 725, 727 (7th Cir. 2007n order for a plan te grant discretionary
authority to the fiduciary, “[tlheeservation of discretion mube communicated clearly in the
language of the plan, but the plan need use any particular magic word§utta v. Standard
Select Trust Ins. Plan$30 F.3d 614, 619 (7th Cir. 2008®emien v. Life Ins. Co. of N. A#36
F.3d 805, 810 (7th Cir. 2006) (plan should “clearly and unequivocally state that it grants
discretionary authority”).

A. The Plan Terms

The Plan designates LINA as the “ClailAgministrator” and filuciary of the LTD
program and delegates to LINAulf discretionary authority to determine claims and appeals
under such Participating Program.” Specifically2.§(a) of the Plan document, entitled “Claims
Administrator,” provides:

“Claims Administrator” means, with respect to any Participating

Program, the person(s) or dwpfies) appointed by the Plan
Administrator to decide, in its Ebdiscretion, claims for benefits,



or the person(s) or entity(iesppointed by the Plan Administrator
to decide, in its sole discreh, appeals of denied claims for
benefits .... The Claims Administtor will be a fiduciary (with
respect to the authority delegatiedthe Claims Administrator) of
the Plan.

(a) Eully Insured Participating Progran The Claims Administrator
for the insured Participating Programs will be the insurance
company issuing the insurance pglior contract. Each Claims
Administrator under an insured maipating Program will have
full discretionary authority to dermine claims and appeals under
such Participating Program, subject to the terms of the insurance
policy contract under which benefits are provided.

(Dkt. 23-1, p. 12.) In this case, LINA is theldins Administrator” and fiduciary for the LTD
program under 8 2.9(a) becausesgued the insurance policy thabvides the LTD benefits.
Additionally, in a section entitled “Claims amtbpeals Process Undéne Discover Benefits
Plan,” the Summary Plan Description states:

What else should | know alout how the reviewers make
decisions?

The administrators and fiduciaried Discover’'s benefits plans,
including the Reviewers, have distionary authority to interpret
the plans and make determinatiamger the plans. Any decision
made pursuant to this authority is given full force and effect unless
arbitrary and capricious.

(Dkt. 23, Ex. C, p. 140.) In a section entitledtf@r Important Information,” the Summary Plan
Document provides:

Discretionary Authority of Plan Administrator and Other Plan
Fiduciaries

In carrying out their respectivesgonsibilities undethe Plan, the
Plan Administrator and other Plan fiduciaries shall have the
exclusive right and discretionaguthority to make any findings
necessary or appropriate for any purpose under the plan, including
to interpret the terms of the Plan and to determine eligibility for
and entitlement to Plan benefits. Any interpretation or
determination made pursuant tackudiscretionary authority shall



be given full force and effecynless it can be shown that the
interpretation or determinath was arbitrary and capricious.

(Id. at 155.)

B. The Discretionary Language in tle Plan Document does Not Conflict
with the Insurance Policy

Section 1.3(b) of the Plan, which govercanflicts, provides thdi]f a Participating
Program is insured and there is a conflict le&twthe specific terms of the Program Document
and the terms of the Plan, the Program Documahtontrol.” (Dkt. 23-1, p. 9.) Novak argues
that based on a conflict between the Plan desnirand the insurance lmy, the Plan document
cannot be read to grant discretionary autlotat LINA with respet to the LTD component
program of the Plan. Specifically, Novak pointsthe fact that the Plan document contains a
broad conferral of discretion from the Plan Admtrator to any claims review fiduciary while
the insurance policy contains no discretionary clause.

The Court finds that the Plan document’'scdetionary language deaot conflict with
any term contained in the insurance policy. dadf it contains an additional term conferring
discretionary authority to a fiduciary. Novak does dispute that the Plan document’s conferral
of jurisdiction refers to all components of the ptard that the Plan speicélly incorporates by
reference the insurance policy. Taking the plan documents as a whole, the Plan language
unequivocally grants discretionary authority to LIN®ee Marantz v. Permanente Med. Grp.,
Inc. Long Term Disability Plan687 F.3d 320, 32{7th Cir. 2012)“A district court conducts de
novo review of a denial of benef under an ERISA plan unless tplan documentgrant the
claim fiduciary discretionary authority to construe the policy terms to decide eligibility benefits
....") (emphasis added}kee, e.g., Borich v. Life Ins. Co. of N. AMo. 12 C 734, 2013 WL

1788478, at *2 (N.D. lll. Apr. 25, 2013)[discretionary languageis not rendered ineffective



merely because it appears in plan documertsrdahan the policy.”). Accordingly, the Court
rejects Novak’s argument thatetlliscretionary clause contathan the Plan document does not
apply to the Plan’s LTD component simply becatlse clause is not reiterated in the insurance
policy.
C. lllinois Law Invalidates the Plan’s Grant of Discretionary Authority to LINA
Novak next argues that even if the Plan documents grant LINA discretionary authority

with respect to the LTD component of the Plamy auch grant is invalid pursuant to a regulation
promulgated by the lllinois Department of Inance, 50 Ill. Adm. Code tit. 8§ 2001.3 (“the DOI
Regulation”). The DORegulation provides:

No policy, contract, certificate, dorsement, rider, application or

agreement offered or issued insttState, by a health carrier, to

provide, deliver, arrange for, pay for or reimburse any of the costs

of health care services or of disability may contain a provision

purporting to reserve discretion taethealth carrier to interpret the

terms of the contract, or to pro standards of interpretation or

review that are consistenttivthe laws of this State.
Id. The purpose of the DOI Regulation is to:

prohibit all such policies fromantaining languageeserving sole

discretion to interpret policy provams with the insurer. The legal

effect of discretionary clauses isd¢bange the standard for judicial

review of benefit determinationfom one of reasonableness to

arbitrary and capricious.  Byprohibiting such clauses, the

amendments aid the consumer by ensuring that benefit
determinations are made undlee reasonableness standard.

29 1ll. Reg. 10172 (July 15, 2005).

1. The DOI Regulation Applies Notwihstanding that it Appears in the
Plan Document Instead of the Insurance Policy

Defendants maintain that the DOI Regigla does not invalidate the clause granting

LINA discretionary authority because the clause appears in the Plan document, not in the



insurance policy. The Plan docuneaccording to Defendants, met “a policy [or] contract to
provide, deliver, arrange for, pay far, reimburse any of the costslafalth care services or of a
disability.”

Courts in this district have rejectecetArgument that 8 2001.3 does not apply by virtue of
the fact that the language confagidiscretion appears only inetlplan document and not in the
insurance policy itselfSee, e.g., Borichiz013 WL 1788478, at *4 (to hold that the regulation
cannot apply to Plan documents would be “bathtary to the plain laguage of the regulation
and the clear import of the langea.... The regulation’s bar onsarer interpretie discretion
would be meaningless ... if it ald be avoided by the expedieot entering into a separate
agreement, outside the insurance policy, pravides the same distian that 8 2001.3 takes
away"); DiFatta v. Baxter Int’l, Inc. No. 12 C 5023, 2013 WL 157952, at *3 (N.D. Ill. Jan. 15,
2013) (section 2001.3 barred a grantdafcretion to the LTD insuredespite the fact that the
discretionary language appeared in the madgar document and not the insurance poliEyas
v. Life Ins. Co. of N. AmNo. 12 C 3537, 2012 WL 5989215,*8t-7 (N.D. Ill. Nov. 29, 2012)
(section 2001.3 applied despite faet that the insurance poli@pntained no language granting
discretion to LINA because another plan doemt—the appointment of claims review
fiduciary—did contain a clausstating that LINA would havealiscretion to interpret the
insurance policy).

In Ehas for example, the court relied upon the lllinois Department of Financial and
Professional Regulation’s interprétan of 8 2001.3 statinthat it aims to (1) strip LTD insurers
of discretion when making decisions on LTD bi#seclaims, and (2) prevent an “arbitrary and
capricious” standard of revieim such cases. 2012 WL 59892a5*6 (citing 29 Ill. Reg. 10172

(July 15, 2005)). Addressing thesamce of discretionary languaigethe policy itself, the court



found that the plain language of the regulatiorkesait applicable to morthan just insurance
policies because “[t]he regulation sweeps broadly, including not only an insurance ‘policy,” but a
‘contract, certificate, endorsementer application or agreement.1d. The court reasoned that
allowing disability insurers to circumvent the lllinois regulation by placing the discretionary
clause in a plan document rather thanthe insurance policy auld “elevate form over
substance.ld. (quoting Curtis v. Hartford Life & Acc. Ins. CpNo. 11 C 2448, 2012 WL
138608, at *7 (N.D. Ill. Jan. 18, 2012)). The Countf this reasoning persuasive and holds that
the DOI Regulation applies to the discretionatguses contained in the Plan document and
Summary Plan Description.

2. The DOI Regulation is Not Preempted by ERISA

Defendants next argue that evéthe DOI Regulation applies to the Plan document, it is
preempted by ERISA. ERISA’s preemption prosrsistates that ERISAsupercede[s] any and
all State laws so far as they may now or heeeaklate to any employee benefits plan.” 29
U.S.C. § 1144(a). The Sugme Court has held a stdaw “relates to” an EFSA plan if it either
has a “connection with” or “reference to” such a plNIC Corp. v. Holliday 498 U.S. 52, 58
(1990). In this case, § 2001.3 proits employers from delegatirdjscretionary authority to a
fiduciary in a trust instrumenhat governs a plan. Thus thegulation has a “connection with”
and “reference to” aamployee benefit plan.

However, ERISA’s savings clause protefctsn preemption “any law of any State which
regulates insurance, banking, securities.” 29 U.S.C. § 1144(B)(A). Thus, “a State law
regulating insurance is saved from ERISAseeemption provision theby preserving State
regulation of the substantive tesnof insurance policies, even those policies that fall within

ERISA’s purview.” Zaccone v. Standard Life Ins. C&o. 10 C 00033, 2013 WL 1849515



(N.D. lll. May 1, 2013)(citing Rush Prudential HMO, Inc. v. Morarb36 U.S. 355 (2002),
Metro. Life Ins.Co. v. Massachuseftd71 U.S. 724 (1985), arldnum Life Ins. Co. of Am. v.
Ward 526 U.S. 358, 363 (1999)).

In Kentucky Ass’n of Health Plans v. Miljé&g38 U.S. 329 (2003), the Supreme Court set
forth two requirements a statesurance regulation must satisfy order to be saved from
ERISA’s preemption clause. First, the state fawst be specifically directed toward entities
engaged in insuranceld. at 342 (“[L]Jaws of general apghtion that have some bearing on
insurers do not qualify.”). Imhis case, the Defendants arguattthe DOI Reguation fails to
satisfy the first requirement becauses directed toward plarpsnsors and trust instruments, not
entities engaged in insurance.

The fact that entities otherah insurance companies may be affected by a state regulation
does not take that regulati outside the scope of tlERISA savings clause. ThMiller Court
explained:

It is of coursdrue that as aonsequencef Kentucky’s AWP laws,
entities outside the insurancedustry (such as health-care
providers) will be unable to enter into certain agreements with
Kentucky insurers. But the same could be said about the state laws
we held saved from pre-emption iIEMIC Corp. v. Holliday 498
U.S. 52 (1999)] andRush Prudential HMO, Inc. v. Morarb36
U.S. 355 (2002)]. Pennsylvanialaw prohibiting insurers from
exercising subrogation rights agdias insured’s tort recovergge
[FMC Corp], also prevented insuwis from entering into
enforceable contracts with inswseallowing subrogation. Illinois’
requirement that HMOs providedependent review of whether
services are ‘medically necessaryRush Prudentid) likewise
excluded insurers from joining @MO that would have withheld
the right to independent review @xchange for a lower premium.
Yet neither case found the effedst these laws on noninsurers,
significant though they may havieeen, inconsistent with the
requirement that laws saved from pre-emption by § 1144(b)(2)(A)
be ‘specifically directed toward’ the insurancendustry.
Regulations ‘directed toward’ certain entities will almost always



disable other entities from doingjtv the regulateentities, what
the regulations forbid; this does not suffice to place such regulation
outside the scope &RISA’s saving clause.

Id. at 335—36 (first emphasis in oingl; second emphasis added).

The DOI Regulation, by prohibiting insurefsom granting fiduciaes discretionary
authority to interpret plan terms, is clearlyetited toward “entities engaged in insuran&eé
Standard Ins. Co. v. Morrisorb84 F.3d 837 (9th Cir. 2009) (“It isell-established that a law
which regulates what terms insurance compacagsplace in their policies regulates insurance
companies.”). The fact that the regulation also impo$iestations on Plarfiduciaries does not
change the outcome of the analysis.

The second requirement unddiller is that the state law “substantially affect the risk
pooling arrangement betwedme insurer and the insuté 538 U.S. at 338. ThBliller Court
explained the its rationale for imposing this requirement:

Otherwise, any state law aimediasurance companies could be
deemed a law that ‘regulates insurance,” contrary to our
interpretation of§ 1144(b)(2)(A) inRush Prudential536 U.S., at
364, 122 S.Ct. 2151. A state law requiring all insurance
companies to pay their janitamice the minimum wage would not
‘regulate insurance,” @n though it would be a prerequisite to
engaging in the business of imance, because it does not

substantially affect the riskooling arrangement undertaken by
insurer and insured.

Defendants maintain that 8§ 2001.3 affectsghlstance of the reianship between the
plan sponsor and the insurer-fiduciary, notrikk pooling arrangement between the insurer and
insured participants. Indeed the petitionertitier raised a near-identical argument, asserting

that the state laws at issuethmat case failed to satisfydlsecond requirement because “they



[did] not alter or affect the terms of insuranmicies, but concern only the relationship between
insureds and third-pargyroviders.” 538 U.S. at 338TheMiller Court disagreed:

We have never held that state lamast alter or control the actual

terms of insurance policies to be deemed “laws ... which regulat[e]

insurance” under § 1144(b)(2)(A); it suffices that they substantially

affect the risk pooling arrangemelnetween insurer and insured”

by alter[ing] the scope of permissible bargains between insurers

and insureds ....
Id. 338-39.

In this case, the DOI Regulation effectivelyanlges the standard kview federal courts

will apply when reviewing claim determitians from arbitrary and capricious de novo Under
de novoreview, district courts will be permitted to make “independent decisions” regarding
benefit claims and will no longer be limited to awening only those decisions that they find
“downright unreasonable.” The likely result isathdistrict courts will overturn more claims
denials, ultimately leading to more claims pthdn under the arbitrarynd capricious standard.
Thus, the DOI Regulation substantially affettie risk pooling arrangement between insurers
and insuredsSee, e.g., Enag2012 WL 5989215, at *9 (section 2001.3 “satisfiéller's second
requirement .... By preventing an insurer fronvihg discretion in interpreting terms, Section
2001.3 may give insureds greateeway to bargain over the stdosce of those terms. The
regulation may also compel insurers to offidferent terms up front, since they can no longer
dictate their interpretation”uckerman v. United of Omaha Life Ins. (¢o. 09 C 4819, 2012
WL 3903780, at *7 (N.D. Ill. S&. 6, 2012) (section 2001.3 “narrowse scope of permissible
bargains between insurers and insured, bec#liseis ‘insureds may no longer agree to a

discretionary clause in exchange fanare affordable premium’ ”) (quotinglorrison, 584 F.3d

at 844-45)Ball v. Standard Ins. CoNo. 09 C 3668, 2011 WL 759952,*dt (N.D. Ill. Feb. 23,

10



2011) (finding that a ate law satisfies thiller test if it “alters the scope of permissible
bargains between the insurer and insureds;bgnizing that § 2001.3 substantially affects the
type of risk pooling arrangemerttsat insurers may offer becauge potential consequences of
8§ 2001.3 will be considered and fad into insurance premiungkie to increased insurance
costs and a greater number of claims paid).

Accordingly, because the DOI Regulatisatisfies both requirements set forthMiller,
the regulation is saved from preemption.

While the Seventh Circuit has not yet oglren whether § 1144){2)(A) saves 8§ 2001.3
from preemption, two other Courtd Appeals, in reviewing nelgridentical state laws banning
discretionary clauses, have helattlERISA does not preempt such laBse, e.g., Am. Council
of Life Insurers v. Ros$58 F.3d 600 (6th Cir. 2009) (Michigaegulation “prohibiting insurers
from issuing ... insurance contracts or policieattbontain discretionary clauses” saved from
preemption under ERISAMorrison, 584 F.3d 837 (9th Cir. 2009practice of disapproving
insurance contracts withstiretionary clauses saved from preemption under ERtSA)ancock
v. Metro. Life Ins. C9.590 F.3d 1141 (10th Cir. 2009) nfling that a Utah regulation
establishing safe-harbor languamed dictating font requiremenfor discretionary clauses was
preempted by ERISA because it did not meet the second prongMilldretest, but adding that
the case would have been different if the retiuta‘imposed a blanket prohibition on the use of
discretion-granting clauses”) (citinglorrison and Ros$. Relying uponRossand Morrison,
district courts in the Northern District of Illinois have uniformly held that ERISA does not
preempt 8 2001.3See Zaccone2013 WL 1849515, at *3Ehas 2012 WL 5989215, at *10;
Zuckerman2012 WL 3903780, at *Barrett v. Life Ins. Co. of N. ApnB68 F.Supp.2d 779, 781

(N.D. lll. 2012);Curtis, 2012 WL 138608, at *1®all, 2011 WL 759952, at *4ee also Borich

11



2013 WL 1788478, at *4 (reaching the sameadusion without explicitly relying upoRossor
Morrison).

DefendantsubmitthatMorrison andRoss—and by extension the district court decisions
relying on those cases—are wrongly decided because they fail to account for the important role
judicial deference plays iBRISA'’s statutory schenfe Defendants further assert thdorrison,
Ross and their progeny in the NortherndDict of Illinois have effectivelyoeen overturned by
the Supreme Court’s decision @onkright v. Frommert130 S.Ct. 1640 (2010). K@onkright
the plan gave the administrator discretionanharty to interpret the tens of a pension plan.
Id. at 1646. Applying deferential review, the Sec@ictuit held that the plan administrator’s
interpretation of certain ph provisions was unreasonabté.at 1645. The court then crafted its
own exception td-irestonedeference, holding that on remane tthistrict court need not use a
deferential standard when a plan administrat@revious construction of the same plan terms
was found to violate ERISAd. The Supreme Courgjected this “onetske-and-you’re-out”
approach, holding thdtt has no basis in ..Firestone which set out a broad standard of
deference without any suggestion ttie standard was susceptibleatb hocexceptions.’ld. at
1646. The Court reasoned that “a single honest méstakplan interpretation” does not strip the
plan administrator’s discretion or justifle novoreview for subsequent related interpretations.

Id. at 1644.

! One court in this district, after acknowledgiRpss Morrison, and the district court decisions cited
above, expressly refused to “endotise view that ERISA does not preempt § 2001.3 and laws like it” and instead
rested its holding that § 2001.3 applied “solely on the ground that Defendants forfeited their preemption argument
by failing to develop it.'Difatta, 2012 WL 157952, at *3

2 Defendants also attempt to further distinguisirtis v. Hartford Life & Acc. Ins. Cp2012 WL 138608,
on the basis that the discretionary clause in that case appeared in the group policy itself and not in the Plan
document. While this distinction may arguably be relevahbugh, as explained above, not determinative—for the
purpose of deciding whether LINA has discretionary authority in deciding claims specifically relatedLfdlth
component of the Plan, Defendants fail to develop any argument suggesting how this is at all fiaietbant
purpose of preemption.

12



In so holding, theConkright Court discussed the tensidretween “ensuring fair and
prompt enforcement of rights undeiplan and the encouragementtoé creation of such plans.”
Id. at 1649. The Court explained thatdrafting ERISA, Congresstampted to create a system
that was not so complex “that administratiests, or litigation expenses, unduly discourage
employers from offering plans in the first plac’ Instead, the goal dERISA was to induce
“employers to offer benefits by assugia predictable set of liabilitiesld. Judicial deference,
the Court stated, protects this careful batafioy permitting an employer to grant primary
interpretive authority over an ERISAlan to the plan administratorld. Such deference
“promotes efficiency by encouraging resabuti of benefits dispes through internal
administrative proceedings” and “promotes preabdity” because an employer can rely on the
expertise of a claims administrator rather tHeworry about unexpected and inaccurate plan
interpretations that might result frote novgudicial review.”Id.

Despite its language emphasizing the importasfgedicial deference in federal ERISA
proceedingsConkright does not control the issueeggented in this caseConkright did not
address, discuss, or mention, much less owertine Sixth and NintlCircuit’'s decisions in
Morrison andRoss Indeed the issue of preemptionsaet even in play At issue inConkright
was whether a federal court may strip an adnratist of its discretiong authority on an “ad-
hoc basis,” not whether stategtgatory bodies are precluddtbm regulating insurance by
promulgating rules restricting de@nce-conferring clauses that athise clearly fall within the
ambit of ERISA’s savings clause. Therefore tBourt declines the Defendants’ invitation to
take Conkright—a case that had nothing to do wigneemption, insurance regulation, or
ERISA’s savings clause—and stietits holding to effectively gclude any state law restricting

the grant of discretionary authority to an administrebee, e.g., Zaccon2013 WL 1849515, at

13



*5 (" Conkrightdoes not alter the analysesRwossand Morrison or require the conclusion that
Section 2001.3 is outside ERISA’s savingausle and has been preempted by ERISA.”).

The remaining cases Defendants cite also unpersuasive. Defendants c8haw v.
Delta Air Lines, Inc. 463 U.S. 85, 97 (1983), where tisaipreme Court held that ERISA
preempted a New York law requiring employersstaucture their employee benefit plans to
provide the same benefits for pregnancy-ratad disabilities as for other disabilitiRetall
Indus. Leaders Ass’'n v. Fieldet75 F.3d 180, 197 (4th Cir. 200Where the court struck down
a law requiring employers to spkrat least 8% of their totglayrolls on employees’ health
insurance costs; aiidnum Life Ins. Co. of Am. v. Wars6 U.S. 358, 378-80 (1999), where the
Supreme Court found that ERISAgempted a California rule thegquired the employer to act
as agent of the insurer in the performancédaties of administeringroup insurance policies”
under ERISA plans because the rule forced thpl@yer, as plan administrator, “to assume a
role, with attendant legal duties and consegasnthat it had not undertaken voluntarily.
However, as at least one other court in tfistrict has noted, “each of these cases involved
legislation that sought to regudaémployers’ benefit obligationsther than the interpretation of
an insurance policy.Borich, 2013 WL 1788478, at *4 n.2. €hDOI Regulationpy contrast,
“has no direct impact on the employer or what fien# must provide, but rather affects the way
that the insurance policy is construeldl”

Accordingly, because the Court finds tlla¢ DOI Regulation strips Discover Financial
Services Welfare Benefits Plan’s ability to gramiNA discretionary authority to construe Plan
terms and determine eligibility for benefits anchad preempted by ERISA, the Court will apply
de novoreview and make an indepgent decision as to whether Novak was under the Plan’s

terms.
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Il. Scope of Discovery

Nevertheless, even under tbe novostandard of review, Novak is not permitted to
engage in additional discovery beyond the administrative record at this tirgstate of Blanco
v. Prudential Ins. Co. of Ajm606 F.3d 399 (7th Cir. 2010), the Seventh Circuit set forth the
approach for determining the scope of discowvergn ERISA proceeding where the district court
applies ade novostandard of review. Undele novoreview, district courtdave “discretion to
limit the evidence to the record before the pdaiministrator, or to permit the introduction of
additional evidence necessary to enable it tkaren informed and independent judgmeid.”
at 402 (quotingPatton v. MFS/Sun Life ki Distributors, Inc,. 480 F.3d 478, 490-91 (7th Cir.
2007)). TheBlancocourt stated four factors courts masnsider in determining whether extra-
record discovery should be allowed: (1) whettthe new evidence is necessary to make an
informed and independent judgment”; (2) whetltiee parties had an opportunity to present
evidence at the administrativevel; (3) whether the extra-record discovery relates to the plan
terms or historical facts concerning the claiméht;whether the administiar faces a conflict of
interest.ld. at 402;Patton 480 F.3d at 491. “The most important factor ... is whether the new
evidence is necessary to keaan informed judgmentBlancg 606 F.3d at 402. As a general
matter, however, “the district aa should restrict itself to the evidence before the plan
administrator” and “review evidence beyond thdtich was before the plan administrator only
when circumstances clearly establish that additional evidence is nece€sagy’v. Uddeholm
Corp., 32 F.3d 1094, 1099 (7th Cir. 1994) (citiQuisenberry v. Life Ins. Co. of North America
987 F.2d 1017, 1025 (7th Cir. 1993)).

In this case, Novak argudkat extra-recorddiscovery should be allowed because

allowing the Defendants to determine what ¢ibuies the administrative record would “only
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encourage administrators to under-discloséd’ Novak's view, the “only way to determine
whether the purported administraivecord supplied by LINA actually contains the information
LINA knew ... is through limited purpose discovergquests.” Novak also argues that she
should be allowed to engage in additional digrgwso that the Court may render an informed
decision regarding whether any additional medathtlavits may be introduced. Neither reason
presents sufficient basis allowing additional discovery. The mere assertion that allowing the
Defendants to determine what constitutes the administrative record may lead to abuse plainly
does not satisfy the factors set forthBlanca Indeed under Novak'approach, courts would

allow for extra-record discovery in every case involvileggnovoreview. Novak does not cite—

nor could this Court find—anyupport for such a proposition.

Nor does Novak explain why additional discovery is necessary for the Court to make an
informed and independent judgment regardivey condition. Additional discovery is not
granted as a matter of cour&ee Patton480 F.3d at 492 (“A court should not automatically
admit new evidence whenever it would helpréach an accurate dsiwn .... The record calls
for additional evidence only where the benefitsrafreased accuracy exceed the costs.”). In
Krolnik, for example, the Seventh Circuit deterednthat the districtcourt should have
permitted extra-record discovery where there was conflicting evidence in the administrative
record. 570 F.3d at 843. Ratton the court permitted extra-record discovery solely to clarify an
unexplained contradiction beten two statements a trewi physician made about the
claimant’s capacities. 480 F.3d4822-93. On the other hand,Btancq the court denied extra-
record discovery where the medical records onAidee more than sufficient and left no “serious
dispute” that the plaintiff suffered from a pre-existing condition. 606 F.3d at 402—-03. Similarly,

in Ehas the court found that the plaintiff had notadsished a basis for ta-record discovery
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because he “failed to sufficiently allege factpmaorting the grant of discovery as to either the
issues of disability oconflict of interest2012 WL 5989215, at *11. IBall, the court, after
determining that thele novostandard of review applied, denied a motion to compel depositions
based on its finding that the ex{® reports and thelaimant’s medical records, which were
already part of the administrativecord, were sufficient to enable the court to make an informed
and independent judgment. 2011 WL 2708366, at *2.

Here, Novak alleges that LINA’'s medicalvirewers refused to acknowledge her muscle
testing results, ignored the results of hacgbmyogram (“EMG”), failed to acknowledge the
results of her functional capacity evaluation (E{; and never explained why the above-results
should be discounted or disredad. These allegations, ifu, may establish that LINA’s
decision was incorrect (or even unreasonable)at, Thowever, is a determination the Court will
be able to make based ondatwn independent review of therathistrative record. Aside from
alleging that LINA made the wrong call, NovaKews no specific basis for allowing additional
discovery at this time. Novalsserts that the Court may find hielpthe affidavit of one of his
pain specialists, Dr. Jay Joshi, but fails to aitite why Dr. Joshi’s opinion is necessary for the
court to form an independent and informed conclusion regarding hgedaltisability. Unlike
the plaintiffs in Patton and Krolnik, Novak points to no contraction in the administrative
record, nor does she identify a specific aspect ofreatment that is not adequately discussed in
the files already contained within the admirasive record. Accordigly, Novak has not shown
that extra-record discovery is necessary forGbert to arrive at an independent determination
regarding her long-term disgity benefits claim.

Lastly, to the extent Novak seeks tdkeadiscovery regardqn whether the Plan

administrator's decision was inoftnced by a structural conflicf interest, such conflict is

17



irrelevant because the Court, proceeding urakernovoreview, will make an independent
determination as to whethé&tovak was disabled under the Plan. As the Seventh Circuit
explained irDiaz v. Prudential Ins. Co. of Americ499 F.3d 640 (7th Cir. 2007):

[W]hen de novoconsideration is appropt&in an ERISA case ...

the court can and must come to an independent decision on both

the legal and factual issues thatnfiothe basis of the claim. What

happened before the Plan administrator or ERISA fiduciary is

irrelevant .... That means that the question before the district court

was not whether Prudential gal@az a full and fair hearing or

undertook a selective review ddvidence; rather, it was the

ultimate question of whether Diaz was entitled to the benefits he

sought under the plan.
Id. at 643 (citations omittedgee, e.g., Borich2013 WL 1788478, at *5 (“Because the Court
will not rely in any way on LINA’s denial of mefits, whether LINA’s decision was influenced
by a conflict of interest has narobative value whatsoever.\Walsh v. Long Term Disability
Coverage for All Emps. Located in the U.S. of DeVry, B@1 F.Supp.2d 1035, 1043 (N.D. .
2009) (finding any violations the plan administrator might have committed in denying an LTD
claim irrelevant to the question of whether a claimant is eligible for benefits).

Accordingly, the Court finds that extraeard discovery unwarranted at this time.

CONCLUSION

For the reasons stated, the Court will makeindependent determination of whether
Novak was disabled under the terms of the Pl&lnvak’s request to engage in extra-record

discovery is denied at this time.

rdinia M. Kendall N

itedStateDistrict CourtJudge
errDistrict of Illinois

Date: July 9, 2013
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