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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HSBC Bank USA, N.A.as Trustee for the )
registered holders of First NLC Trust )
2007-1 Mortgagd3acked Certificates, )

Series 2007-1, )
)
Plaintiff, )
) No. 12 C 9549
V. )
) JudgeSara L. Ellis
Victor Leonand Monica Sanchez, )
)
Defendars. )

OPINION AND ORDER

Plaintiff HSBC Bank USA, N.A(“HSBC’), as Trustee for the registerédlders of
First NLC Trust 20071 MortgageBacked Certificates, Series 2007 bringsthis mortgge
foreclosure action againstelendants Victor Leomnd Monica Sanchez whwave not made
thar required nonthly mortgage paymenssnceJuly 2012. HSBC filed motions for summary
judgment ando apoint aspecial commissionemBecause the Coufinds no genuine dispute as
to any material factand that HSBGs not required to comply with Illinois Supreme Court Rule
114(a) the Court grastHSBC’s motion for summary judgment [30] and motion to app@ain

special commissioner [33].
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BACKGROUND"

On or about June 8, 2007, First NLC Finance $esii LLC (“FNFS”), HSBCs
predecessor imterest, lentMr. Leonand Ms. Sanche$204,000.00.In exchange, Mr. Leon
and Ms. Sanchez executedaa(the “Note”) in whichtheyagreed to makeonthly payments
of principal, interest, taxes, insurance and other escrow t@sIFSon the first day of each
month. The Note was secured by arngage on thdollowing property:“LOT 1 AND THE
EAST 1/2 OF LOT 2 IN AH. VALTER'S ADDITION TO ELGIN, IN THE CITY OF
ELGIN, KANE COUNTY, ILLINOIS,” more commonly known as 6Q&fferson Ave., Elgin,

IL 60120 (the “Mortgage”) Doc. 313 at 13. Mr. Leon and Ms. Sanchez both signed the
Mortgage. The Note was transferred and the Mortgage asaggned to HSBC prior to the filing
of this suit. Mr. Leon made monthly payments on the Note until July 2012. Asmwary 23,
2013, an outstanding balance of $173,427.91 remained,imérest accruing on the unpaid
principal at a rate 0$19.48 per day. HSBC has incurred $2,125.00 in attorrfegs and
litigation and foreclosure costs as a result of the default.

LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuinesidsue a
any material fact and thmoving party is entitled to judgment as a matter of l&ed.R. Civ.

P. 56 To determine whether a genuine issue of fact existColiet must pierce the pleadings

and assess the proof as presented in depositions, answers to interrogatoriegnadrass

! Thefactsin this sectionare taken from HSBC'’s statement of undisputed material fats:. 31.
Defendants have not filed a statement admitting or dispatiggpf these facts, as required by Local
Rule 56(b)(3), and each fact is supportedibguments filed in conjunctionith HSBC's motion for
summary judgmentDocs. 31-1-315. The Cart thereforetreats thee facts asundisputed for the
purposes ofesoling this motion. L.R. 56.1(b)(3)(Q)All material facts set forth in the statement
required of the moving party will be deemed to be admitted uot@ssoverted by the statement of
the opposing party.”)Setvo v. Frasqr662 F.3d 880, 88@7 (7th Cir. 2011) (D]istrict judges are
entitled to insist on strict compliance with local rules designed to prothetelarity of summary
judgment filings.”).



affidavits if any,that are part of the record=ed.R. Civ. P. 56 & advisory committés notes.
The party seeking summary judgment bears the initial burden of proving that no gerugne iss
of material factexists Celotex Corp. v. Catretd77 U.S. 317, 323, 106 St. 2548, 91 LEd.
2d 265 (1986).In response, the nemoving party cannot rest on mere pleadings alone but must
use the evidentiary tools listed aboveidentify specific material facts that demonstrate a
genuine issue for trialld. at 324;Insolia v. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir.
2000). Although a bare contention that an issue of fact exists is insuffimesreate a factual
dispute,Bellaver v. Quanex Corp200 F.3d 485, 492 (7th C2000), the Court mustonstrue
all facts in a light most favorable to the amoving party and draw all reasonable inferences in
that party’s favor. Anderson v. Liberty Lobby, Inct77 U.S. 242, 255, 106 8t. 2505, 91 L.
Ed.2d 202 (1986).
ANALYSIS

The question of whether HSBC may foreclose on the Mortgagmatterof contractual
interpretation. Bank of New York Mellon v. War8llo. 12 C8051, 2013 WL1730584, at *2
(N.D. lll. Apr. 22, 2013).Determiningwhether a contract is ambiguous dmmv toconstruct an
unambiguos contractare both questions of law for the Couee Lewitton v. ITA Software,
Inc., 585F.3d 377, 37980 (7th Cir. 2009)diting Gallagher v. Lenart874N.E.2d 43, 50226
lIl. 2d 208,314 Ill. Dec. 133 2007)). “If the contracts language is unambiguous, it must be
given ts plain and ordinary meaningHarmon v. Gordon712 F.3d 1044, 1050 (7th Cir. 2013)
(citing Thompson v. Gordo®48 N.E.2d 39, 47, 24ll. 2d 428,349 Ill. Dec. 936 (2011)).

The operative terms of both the Note and Mortgage are unambiglibadNotedefines
“default as the failuré'to pay the full amount of each monthly payment on the date it i5 due.

Doc. 312 at 3. The Mortgage states that it securegayment of the Loanvhich isdefined as



“the debt evidenced by theote, plus interest Doc. 3t3 at 1. The Mortgage further states
thatif a default by the borrower is not cured, teader ‘at its optionmay require immediate
payment in full of all sums securég this Security Instrument without further demand angt ma
foreclose thisSecurity Instrument by judicial proceedihgld. at 11. The Mortgage also sets
out that in the event of default, the holder of the Mortgadmll be entitledto collectall
expenses incurred in pursuing the remedies provided inSitson 22, including, but not
limited to, reasonable attorneysesand cost of title evidence’ Id.

It is undisputedhat when HSBC instituted thes$ereclosure proceedings, it held the
Note andwas the assignee of tiMortgage. Doc. 34 at 1 It is also undisputed that Mr. Leon
made no monthly paymengdter July2012, that a balance of $173,427.91 remained on the
Loan as of Januar®3, 2013, with interest accruing at $19.48 a day, and that HSBC has incurred
$2,125.00 in costs and attorneyses & a result of the defaultDoc. 311 at 1-2; Doc. 315.
HSBC hagherefore shown that Defendants have defaulted on the Note and that purs@nt to
terms of the Mortgagé is entitled to foreclose on th@operty torecover the balancen the
Note interest,attorneys’ fees, and costs.

Defendantsonly argument in responge HSBCs motion for summary judgment te
contendthat HSBChasnot complied withlllinois Supreme Court Ruldé14@). Rule 114(a)
provides that glaintiff must show that it hasomplied with any applicable loss mitigation
programs before it moves for a judgmentfafeclosure. lll. Sup. Ct. R. 114(apefendants
argue thaHSBC has not complied with Rule 114(a) because a loan modification rélgengst
submitted onSeptember 52013 is still pending.As this Court has already held in this case,
Rule 114(a) isa procedural rule and therefore does not apply in fedsrait. Doc. 26at 2

Other courts in this district agreeseeDeutsche Bank Nat'l Trust, Co. v. OrtiXo. 12CV-



3651, 2014 WL 117347 (N.D. lll. Jan. 13, 2C145BC Bank USA, N.A. v. AguiJado. 12 C
10397, 2013 WL 4451248 (N.D. lll. Aug. 16, 201®Jilmington Trust Nat’'| Assoc. v. Espingza
No. 12 C 7673, 2013 U.S. Dist. LEXIS 9993, at *@8.D. Ill. May 23, 2AL.3). Therefore, the
Court rejects Defendantsissertionthat HSBC must comply with Rule 114(bgfore it can
move forward with foreclosure.

The Court further finds that HSBC’s attorneys’ fees and costs in the amount of
$2,125.00 are reasonable. Because the Mortgage sets out that the holder of the Ndortgage
entitled to recover reasonable attorneys’ faes, because Defendants do not challenge HSBC'’s
request for fees and costs, the Court grants HSBC's request to recover $2,125.00 in fees and
costs.

CONCLUSION

For the foregoing reasons, the Court grants HSBfotion for summarjudgment30].
Judgment is entered in favor Biaintiff HSBC and againsDeferdantsVictor Leon and Monica
Sanchezin the amount of $173,427.9%br the unpaid balance otine Note interest in the
amount of $19.48 for eaadthey after January 23, 2013, and attorhdges and costs totaling
$2,125.00. The Court will enter aeparateJudgment of Foreclosurd-inally, the Court grants
HSBC's motion to appoint a special comsiaer [33] toeffectuate the salef the property
pursuant to 28U.S.C. 8§ 2001(a). The Court appointsEdward Grossmaras special
commissioner for the purpose of conducting a pubdieclosure sale of the property in

accordance with the terms of the goeent ofForeclosure.

S o ¥

SARA L. ELLIS
United States District Judge

Dated:March 18, 2014



