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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff, No. 12 CV 9628

Judge James B. Zagel
V.

SONY ELECTRONICS, INC.,

Defendant.

MEMORANDUM OPINION AND ORDER

The Equal Employment Opportunity Conssion (“EEOC”) brought this suit on behalf
of Dorothy Shanks (“Shanks”), alleging violations of Title | of the American with Disabilities
Act (“ADA"). Defendant Sony Electronics, In¢:Sony”) moves for summary judgment on the
grounds that this lawsuit is barred by 88®-day statute of limitations set forth§ry06 of Title
VIl of the Civil Rights Act of 1964. For thfollowing reasons, the motion is DENIED.

I. FACTUAL BACKGROUND

Shanks is a leg amputee and alleges shasalitd” under 42 U.S.C. § 12102(1)(A). In
October 2010, Shanks worked for Staffmarkdstment, LLC (“Staffmark”), a temporary
employment agency. Staffmark assigned Shamkeork at Ozbum-Hessey Logistics (“OHL"),
a logistics firm, where she inspected screwssony televisions. Shanks worked at OHL on
October 9 and 11, 2010, for approximately eighetohours. At the beginning and end of her
two shifts, Shanks signed in and outhasupervisors employed by Staffmark.

Shortly after Shanks began her sbifi October 11, 2010, a Staffmark employee

approached Ms. Shanks and told her thawsdebeing taken off the line where she performed
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her job duties because of concerns that she would be bumped into or knocked down by someone.
Shanks told the Staffmark Employee that she a@itd continue workingnd believed that the
area where she was working was safe for heco-#vorker of Shanks’s was present during this
conversation. The Staffmark employee refused to allow Shanks to continue working on the line
and led her out of the OHL facility. Staffmarkvee again sent Shanks on an assignment.

On November 23, 2010, Shanks filed a geaof discrimination against Staffmark
alleging that it discharged her and did not offer employment opportunities because of her
disability. An intake interviewvas held on the same day. Shadkknot indicaten her intake
guestionnaire or her initial terview that she had any knowledgfeanyone from OHL or Sony
being involved in the decision to termabte her from her assignment at OHL.

On or about January 4, 2011, EEOC recetdfmark’s position statement, in which it
stated that it “placed [Shanks] at olient, OHL, on 10/18/2010,” and that “Shanks was
removed from this temporary assignment at Gitlthe client request.” The position statement
did not identify any specific individuals who veeinvolved in Shanks’s termination, and made
no mention of Defendant Sony’s involveni@nthe decision to remove Shanks.

On January 5, 2011, EEOC investigatoa@és Kolliker (“Kolliker”) held a phone
interview with Shanks, in whictine following exchange took place:

Q [Kolliker]: Where did they [Staffmark] last send you for work?

A [Shanks]: At Sony.

Q: Is this also called OHL?

A: | think so because this was abbrevidibeit they had nothing but Sony products in
theirwarehouse.

Q: What did OHL stand for?

A: | do not know.



Q: Who was your supervisor at OHL?

| do not remember her name.

Did you only deal with one person at OHL?

Yes, one lady who | used check in with everyday.
Can you remember this lady’s name?

| do not know her name.

Was she an employee of Staffmark, or OHL?

> O » o » O >

It was Staffmark, yes.
Later in the same interviewhe following exchange took place:
Q: Why were you discharged from Sony?

A: | do not know, they told me that they ngdaking me off the line because they did not
want anyone bumping into me.

: Who told you this?

. The lady that | needdd sign in with everyday.
: Was it the same lady everyday?

: Yes.

: Were there any others?

. Are these Staffmark employees?

- Yes, yes.

. Did you always sign in argign out with the same person?

: No, the people | signed in wepe days, and sign out were evening staff.

Q
A
Q
A
Q
A: No,
Q
A
Q
A
Q

: What were your working hours?



A: From 3to 11 or from 2 to 11.
Q: How many Staffmark employees were at Sony?

A: 1 do not know, maybe about 3 of thentta door to check in to the warehouse, then
two at the table to sign irl’d say a good 5 to 6 of them.

Q: Again, do you remember who stategéo that they did not want anyone bumping in
toyou?

A: It was a Hispanic ladwho worked in the evening.
Q: Was there anyone else involved?

A: Tina LNU was sitting to the front waiting for me to come up, sign out and leave the
building in the long tables they had in there,

Q: Were these Staffmark @ioyees from Bolingbrook location?

A: Yes.

At some point after receiving Staffmarlgssition statement, Kolliker informed Shanks
that Staffmark had stated that she was remidram her position at OHL at OHL'’s request.
Based on this information, Shanks filed a timely charge against OHL on July 11, 2011.

On August 24, 2011, EEOC asked Staffmark to name any employee “who
removed/escorted the charging party out ef@HL facility on October 2010.” In response to
the EEOC inquiry, Staffmark informed the EE@tt two Staffmark employees, Cecelia Mota
and Tina Scott, “may have been involvecirents involving Ms. Shanks’ assignment at OHL.”
This was the first time that Staffmark informigeg EEOC that these two individuals may have
information relevant to the invegation of Shanks’s termination.

On August 31, 2011, EEOC interviewed sel/&taffmark employees, including Cecelia
Mota. Mota told EEOC for the first time thidie employee who requestShanks’s removal
was not employed by OHL, but by Sony. This was the first time that EEOC learned of Sony’s

involvement in Shanks’s termination. ©nabout September 7, 2011, EEOC informed Shanks



that Staffmark now claimed that the indivadwvho requested her removal was not an OHL
employee—as Staffmark had previously représd—but was in fact a Sony employee. On
March 5, 2012, Shanks filed her charge against Sony.

. ANALYSIS

Defendant Sony has moved for summary judgnon the grounds that Shanks’s charge
against Sony—filed 511 days after her Octalik 2011 termination—sibarred under 8§ 706’s
300-day limitations period.42 U.S.C. § 2000e-5. THEEOC opposes summary judgment
based on the federal discovery rule, whicbvmtes that a claim does not accrue, and the
limitations period does not begin to run, until thé&fptiff discovers (or should if diligent have
discovered) both the injury thgives rise to his claim and tlgurer . . . or injurers.”Jay E.
Hayden Found. v. First Neighbor Bank, 610 F.3d 382, 386 (7th Cir. 2018 also U.S v.
Norwood, 602 F.3d 830, 837 (7th Cir. 2010) (“The discoverg starts the statute of limitations
running only when the plaintiff learns that hesen injured, and by whom”). Specifically, the
EEOC argues that Shanks did not know, reasonably could have known, of Sony’s
involvement in her termination until the August 2011 interview with Mott. Starting the clock
from that date, her March 5, 2012 (or Mag% 2012—there is a dispute among the parties
about the date on which Shanks filed agaiSony) charge against Sony was timely.

Nonsense, says Sony. The EEOC was aware of Sony’s involvement in Shanks'’s
termination by January 5, 2011—just look at hoany times “Sony” is mentioned in Kolliker's
notes from his phone interview with Shanks. Even without hare&eee Sony argues, the

EEOC and Shanks were remiss during the 3@€t days in not probing further into Sony’s

! One of the conditions precedent to EEOC filing a lawsuitsgain employer is a timely charge of discrimination.
42 U.S.C. § 2000e-5(e)(lipcorporated by 42 U.S.C. § 12117(a).
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potential involvement. “Reasonable diligence” is remul to invoke the discovery rule, and the
EEOC cannot make this showing given Shanfalsre to scrutinize an obvious suspect.

| reject these arguments. Shanks’s knogéethat she worked on Sony products and her
general references in her January 5, 2011 phderviaw to working “at” Sony, do not establish
that she knew, or should have known, of Sony\®Ilvement in her termination. Nothing about
the events of October 11, 2011 pointe&tmy’s involvement: Staffmark hired Shanks,
Staffmark sent Shanks to work for OHL, $taérk employees checked Shanks in and out of
work, and a Staffmark employee removed her ftbenline and escorted iheut of the building.
There is no evidence that Shanks ever directgracted with a Sony employee, or had reason to
believe that Sony employees were actively dingcthe activities of the Staffmark employees on
the floor at OHL.

Nor did the relationship between Staffiaa®HL, and Sony directly evidence Sony’s
involvement. This is an unusual case in thatvolves several deges of separation. Sony
hired an outside logistics company (OHL) to inspesctelevisions sets, and that outside logistics
company used a third-party staffing agency (Stafipfor its labor supply—in other words, the
entity that hired Shanks (Staffmark) wasiam of Sony’s clienfOHL). It was not
unreasonable for Shanks or the EEOC to relgtffmark’s position statement, which indicated
that only Staffmark and its immediate clie@HL, were involved with Shanks’s termination.

Shanks and the EEOC exercised reasonableeddmgin this case. Shanks filed charges
against Staffmark within six weeks after her termination. Staffmark followed up with a position
statement that falsely stated that an OHL eygé was responsible for Shanks’s termination.

The EEOC informed Shanks of OHL’s apparenblvement, and Shank’s timely filed charges

2 The cases cited by Sony are inapposite—they do ndveqoiestions about the identity of the injurer, let alone
the type of multi-employer, third-party hiring at issue in this case.
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against OHL. There is absolutely no doubtniy mind that had Staffmark’s position statement
accurately stated that it wasfact a Sony employee who wasolved in her termination, the
EEOC and Shanks’s actions would have beerséime, only directed at the right party.

The apparent inactivity in this caseween January and June 2011 is not unreasonable—
the EEOC is severely understaffed, overworked,stifidnanaged to move with alacrity when it
received a response to its August 24, 2011 incpliqut Staffmark employees involved with
removing Shanks from the OHL facility. If the standard for these cases was “perfect diligence,”
| might fault the EEOC for not asking this questgmoner. But that is not the standard, and | do
not believe their failure to ask the question until August 2011 rendered the entire investigation
unreasonable. | do not know why Shanks&&duntil March of 2012 before filing charges
against Sony when the information came gbtiin August 2011. But she does not have to
explain herself to this Court or anyone els&e-800-day clock did natart ticking against Sony
until August 31, 2011.

[l. CONCLUSION

For the foregoing reasons, Defendant Semgotion for summary judgment is DENIED.

James B. Zagel
United States District Judge

DATE: July 19, 2013



