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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
DEMETRICED. GRIFFIN,
Plaintiff, 12 C 9828
VS. JudgeFeinerman

EVANSTON/SKOKIE CONSOLIDATED SCHOOL
DISTRICT 65,

Defendant.

N N N N N N N N N N

M EMORANDUM OPINION AND ORDER

In the operative complaint, Demetrice Gxiffin alleges thaher employer,
Evanston/Skokie Community Consolidated School District 65, engagadarand sex
discriminationin violation of 42 U.S.C. 88 1981 and 1983 anite VIl of the Civil Rights Act
of 1964, 42 U.S.C. § 200@ seq Doc. 35. The court dismissed Griffin’'s sex discrimination
claim under Federal Rule of Civil Procedure 12(b)(6). Docs. 51-52 (reported at 2013 WL
6255225 (N.D. Ill. Dec. 3, 2013)). After discovery closbe, Districtmoved for summary
judgment @ the race discrimination clainDoc. 53. Thériefing scheduleequiredGriffin to
respond to the motion by February 12, 2014. Doc. 50. On May 26, 2013, nearly fourteen weeks
afterthe due date, @fin (through counselfiled a threepage opposition brief without
requesting an extension of time and without including any Local Rule 56.1 submissams. D
65. The Districts motion is granted.

Background

Consistent with the local rudethe District filed a Local Rule 56.1(a)(3) statement of

undisputed facts along with isssimmary judgment motionDoc. 55. Each factuahssertion in

the Local Rule 56.1(a)(3) statement cites evidentiary material in tbedrand is supported by
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the cted material.SeeN.D. lll. L.R. 56.1(a) (“The statement referred to in (3) shall consist of
short numbered paragraphs, including within each paragraph specific refecetieeaftidavits,
parts of the record, and other supporting materials relied upon to support the flcth sethat
paragraph.”). Althougkeriffin filed a brief opposing summary judgment, Doc. 6t did not

file a Loal Rule 56.1(b)(3)(B) responsettte Districts Local Rule 56.1(a)(3) statement or a
Local Rule 56.1(b)(3)(Cgtatement of additional facts.

“[A] district court is entitled to decide [a summary judgment] motion based ondheafa
record outlined in the [partigsLocal Rule 56.1statements.”’Koszola v. Bd. of Educ. of City of
Chi., 385 F.3d 1104, 1109 (7th Cir. 2004) (internal quotation marks and alterations ored&ed);
alsoStevo v. Frasqr662 F.3d 880, 886-87 (7th Cir. 2011) (“Because of the high volume of
summary judgment motions and the benefits of clear presentation of relevant ewide hae,
we have rpeatedly held that district judges are entitled to insist on strict compliance with loca
rules designed to promote the clarity of summary judgment filijnd2atterson v. Ind.
Newspapers, Inc589 F.3d 357, 360 (7th CR009) (“[w]e have repeatedly lethat the district
court is within its discretion to strictly enforce compliance with its local rulesdega
summaryjudgment motions”)Cichon v. Exelon Generation Cd01 F.3d 803, 809 (7th Cir.
2005) (“we have ... repeatedly held that a districtrtis entitled to expect strict compliance
with Rule 56.1) (alteration omitted).Accordingly,thecourt will accept as true the facts set
forth inthe Districts Local Rule 56.1(a)(33tatement, viewing those facts and inferences
therefrom in the lightnost favorable t&riffin. SeeN.D. Ill. L.R. 56. 1(b)(3)(C) (“All material
facts set forth in the statement required of the moving party will be deemeadoniteed unless
controverted by the statement of the opposing partydira v. Neal 614 F.3d 635, 636 (7th

Cir. 2010);Rao v. BP Prods. N. Am., In&89 F.3d 389, 393 (7th Cir. 2008 accordance



with a local rule, the district court justifiably deemed the factual assertionssrRBIRe 56.1(a)
Statement in support of its motion for summarggment admitted because Rao did not respond
to the statement.”Cady v. Sheahad67 F.3d 1057, 1061 (7th Cir. 200Raymond v.
Ameritech Corp.442 F.3d 600, 608 (7th Cir. 200&ghrott v. Bristol-Myers Squibb Cd.03
F.3d 940, 944 (7th Cir. 200%0szola 385 F.3d at 1108-08mith v. Lamz321 F.3d 680, 682-
83 (7th Cir. 2003).That saidthe court is mindful that “a nonmovasffailure to... comply with
Local Rule 56.1, does not, of course, automatically result in judgment for the mdwent.
ultimate burden of persuasion remains with [the movant] to show that it is entitled to pidgme
a matter of law.”"Raymond442 F.3d at 608nternal citation omitted) The courthereforewill
recite the facts ithe Districts Local Rule 56.1(a)(3) statement and then proceed to determine
whether, on those facthe District isentitled to summary judgment.

The Districtconsists of ten elementary schools, three middle sshvad magnet
schools, the Park Scho@®ijce Children’s Centegnd the Early Childhood Center. Doc. 55 at
12. Griffin, an AfricanAmerican female, began her employment whté Districtin September
1987 as a Learning Resource Program teacher at Chute Middle Sicha@df]f 1,4. In Fall
2008, bllowing severaltansfers withirthe Dstrict andtwo leaves of absencéyiffin was
assigned to a position at Orrington Elementary School, where she continues todvdi%5-6,
9-11, 25.

Griffin held a teaching position at Rice from 1996 to 20i@lat 16, 9. Rice is a
school located on the grounds of a residential facility that serves emotidisalisbed children
who are wards of the State and who are unable to attend school in a general educagon sett
Id. at §3. Jaunitta Thompson, @frican-Americanwoman,becamehe Principalof Ricein

1999, andn that capacity she supervised Griffrom 1999 to 20011d. at {7-8. Thompson



found Griffin unprofessional and difficult to work with, and she observed Griffin visleteol
policy and verbally intimidate other staffembers Id. at 8. Griffin took a medial leave of

absence in Jurg001 and returned to work withe Districtin September 2003, wheshe was
given a resource teacher position at Haven Middle Schdoat 9.

Griffin submitted a request for a voluntary transfer to Rice for the 2009-2010 schopol ye
but the Districtdenied her requestd. at 12. There were two vacantthing positions at Rice
for thatschool yearand Thompson selected Emily McCaffrey and Nancy Zordan to fill the
vacancies Id. at 13. Thompson selected McCaffrey because she was impressed with
McCaffrey’'s performancededication, commitment to working with students, and enthusagsm
a Teaching Assistant at Rice the previous yéér{ 14. Thompson selected Zordan, acteer
with the Districtsince 1981, because she was satisfied with her previous experiences working
with Zordan and because she veWwZordan as a skilled specialueation teacher who was
committed to her students and who worked effectively with both teachers and adwoirsstd.
at 115. Thompson did not select Griffin because she believed Griffin to be less qualified tha
McCaffrey and Zordan based on her exgece supervising Griffin from 1999 to 200M. at
1 16.

Griffin again submitted a request for a voluntary transfer to Rice for the 2010-2011
school year, buihe request was not considered because Gsiffimmitted itafter the deadline.

Id. at §17. Griffin did not submit a request for the 2011-2012 school year because her
supervisor offered her several other positioias.at 18. There were two vacant teaching
positions at Rice for the 2012-2013 school yéat they were not posted because two teachers,
Susan Fisher and Miriam Sherman, were transferred to Rice as part of a redligintmen

special ducation function within the Districtid. at 19. Fisher halleen a teacher withe



District since 1983, and Sherman had been wéhDistrictsince 1990.1d. at{ 22. Thompson
agreedo fill the 2012-2013sacanciesvith Fisher ad Sherman upon consideration of
recommendations froné District’s Director of Special Services and its Assistant
Superintendent of Magnet & Middle Schoold. at 20. TheDistrict's Human Resources
Director also agreed that Fisteeand Sherman’s dks and abilitiesvere the best fit for Rice
student population and approved the assignmedtst{ 21. The decision to administratively
assign Fisher and Sherm@nRice was madm April 2012, before Griffin submitted her request
in May 2012for avoluntary transfeto Ricefor the 2012-2013 school yeald. at §23. Griffin
did not apply for a transfer to Rice for the 2013-2014 school year becauBisttiet’'s
SuperintenderdskedGriffin to remain in her currergosition at Orrington Id. at  24.
Discussion

Employmentrelated race discrimination claims un@et983 and § 1981 are analyzed
under the Title VIframework, so the court will simplify by referring only to Title VII doctrine
and precedentsSeeMorgan v. SVT, LLC724 F.3d 990, 995 (7th Cir. 2013nith v. Bray681
F.3d 888, 895-96 & n.2 (7th Cir. 201 Bgonmwan v. Cook Cnty. Sheriff's Deg02 F.3d 845,
850 n.7 (7th Cir. 2010) (“The same requirements for proving discrimination apply to claims
under Title VII, 8§ 1981, and § 83.”). A Title VIl race discrimination plaintiff may seek to
defeat summary judgment under the direct and indirect methods of [@eefoleman v.
Donahoeg 667 F.3d 835, 845 (7th Cir. 201Rodgers v. White657 F.3d 511, 516-17 (7th Cir.
2011). Griffin’s brief does not say whether she is proceeding under the direct or indétboidn
so the court will consider bottSee Morgan724 F.3d at 997. As noted above, riblevant facts

being those set forth ié Districts Local Rule 56.1(a)(3) statenterseeKoszola 385 F.3d at



1109 (“a district court is entitled to decide the motion based on the factual recorddoutline
Local Rule 56.1 statements”) (brackets and internal quotation marks omitted).

“Under the ‘direct method,’ the plaintiff may avoid summary judgment by priegsent
sufficient evidence, either direct or circumstantial, that the employer’srdisatory animus
motivated an adverse employment actio@dleman 667 F.3d at 845. The appropriate focus
under the direct method “is not efner the evidence offered is direct or circumstantial but rather
whether the evidence points directly to a discriminatory reason for the eariplagtion.”

Atanus v. Perry520 F.3d 662, 671 (7th Cir. 2008) (internal quotation marks omited)also
Morgan 724 F.3d at 997 The plaintiff's task in opposing a motion for summary judgment is
straightforward: he must produce enough evidence, whether direct or circurhstapeamit

the trier of fact to find that his employer took an adverse action against him éetis
race.”);Everett v. Cook Cnty655 F.3d 723, 729 (7th Cir. 201Davis v. Time Warner Cable of
Se. Wis., L.R651 F.3d 664, 672 (7th Cir. 2011). “Direct evidence is evidence that, if believed
by the trier of fact, would prove discriminatory conduct on the part of the emplatheut
reliance on inference or presumption. In short, direct evidence essentiallgsesn admission
by the decisiormaker that his actions were based upon the prohibited aniRides v. lll.
Dep'tof Transp, 359 F.3d 498, 504 (7th Cir. 2004) (citations and internal quotation marks
omitted);see alsdMorgan 724 F.3d at 995 oleman 667 F.3d at 86(Everetf 655 F.3d at 729;
Diaz v. Kraft Foods Global, Inc653 F.3d 582, 587 (7th Cir. 2011). Not surprisindig, t
District's Local Rule 56.1(a)(3) statement contains no facts that could consiredeeVidence
of race discrimination.

“A plaintiff can also prevail under the direct method of proof by constructing a

‘convincing mosaic’ of circumstaiall evidence that allows a jury to infer intentional



discrimination by the decisionmaker. That circumstantial evidence, howevempomistirectly
to a discriminatory reason for the employer’s actioRiiodes359 F.3d at 504 (citations and
internal qutation marks omittedsee alsaChaib v. Indiana744 F.3d 974, 982 (7th Cir. 2014);
Perez v. Thorntons, Inc/31 F.3d 699, 710 (7th Cir. 2018)organ, 724 F.3d at 995-9@rown
v. Advocate S. Suburban Hasp0O F.3d 1101, 1105 (7th Cir. 201Eyerett 655 F.3d at 729
(explaining that circumstantial evidence is “evidence that points to discrimyjratonus
through a longer chain of inferences”). Circumstantial evidence typicdByirigd one of three
categories: “(1) ambiguous statements or bemadwisards other employees in the protected
group; (2) evidence, statistical or otherwise, that similarly situated employtsde of the
protected group systematically receive better treatment; and (3) evidence thaupiioyer
offered a pretextual reason for an adverse employment actinaz, 653 F.3d at 58&ee also
Chaib, 744 F.3d at 98ZPerez 731 F.3d at 71 IMorgan 724 F.3d at 996Coleman 667 F.3d at
860; Silverman v. Bd. of Educ. of City of Cli37 F.3d 729, 734 (7th Cir. 2011). To am@@ne
summary judgmentircumstantial evidence needt “combine to form a tidy, coherent picture
of discrimination, in the same way the tiles of a mosaic come together to form a lidsero
image, in order for a plaintiff to survive summary judgniemMlorgan 724 F.3d at 997. Rather,
“[i]f the plaintiff can assemble from various scraps of circumstantial evidanogteto allow
the trier of fact to conclude that it is more likely than not that discrimination lay b#tend
adverse action, then summary judgment for the defendant is not appropriate, and fffe plaint
may prevail at trial ewvewithout producing any ‘direcproof.” Id. at 996.

The Districts Local Rule 56.1(a)(3) statement contains no circumstantial evidence that
the Districtengaged inntentioral discriminaton. And Griffin’s brief argues not thétere is

direct or circumstantial evidence iatentional discrimination, butather that she can prevail on



a disparate impact theory. Doc. 65 at 1¥Be disparate impact theoajlows reovery under
Title VII for “employment practices that are facially neutral in their treatment of diffgreaps
but that in fact fall more harshly on one group than another and cannot be justified bgdusine
necessity.”O’Regan v. Arbitration Forums, Inc246 F.3d 975, 986 (7th Cir. 200%ge also
Reidt v. Cnty. of Trempealea®i75 F.2d 1336, 1340 (7th Cir. 1992) (citidgthard v.
Rawlinsonj 433 U.S. 321, 329 (1977)).

Griffin’s disparate impact claim fails on tvgeparate grounds-irst, shedoes not
identify any“facially neutral” policy allegedly has caused a disparate impacthe District’s
African-American employeesSeeSmith v. City of Jackspb44 U.S. 228, 241 (2005) (“[l]it is
not enough to simply allege that there is a disparate impact on workers, or poieh&raliged
policy that leads to such an impact. Rather, the employee is responsible forgsoid
identifying thespecificemployment practices that are allegedly responsible for any observed
statistical disparitie¥) (internal quotation marks omittedjuffer v. Allstate Ins. Cp675 F.3d
709, 717 (7th Cir. 2012) (same). Seco@dffin does not offer any statistical evidence showing
that the District’'dacially neutral policies (whatever they may be) have actually had a disparate
impact on AfricarAmericans. SeeWatson v. Ft. Worth Bank & Tryst87 U.S. 977, 994-95
(1988) (“Once the employment practice at issue has been identified, causatidoe rpres/ed,;
that is, the plaintiff must offer statistical eviderafea kind and degree sufficient to show that the
practice in question has caused the exclusion of applicants for jobs or promotions because
their membership in a protected grd)pFarrell v. Butler Univ, 421 F.3d 609, 616 (7th Cir.
2005) (holding tht to prove a Title VII disparate impadaim, “the plaintiff must ...
demonstrate causation by offering statistical evidence of a kind and defiigerg to show

that the practice in question has caused the [disparate inbpaeilse of their membershipa
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protected group”) (internal quotation marks omitt&Bnnett v. Robert295 F.3d 687, 698 (7th
Cir. 2002)(same) Noreuil v. Peabody Coal C®6 F.3d 254, 259 (7th Cir. 1996) (notitingt

the plaintiff’'s claim would fail because “a disparate intgheory of discrimination [under Title
VII] requires the plaintiff to put forth statistical evidence ... that the chalkkeggloyment
practice has a disproportionately negative effestijyg v. Multistate Tax Comm’88 F.3d 506,
513 (7th Cir. 1996fsame); Adams v. Lucent Techs., In284 F. App’x 296, 304 (6th Cir. 2008)
(holding that the plaintiffScomplete failure to make any such statistical showing [of causation]
is fatal to [the disparate impact] claim”) (internal quotation marks omitted).

It is true that Griffin’s brief asserts that the District “has hired five specialatin
teachers at Rice” and that “[u]pon information and belief, all of these persoGsacasian.”
Doc. 65 at 23. Putting aside the question of statistical significance, Griffin’s submisaisn f
because the District’'s Local Rule 56.1(a)(3) statement does not id&etifgde of the teachers
hired at Riceand, as noted above, Griffin has not filed any Local Rule 56.1(b) submissions of her
own. The summary judgment record accordingly says nothing about the race ofdbbseste
SeeMidwest Imps., Ltd. v. Covall F.3d 1311, 1317 (7th Cir. 1995) (holding that the
predecessor to Local Rule 56.1(b)(3) “provides the only acceptable means of ntipgese
additional facs to the district court”)Gray v. Cannon974 F. Supp. 2d 1150, 11G2.D. Ill.

2013) (*Under settled law, facts asserted in a brief but not presented in a LézaeRL
statement are disregarded in resolving a summary judgment mpfiatetnal quotation marks
omitted);Curtis v. Wilks 704 F. Supp. 2d 771, 789 (N.D. Ill. 2010) (“Any facts plaintiffs assert
in their response brief that were not included in their LR 56.1 submissions will not be

considered.”)Byrd-Tolson v. Supervalu, In&500 F. Supp. 2d 962, 966 (N.D. Ill. 2007) (“facts



are properly presented through the framework of the Rule 56.1 statements, and not through
citation in the briefs to raw record material”).

Griffin complains that she served interrogatories on the District askinnbdathnicity of
the teachers hired at Rice buttttiee District refused to produce that information. Doc. 65 at 3.
BecausdGriffin never moved to compel that discovery, she cannot nowhadeistrict’s alleged
production failurgo forestall summary judgmenseeMcQueen v. City of Chicag@014 WL
1715439, at *5 (N.D. lll. Apr. 30, 2014Jungiewicz v. Allstate Ins. C&2014 WL 1292121, at
*1 (N.D. lll. Mar. 31, 2014) (refusintp draw an adverse inference sammary judgment kere
the plaintiff arguedthat thedefendantad withheld certaievidence reasoning that thglaintiff
“failed to pursue any motion to compel the production of such evidertiagerman v.

Freeman Decorating Cp2003 WL 22057032, at *1 (N.D. lll. Sept. 3, 2003 {here are

problems during discovery, the appropriate response is first to seek to resabseighamong

the parties and, if that fails, then to bring the issue to the attention of the Coumwith a
appropriate motion (e.g. Motion to Compel or Motion for SanctioBsnging discovery issues

to the Court’s attention in response to a Motion for Summary Judgment is a backwardshapproa
that is unlikely to be met favorably.”).

Griffin does not invoke thmdirectmethodarticulated inMicDonnell Douglas
Corporationv. Green411 U.S. 792, 802-05 (1973), and she could not prevail even if she had.
The indirect method has three step$ie Pplaintifffirst must make a prima facie case of
discrimination, which reques heito establish that (19heis a member of a protected class, (2)
she was qualified for an open position for whible spplied (3) herapplication was rejected
and (4)eitheranother similarly situated individual who svaot in the protected class was placed

in the position, or the position remained open and the employer continued to seek applicants

10



from persons of the plaintiff's qualification&§eeNorman-Nunnery v. Madison Area Tech. Coll.
625 F.3d 422, 431 (7th Cir. 2010¥.the plaintiff makes a prima facie case, “[t]headben then

must shift to the employer to articulate some legitimate, nondiscriminatory rdasa@s’action.
McDonnell Douglas411 U.S. at 802.f the defendant articulates such a legitimate,
nondiscriminatory reason, the burden shifts back to the plaintiff, who must provide evit&nce t
the defendansg stated reason is pretextusd. at 804-05.“Pretext is more than just faulty
reasoning or mistaken judgment on the part of the employer; it is a lie, specifipalbyga

reason for some action3iverman 637 F.3d at 743-44 (brackets and internal quotation marks
omitted)

Griffin cannot establish a prima facie case of discriminatiith respect to the second
element, Griffin cannot show that she was qualified for the position at Rice gnoenpEors
dissatisfactiorwith her performancand Thompson’s observations thatiffin violated school
policy and erbally intimidatedther staff membersSeeNaik v.Boehringer Ingelheim
Pharmaceuticals, In¢627 F.3d 596, 600 (7th Cir. 2010) (holdingttkhe plaintiff, to meet his
burden of showing that he met his employer’s legitimate expectatioist ‘show that he was
meeting BIPIS expectations at the time of his termination, which includes exediyat he did
not violate BIPI5 policie$); MateuAnderegg v. Scibist. of Whitefish Bgy304 F.3d 618, 626
(7th Cir. 2002) ltolding that a teacher failed to meet the school district’s legitimate expectations
due, in part, to her “poor relationship with other staff members, and a failure to cwitiptige
expectations and responsibilities as a tea¢héstiffin also cannot satisfy the fourth element
because (as noted above) the summary judgment record does not ideméibetbkthe teachers
hired at Rice SeeMcGowan v. Deere & Cp581 F.3d 575, 580 (7th Cir. 2000Because [the

plaintiff] is unable to demonstrate thasiailarly-situatedperson not in the protected class was

11
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treated more favorably than he was, he cannot makepryirha faciecase of racial
discrimination.”) Moreover, Griffin offers no evidence or even argument that her qualifications
and experience made her similarly situated to those other tea8wse3urks v. WisDep't of
Transp, 464 F.3d 744, 751 (7th Cir. 2006) (“In order for an individual to be similarlgteduto

the plaintiff, the plaintiff must show that the individual is directly comparabletonhall

material respects. Factors relevant to this inguiclude whether the employeeshad

comparable education, experience and qualificatioigt§rnd quotation marks and citations
omitted);Filar v. Bd. of Educ. of City of Chi526 F.3d 1054, 1061 (7th Cir. 2008) (“[To

establish the “similarly situated” prong,] the comparator must ... be similar lkrtougliminate
confounding variables, such as diffey roles [or]performance histories .[so as to] isolate the
critical independent variable...”)Griffin’s failure in this respect operates as a forfeitugee
Domka v. Portage Cnty523 F.3d 776, 78@th Cir.2008) (It is a well-settled rule that a party
opposing aummary judgmennotion must inform the trial judge of the reasons, legal or factual,
why summary judgmerghould not be entered.(internal quotation marks omittedjumphries

v. CBOCS W., Inc474 F.3d 387, 407 (7th Cir. 20Q7yV e agree with the district coust’
determination that [the plaintiff] waivedoffeitedwould be the better term) his discrimination
claim by devoting only a skeletal argument in response to Cracker Banal@n for summary
judgment.”),aff'd on other groundss53 U.S. 442 (2008).

Even if Griffin could make a prima facie case, she could not show that the t3istric
reasons for denying her requests to transfer to Rice were pretekieaDistrict submits that
Griffin’s request for the 2009-2010 school year was deniedusedsicCaffrey and Zordan were
more qualified, that her request for the 2010-2011 school year was denied because iteel subm

her request after the deadline, and that her request for the 2012-2013 school yearaglas deni
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because she submitted her requesabath after the positions were filled by highly qualified
teachers as part of a Distrwide realignment. There thing in the record that suggests, let
alone show, that any of the District’'s reasons were “a lie*@phony reasonfor its decisions
Silverman 637 F.3d at 743-44.
Conclusion
Because Griffin does not satisfy either the direct or indirect methndhecause she

cannot satisfy the requirements of a disparate impact dlagnistricts motion for summary

-

United States District Judge

judgment is granted.

June 10, 2014
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