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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DUANE PORTER KENNETH BLACK, )
RONALD BOUIE, RICKY BROWN, )
SAMUEL CLARK, FRANK CRADDIETH, )
DONALD GAYLES, and STEVEN WILSON,)
on their own behalf and drehalf of a class of)
all other who are similarly situated,

Plaintiffs,
No. 12 C 9844
V.
JudgeSara L. Ellis
PIPEFITTERS ASSOCIATION LOCAL
UNION 597,

~— — N L — ~ —

Defendant

OPINION AND ORDER

Plaintiffs Duane Porter, Kenneth Black, Ronald Bouie, Ricky Brown, Samug, Cla
Frank Craddieth, Donald Gayles, and Steven Wijlgdncan Americanourneymarpipefitters
who belonged tefendanPipefitters Association Local Union 597 (“Local 597¢kim that
they and other Afcan American pipefitters worked comparatively fewer hours thannbei
African Americancounterparts due to Local 597’s inequitable job assignment systems. They
filed this suit against Local 597, alleging intentional and disparate impact disatiionim
violation of Title VII of the Civil Rights Acbf 1964 (“Title VII”), 42 U.S.C. 8 2000et seq.
and 42 U.S.C. § 1981, and breach of Local 597’s duty of fair representation under the Labor
Management Relations Act of 1947 (“LMRA”), 29 U.S.C. 8§ 158fd)failing to represent the
interests of all its membefsPlaintiffs seek to certify the following classder Federal Rule of
Civil Procedure 23(b)(2) and (b)(3), or, alternatively, (c)(4): “All Afncamerican persons who

were members of Local 597 any time from November 14, 2003 to the present date.” Doc. 76

! Plaintiffs also bring individual retaliation claims, but they do not st@ss certification of #se claims.
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at 2. The Court finds Plaintiffs have met the requirements for certificatioRolea23(b)(3)
class but reserves ruling on the request for certification of a Rule 23(la%8)pending
clarification of the named Plaintiffs’ current union membership status or thecsddita current
union member as a class representative.
BACKGROUND

Local 597 is a labor organization and the exclusive bargaining agent for pipefitter
working within itsterritorial jurisdiction, as defined in Local 597’s agreement with the
Mechanical Contractors Association (“MCA®) The evolution of Local 597’s job assignment
system, stemming back to a prior discrimination lawsuit, frames Plaintiffs’ claggcagon
contentions.
. The Daniels Litigation

In 1984, Frank Daniels, an African American pipefitter, filed a federal gaihst Local
597, claiming that Local 597’s job referral systenswacially discriminatory in that éxcluded
African American pipeftiers from jobs.Although in theory Local 597 operated a referral service
through which jobs werassignean a firstcome, firstserve basis to union membevaiting at
the information hall and then randontbyother members, the reality differeBaniels v.
Pipefitters’ Ass’n Local Union No. 59Daniels 1), 945 F.2d 906, 911 (7th Cir. 1991). In
practice favoredwhite union members received assignments outside of the referral system—
either directly or from Local 597 business agents—through an infdtetlitter” system 1d.;
Doc. 97-1 at 111In the telefitter systenjob opportunities—typically definite and lorigrm—
weredistributedby telephone, word of mouth, and other informal mechanisms, bypassing the

referral system at the information halboc. 974 at 11, 27. The telefitter systdangely

% Local 597's territorial jurisdiction currently spans Cook, Lake, WikkHenry, LaSalle, Bureau,
Putnam, Iroquois, Kankakee, and portions of Kendall, Marshall, Livingston, Grundyg&uRaodford,
and Kane Counties in lllinois and and Lake, LaPorte, Porter, Newton, and Jaspee<iountiiana.
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excludedAfrican Americansderying themaccess to the majority of job&l. An expert
compared the percentages of African Americanwanite pipefittersreferred for jobs and
concluded that African American members of Local 597 received fewer jobateféran they
should relative to their population in the referral system, concluding thatatistical

probability of such a disparity occurring randomly was one in a trillion in 1981 and ome in te
thousand in 1983 and 198{anielsll, 945 F.2d at 911.

A jury heardDaniels’ casandreturned a verdict in higvor on his § 1981 and fair
representation claims. The district court also entered judgmeDafoelson his Title VII
claim, finding injurctive relief appropriate to “ensure that the hall is not operated in a racially,
discriminatory manner in the fututeDaniels v. Pipefitters’ Ass’n, Local Union 59Daniels ),
No. 84 C 5224, 1990 WL 139244, at *5 (N.D. lll. Sept. 14, 1990). The district court appainted
special master “to consider the appropriate system of referring membearsabbO7 to
available jobs and the implementation of that systelah.”The Seventh Circuit affirmed.

Daniels 1l, 945 F.2d 906.

The special master helddréngs to resolve the issoéinjunctive reliefandissued his
report on June 24, 1993. He recommended that Local 597 establish an exclusive hwith hall
mandatoryparticipation in referralso that Local 597 had no control over hiring. Doc1%t-
53-54. The hiring hall wouldssignjobsfrom an out of work lisbn a firston, first-off basis
Id. at 54. The special master also recommended appointing a hiring hall monitor and having the
court retain jurisdiction over the case to ensam@lian@ with the order, with the special
master continuing to serve for an initial term of one year subject to anneasiexts “until such
time as the Court determines that in the absence of the Special Master, it iablyasemnain

there will not be reestiblished a pattern and practice of resisting full and equal employment



opportunities for blacks.’Id. at 59. The court terminated the consent decree effective April 22,
1996.
1. Hiring Hall

In compliance with th®anielsconsent decree and specialstea’'s reportl.ocal 597
adopted thédiring Hall policy in 1994. Under the Hiring Hall policy, Local 58%edan out of
work listto refermembers to contractors in the order in whichrtteenbersappeaed on the list,
with those out of work the longest and having the necessary skills and qualificatiorstiegeque
by the contractoreferred first To register for the out of work list, members completed a
registration form, which included information about the individual’s skills, cemtibns,
geographical preferences or restrictions, and contact information. Contfdletdsut
employer referral requestspecifying the experience, training, skills, and other required
gualificationsfor each available jabLocal 597enteredob requests into the comier database
in the order receivedeferringthe highest person on the out of work list whatchedhe job
requirements for thparticularjob.

Pursuant to therritten Hiring Hall rules of operation, contractors had the “sole and
exclusive responsibility for hiring” and the “sole and exclusive right to accepjemt for
employment persons referred for employment provided the [contractor] shdlkgally
discriminate.” Doc. 104-7 at 6. But this did not excuse them from hiring through the system
unless they met one of three exceptions allowing them to directly hire a pipefitteut regard
to thatpipefitter’s position on the out of work lisThose exceptions wer@) a recall, i.e., the
direct hire of a pipefitter who had worked for the contractor within the past (&) an
emergency hire, i.e., the direct hire of a pipefitter for an emergeb¢cpnd (3) a supervisor hire,

i.e. the direct hire of a pipefitter for a supervisory positiohese exceptions eventually became



the norm sohtatmost jobswerefilled not through the referral process but directly by contractors.
SeeDoc. 97-6 at 5 (MCA's counsel testifying that, by 2004, he learned that less than g% of
were beingifled from the out of work list).

1. Referral Hall

In 2004 or 2005, Local 597 approaciM@A representative® discusschangng the
Hiring Hall system. These discussidad to te creation of the Referral Halystem which
became effective on January 1, 2006. The change did not require Locaébheships
approval. Instead, Local 597 notified members of the change by mailing posticaedss,
December 21, 2005, stating that, as of January 1, 2006, member§mdelichployment on their
own as well as through contractor referrals.

Under the Refertddall system] ocal 597 members had the optionettherfinding
employment directly with contractoos through the out of work list. The out of work list
continued to operaia the samavay as under the Hiring Hall systerfihe Referral Hall system
requiredcontractors Wo had 4or more new hires in a calendar quattemeke 25% of those
new hiredrom the out of work list. They were free, howeverhit@ the remaining 75% of
workersdirectly. The 25%/75% split waatended to reflect the percentage of hires nfeata
the out of work list under the Hiring Hall system and those made timelexceptionsBut even
Local 597 admittedhat the 25% requirement imposed by the Referral Hall systsripurely
theoretical” and actually “much lower than 25all jobs worked by Local 597 members and
collective bargaining unit employees” because of several exceptions9D8at4 n.1.
Specifically, (1) apprentices and probationary service tecimsi@ee not counted as new hires;
(2) journeymen pipefitters who work for a contractor for the preceding 2 calenddravamatnot

counted as new hires; (3) the requirement only applies to employeratuadst Shew hires in



any calendar quarter; aidl) if the employer posts the request but is unable to fill the position
from the Referral Hall within a reasonable amount of time, any employektbifd the
position is not considered a new hirks with the Hiring Hall system, contractors remain solely
and exclusively responsible for the hiring of pipefistreferred to therfmom the out of work list.
Contractors also determine which jobs they source from the out of work list and whidhgpbs t
hire for directly.

Although Local 597 has established penalties to puostractomon-compliance with
the Referral Hall system, a random sample conducted in late 2006 found that 9% ofarsntrac
were not in compliance. Local 597’s Financial Secretary and Treasureg Cade, did not
recall sending any warning letters or imposing any penalties to camgractviolation of the
policy over that same time periodescribing the time as a “feelhogit period.” Doc. 10% at
26. The parties have provided the Court with no further information about compliance or
punishment.
V. TheNamed Plaintiffs

The namd Plaintiffs all appear to be forméfrican American journeyman pipefitters
who belonged to Local 597 duritigeir years of active service Porterbegan as an apprentice
pipefitter with Local 597 in 1996 but stopped paying his union dues in 2D&&pite having

worked for 15 years, he only accumulated 3.6 years of pension credits as 8f RGTS.

® Plaintiffs represent that they are current or former Local 597 membeéthebDourt’s review of the
submitted evidence suggests that none of them are currently active Local 59&rmefite Cort

briefly includes relevant dates of membership and other details abownties iPlaintiffs, as highlighted
in Plaintiffs’ complaint, the briefing and exhibits submitted in corinaatith the pending class
certification motion, and the parties’ joinatement of undisputed facts submitted in connection with
Local 597’s motion for summary judgment.

* Pensions are based on the hours a union member works in covered employment fderaahyesar.
Pension credits determine the amount of a union member’s monthly pension bemgfitetirement.
Porter began accumulating pension credits in 2001.
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belonged to Local 597 from 1977 to June 2014. He was ineligible for referral at variosis time
during his career for non-payment of dues, missed calls, and voluntary holds. Black’s out o
work profile indicated he would work beyond Local 597’s geographic jurisdiction and on jobs of
less than 11 days.

Bouie belonged to Local 597 from 1986 to 2012. He suffered two back injuries, one of
which kept him from working from 2004 to 2008 and the other from 2010 until he retired. Bouie
failed to pay his union dues at various times during his career, in his words, becausstiie “w
working” or “was so far in debt.” Doc. 98-3 at 30. Bouie’s out of work profitkceted a
willingness to work jobs of less than 11 days. Bouie estimated that his whitdnpders
approximately three times the pension credits than he had. Brown joined Local 597 in 1998 but
left in 2008, taking a full time job with the Veterans Administration after waiting tooflmng
jobs as a union member and being unemployed. Brown testified that he lost his health care
coverage in 2006 or 2007 because he had not worked enough hours to’keep it.

Clark has lived in Texas since 1998 but still maintained his membership and took jobs
with Local 597. He retired from Local 597 in 2012. Craddieth joined Local 597 in 1974,
retiring in 2012. He was suspended from the out of work list for non-payment of dues at various
points in his career. Craddieth lbed the types of jobs available to him by specifying in his out
of work profile that he would not accept work at a nuclear power plant.

Gaylesbelonged to Local 597 from 1972 to 1992 and 1999 to 2007. He stopped paying
union dues in 2004nd retiredm 2007 due to a medical conditio@aylestestified that, from

1978 to 2006, he observed certainite pipefitters moving from one long-term job to another

® Pipefitters are also eligible for health and welfare benefigedan the number of hours worked in
covered employment for which the Local 597 retiremantfreceives contributions. Pipefitters receive
benefits on the first day of the second month after they accumulate 450iglipiiirs over six
consecutive months. Oncesthmeet this requirement, coverage continues for subsequent quarters if
pipefitters work at least 375 eligible hours per quarter.
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without long periods of unemployment, while AfricAmerican pipefitters received shaerm
or tenporary jobs with long stints of unemployment between them. Wilson joined Local 597 in
1996 and retired in 2014. Wilson’s out of work profile indicated he was willing to work in
nuclear power facilities and travel beyond Local 597’s geographic jurisdidhd2011, he lost a
job as a foremadespite receiving positive performance reviews, but returned towvthrithe
same contractas a journeyman. Wilson considethbd telefitter systerto continue in
operation despittheinstitution of theHiring Hall and Referral Hall systemsbserving that
white pipefitterfound jobs informally and never resorted to the out of work list. Widem
testified thatbecause he took assignments outside of Local 597’s jurisdiction, he ended up with
lower earningsnd pension credits.
V. Expert Testimony

Plaintiffs’ expert,Dr. Michael Campion, who has a Ph.D. in industrial and organizational
psychology, analyzed eight datasets that covered the Hiring Hall period from 2003 ts@005 a
the Referral Hall period fra 2006 to 2014 The datasetsclude over onenillion entries for
over 17,000 pipefitterslescribing characteristics such as race, certification, tenure, jdiesl staf
and hours worked. According to Dr. Campion’s analysis, African Americans rdgaiwe jobs
overall and in the halls specifically thauhite pipefittersand received slightly more or the same
number of jobs with respect to other job categories, such as those for which excejdieds ex
Doc. 98-4 at 7. But this did not translateAtfioi can Americans receiving more hours. Instead,
Dr. Campion found thaifrican Americans received1% fewer hours in terms of the mean
difference and 32% fewer hours in terms of the median difference than their etmterparts.

Id. According to Dr. Campion, “[b]lacks have more jobs and work for more employers, but



received fewer total hours and fewer hours per employers. In other wordss Béenore but
shorter jobs than Whites.Id. at 18.

In more detail, wthout controlling for legitimate prediors, the mean difference in work
hours between 2003 and 20ddtween African American and white pipefittersswl&18 hours,
and the median difference w898 hoursld. at 8. Controlling for all 129 available predictors of
work hours (such as skill qualifications, work zone restrictions, payment of union dudéise and
ability to be contacted), Dr. Campion found that African Americans received 82Bvi@nie
hours between 2003 and 2014l at 7. The differencen hours was more pronounced under the
Referral Hall system, with African Americans receiving 427 fewer totalrs between 2006 and
2014 and 339 fewaotal hours between 2003 and 2008. at 8. Under the Referral Hall
system Dr. Campion attributes the difference in work hours to direct hires and jobs outside of
Local 597’s jurisdiction, not to jobs distributed from the out of work lidt. He acknowledges
that African Americansaceived more of the jobs from the out of work list thvdmtes however.

Id. at 18-19. From 2003 to 2005, thstill meant that African Amarans received fewer out of

work list hours thanvhites African Americans received a mean of 11®irsand a median of

667 hourswvhile whitesreceived a mean of 15hurs and a median of 1071 hould. at 20.

But from 2006 to 2014, the greater number of jobs received from the out of wolly isrican
Americandranslated into more hours as well: African Americans worked a mean of 1811 hours
and a median of 1125 hours whillaitesworked a mean of 1490 hours and a median of 821.

Local 597’'s expert, Dr. Jonathan Guryan, a labor economist, criticizes Dr. Casnpion’
analysis for failing to control for an individual pipefitters’ availabilibywork and for contractor-
specific factors. Doc. 1082 at 6, 8.He calculéed the average racial makeup of the out of work

list between February 14, 2006 and May 9, 2014 and found that it contained a greater fraction of



African Americans on average (6.9%) than those present in Local 597’s membership over that
time period (3.2%).1d. at 29. Dr. Guryanalso found that of all identified African Americans in
Dr. Campion’s dataset covering that same time period, 71% appeared on the out of work list
while only 50% ofwhite pipefittersappeared on the same fistd. at 29-30. ButAfrican
Americans spent less time on the out of work list than their wbit@terparts, with the median
time spent by an African American pipefitter on the list being 19 days codhmagddays for a
white pipefitter Id. at 30. Additionally, Dr. Gury@s analysis indicates th@t8% of all calls to
memberon the out of work list went to African Americamgeater than their overall
representation on that list (6.9%) over that time perldd.
LEGAL STANDARD

Class certification is appropriate whexr@laintiff can meet the four requirementRuile
23(a)—numerosity, commonality, typicality, and adequacy of representation. Fed. R. Ci
23(a). Additionallya plaintiff must also satisfgne of the three subsections of Rule 23(b). Fed.
R. Civ. P. 23(b)Oshana v. Coc&ola Co, 472 F.3d 506, 513 (7th Cir. 2008)lere, Plaintiffs
seek certification under Rules 23(b)(2) and (b)(3). Rule 23(b)(2) requires a fihdirithe
party opposing the class has acted or refused to act on grounds thajesqgpblly to the class,
so that final injunctive relief or corresponding declaratory relief is apaterespecting the
class as a whole.Fed. R. Civ. P. 23(b)(2). Rule 23(b)(3) requires a finding that “questions of
law or fact common to class memb@redominate over any questions affecting only individual
members, and that a class action is superior to other available methodsy@nidiefficiently

adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). Finally, although not an explici

® Dr. Campion disputes these figures, although he uses the entire time periodathgiets in
representing that 44.5% of African American and 27.6% of white pipefithes dppeared on the out of
work list. Doc. 98-5 at 9 n.5.
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requirement of Rule 23, the party seeking certification must demonstrate thisthenembers
are identifiable.Oshana 472 F.3d at 513.

The Court has broad discretion in determining whether a proposed class should be
certified. Keele v. Wexlerl49 F.3d 589, 592 (7th Cir. 1998)he party seeking certification
bears the burden of demonstrating that certification is proper by a preponddrtnecevadence.
Messner v. Northshore Univ. HealthSysté®P F.3d 802, 811 (7th Cir. 2012). The Court must
enga@ in a “rigorous analysis,” resolving material factual disputes where aege¥galMart
Stores, Inc. v. Duke864 U.S. 338, 350-51, 131 S. Ct. 2541, 18Hd..2d 374 (2011)Szabo v.
Bridgeport Machs., In¢249 F.3d 672, 676 (7th Cir. 2001But “[i Jn conducting [the Rule 23]
analysis, the court should not turn the class certification proceedings inssaehrearsal for the
trial on the merits.”"Messney 669 F.3d at 811Amgen Inc. v. Conn. Ret. Plans & Trust Funds
--- U.S.----, 133 S. Ct. 1184, 1194-95, 185 L. Ed. 2d 308 (2013) (merits questions are to be
considered only to the extent relevant to determining if Rule 23’s prerequisitesgr

ANALYSIS

Rule 23(a) Requirements

A. Numerosity

Rule 23(a) requires that a class be “so numettmatgoinder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(1enerally, numerosity is deemed satisfied where the
proposed class includes at least forty memb®ee Swanson v. Am. Consumer Indus., #i&
F.2d 1326, 1333 n.9 (7th Cir. 196 Smith v. Nike Retail Servs., In234 F.R.D. 648, 659 (N.D.
lIl. 2006). At the time they filed their complain®laintiffs represented that Local 597 had 215
African American members, which did not include former members who vedaddall within

the class definition. Local 597 does not argue that Plaintiffs’ proposed clagbdailsmerosity
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requirement, and the 215 members at the time of the complaint’s filing alone moradets
the minimumnumber neessaryor class certification.

B. Commonality

Commonality requires Plaintiffs to show that “there are questions of laacibocdmmon
to the class.” Fed. R. Civ. P. 23(a)(Blaintiffs’ claims must arise from a “common
contention” that is “capable of classwide resoluttamhich means thatelermination of its truth
or falsity will resolve an issue that is central to the validity of each oneal@ms in one
stroke.” WalMart, 564 U.S. at 350°What matters to class certification . is not the raising of
common ‘questions’—even in dres—but, rather the capacity of a classwide proceeding to
generate common answers apt to drive the resolution of litigation.” (altenatoriginal)
(citation omitted)).“[S]uperficial common questionstike . . . whether each class member
‘suffered a volation of the same provision of law’—are not enoughaimie S. v. Milwaukee
Pub. Sch.668 F.3d 481, 497 (7th Cir. 2012) (quothv@glMart, 564 U.S. at 350

Whether Plaintiffs can proceed on their claims on a classwide basis depenuistioarw
“examnation of all the class membéctaims for relief will produce a common answer to the
crucial questiowhy was | disfavoretl WalMart, 564 U.S. at 352. The existence of an illegal
policy may provide the “glue” to hold together class members’ clairmaswering this question.
See Jamie S668 F.3d at 498 (“[A]n illegal policy might provide the ‘glue’ necessary to lgigat
otherwise highly individualized claims as a class.” (emphasis omitted) (qWahNlart, 564
U.S. at 352)). Here, Plaintiffs contend that Local 597 instituted such illegal policie
discriminaing against thenby designingand perpetuating a job assignment systeamnled

African American members t@ork fewer hours than their white counterparts.
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In Falcon, the Supreme Court suggfed that commonality in a pattern or practice case
can be shown in one of two ways: (1) through evidence of a biased companywide procedure o
(2) through significant proof of a general policy of discrimination that reatsfitself in the
same general &hion throughout the compangen. Tel. Co. of Sw. v. Falco#57 U.S. 147,
159 n.15, 102 S. Ct. 2364, 72Hd. 2d 740 (1982). Subsequent cases, inclutMadMart, have
found commonality lackingvhere the allegedly discriminatory policy is highly detcwnary and
plaintiffs do not identify a common way in whidefendants exercigbat discretion.SeeWal
Mart, 564 U.Sat355-56 Bolden v. Walsh Constr. C&88 F.3d 893, 896-98 (7th Cir. 2012)
(reversing class certification where, asMalMart, aleged discrimination resulted from acts of
individual supervisors exercising independent discreti@ut commonality will existwhere
allegedly discriminatorgeneral policiesireenforced at the corporate level rather than by
individual supervisors, evemherethere issome discretioim the policies’ executionSee
McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, 11662 F.3d 482, 488-91 (7th Cir.
2012) (allowing class certification for disparate impact claim challenging @oympde practices
that local managers had to follov@¢ott v. Family Dollar Stores, In¢Z33 F.3d 105, 114 (4th
Cir. 2013) (“[E]ven in cases where the complaint alleges discretion, if there imaddegation
of a companywide policy of discrimination, the putative class may still satisfy the commonality
requirement for certification.”)As the Seventh Circuit recently reiteratedctempanywide
practice is appropriate for class challenge even where some decisions in the aktsn of
challenged as discriminatory can be exercised by local managers with dmseatieast where
the class at issue is affected in a common manner, such as where there is a uhdpion po
process applied to all.Chicago Teachers Union, Local No. 1 v. Bd. of Educ. of City of Chjicago

797 F.3d 426, 437 (7th Cir. 2015).
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Plaintiffs argue that this case is liieReynolddecause their claims are based on Local
597’s unionwide policies as to how pipefittersceive job assignmentg\lthough Plaintiffs
admit that the exag¢bb assignment pcesshas shifted some, from the dianielssystem to the
Hiring Hall policy to the current Referral Hall policy, they argue that Lo6dltas always
controlledhow its membersbtain jobs, entering into agreements with contractors to that end.
Local 597 responds, however, that contractors retain discretion in hiring, so thab@ockles
not operate under any general policy of discrimination and thus no common issues emdt to bi
the class togetheiSee WaMart, 564 U.S. at 353-54 (finding that plaintiffs had not submitted
any evidence that W-dlart “operated under a general policy of discrimination” and instead only
that its companywide policy was to provide local supervisors with discretion opéryanent
matters).

The Court disagreesith Local 597. Plaintiffs have provided sufficient evidence to
suggest that, despite contractors’ discretipnnstituting the policies, which sanctioned placing
a majority of jobs outside of union control and scrutiny, Local 597 allowed and endorsed a
systemthat promoted favoritism and discrimination. In many ways, then, Local 597’s job
assignmenpolicies can be comparedttze teaming policy ilMcReynoldswhere a
companywideauniform policy“exacerbate[d] racial discriminatiom@h the local level, where
brokers had the authority to form and staff their teamMeReynolds672 F.3d at 489Here the
Hiring Hall and Referral Hall policieqy providing contractors with the ability to directly hire
pipefitters instead dfiaving to use the out of work ligtould encourage contractors to “choose
as [pipefitters] people who are like themselves,™{df they are whie, they, or some of them
anyway are more comfortable teaming with other white [pipefitter&].” Indeed, a Local 597

representative, Curtis @a, testified along #se lines, stating that contractors had “a comfort
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factor with their work force” and were “not real receptive to looking fordifferent
employees.”Doc. 97-2 at 18. Thus, by establishing job assignment policies that provided
exceptions to the out of work list or allow contractors to directly hire most if not aleof th
workers, allowingobs hired directly and througtuch exceptionto swallow the number of jobs
sourced from the out of work list, Local 597 “exacerbate[djatatiscrimination” faced by
African American pipefitters, who admittedly were already not part optaéliring Hall

informal telefitter systemSee McReynold$72 F.3d at 489; Doc. 97-1 at 11, 27.

The fact that individual contractors made the fimahg decisions does not matter
because Plaintiffs challenge Local 597’s overarching policies, whikleinded the entire job
assignment and hiring procesSeeChicago Teachers Unigir97 F.3d at 436 (certification is
not precluded just because “the acts complained of are based on subjective disgifettorar
made by multiple decisiemakers”);Beley v. City of ChicagdNo. 12 C 9714, 2015 WL
8153377, at *4 (N.D. Ill. Dec. 7, 2015) (finding commonatiéguirementvhere plaintiffs
challenged ChicagBolice Department’s alleged policy of refusing to register homeless sex
offenders, finding that variances in interactions between individual policersfAcel homeless
sex offenders did not defeat commonality because the “purported policy nonethajess sh
those interactions”). Local 597mwliciescan be viewed as thiest allegedly discriminatory step
that tainted the entieb assignment and hiring process. As the Seventh Circuit found in
Chicago Teachers Uniomt “is more efficient to answer ¢ghquestion ‘did these early
discriminatory processes have a disparate impact on race’ just one herethan over and over
again in multiple separate lawsuitsChicago Teachers Unigoir97 F.3cat 436 & n.5 (finding
that if objective criteria in firssteps of turnaround process “narrowed the pool in such a way as

to have a disparate impact on AfrieAmerican teachers,” plaintiffs had identified “the glue that
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binds the claims together without regard to the later, subjective step,” meaniag tha
“discriminatory step in a chain of events” could provide a common question and affect the
“ultimate outcome”)McReynolds672 F.3d at 490 (assuming that compaige policies
increased the amount of discrimination by local decisionmakers, “[t|he iratahtausal effect
... of those compamyide policies—which is the alleged disparate impaeatould be most
efficiently determined on a clasgde basis”).

Local 597 argues, however, that #tatistical analyss performed by the parties’ experts
undermines anpotential commonalitfinding. Plaintiffs and Local 597 frame the relevant
guestions differently, and thus, depending on how the Court vievsstls the statistics can be
manipulated to support either side’s position. Dr. Campion’s analysis sutigedaintiffs’
claims can be addressed together, generally supporting Plaintiffsy thebAfrican American
pipefitters received fewer hours than their white counterparts undelirthg Hall and Referral
Hall systems—when accounting for hours pipefitters received from direct hire or exceptions jobs
as well as referrals from the out of work4sand that race was a significant factor in accounting
for the difference in hours. Whether Dr. Campion has undertaken the appropriate analysis
Plaintiffs’ draw the proper conclusions from that analysis is not appropriately before theaCourt
this time;Local 597’s request to view the statistical evidence as precluding a finding of
commonalitybased only on the jobs received from the out of work list—wattiéars from
Plaintiffs’ theory of the caskbased on hours workeds-a merits issue, one that requires
determining the persuasiveness of evidearad‘is, in general, a matter for the jurySee Tyson
Foods, Inc. v. Bouaphakee- U.S.----, 136 S. Ct. 1036, 1049, 194 L. Ed. 2d 124 (2016). The
Courtdefers these issues to a later date, finding only at this stage thaffBlhate presented

sufficient evidence to support a finding of commonal®eeKleen Prods. LLC v. Int’l Paper
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Co, --- F.3d----, 2016 WL 4137371, at *9 (7th Cir. Aug. 4, 2016D€fendants’ expertseports
will be important, we assume, at the merits stage, but the fact that class cerifiegigions
must be supported by evidence does not mean that certification is possible onlyrfpmeanpa
can demonstrate that it will win on the mefits.

C. Typicality

To satisfy typicality, “there must be enough congrueratevéen the named
representative’ claim and that of the unnamed members of the class to justify allowing the
naned party to litigate on behalf of the grougSpano v. The Boeing C&33 F.3d 574, 586 (7th
Cir. 2011) De La Fuente v. Stokely-Van Camp, Jimd.3 F.2d 225, 232 (7th Cir. 1983)
(typicality primarily “focus[eg on whether the named representatives’ claims have the same
essential characteristics as the claims of the class at)amygpicality is determind with
reference to a defendant’s actions, not with respect to specific defenses antefesy have
against certain class membek&agner v. NutraBeet Co,. 95 F.3d 527, 534 (7th Cir. 1996).

Plaintiffs contendthat they meet the typicality requirement because their ckaienall
directed at bcal 597’s organization-wide poiés, which theymaintaincaused African
American pipefitters to receifewer hourghan their white counterpa. All class members
were subjected to these same policies throughout the class period. The namiéfd Biaint
putative class share the same legal theories, alleging that Local 597isspalntate Title VII
and 8§ 1981 and that Local 597 breached its duty of fair representation. As discussed above,
liability can be established through common proof.

But Local 597 argues that Plaintiffs’ claims depend on each individual’s unique
circumstances, as demonstralbgtthe statistical evidence presented in conjunction with the

briefing. The factual differences in the number of hours worked by certain class members
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which Local 597 suggests shows that certain class members have not suffergarangoes
not defeatypicality, however.See De La Fuent@13 F.2cat 232 (“The typicality requirement
may be satisfied even if there are factual distinctions between the clainesnaintied plaintiffs
and those of other class members.”). Moreovmseé arguments addrébe merits of Plaintiffs’
case and are best left for summary judgméMessner 669 F.3d at 823 (“All of this is at best an
argument that some class member’ claims will fail on the merits if and when damages are
decided, a fact generally irrelevant te ttistrict court’s decision on class certificationPgrish
v. Sheriff of Cook CountyNo. 07 C 4369, 2016 WL 1270400, at *7 (N.D. Ill. Mar. 31, 2016)
(finding arguments regardirailegeddifferences imputative class members’ harm premature at
class cdification stage).Local 597 also argues that class members will be subject to varying
defenses, buhe existence of affirmative defenses does not defeat typic8ldg.\Wagnei95
F.3d at 534 (typicality inquiry should not focus on defenses the defehds against certain
class members). To the extent such defeases play, the Court can address them after
considering common questions relevant to liabili@omez v. PNC Bank, Nat'| Ass806
F.R.D. 156, 172 (N.D. Ill. 2014ff'd sub nomBell v. PNC Bank, Nat’l Ass;r800 F.3d 360
(7th Cir. 2015).Because the named Plaintiffs’ claims are typical of those of the class at large,
the Court findslaintiffs have met this requirement.

D. Adequacy of Representation

To satisfy the adequaof representation requirement, the class representative must
possess the same interest as the class members and not have claims or lateaests t
antagonistic or conftting with those of the classAmchem Prods., Inc. v. Windsé21 U.S.
591, 625-26, 117 &t. 2231, 138 LEd. 2d 689 (1997)Rosario v. Livaditis963 F.2d 1013,

1018 (7th Cir. 1992). The adequacy inquiry also involves determining whether the proposed
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class counsel is adequat8omez v. St. Vincent Health, 1n649 F.3d 583, 592 (7th Cir. 2011).
Defendants do not challenge the adequacy of the proposed class representelagsscounsel.
Plaintiffs have participated in the litigation, have been deposed, and have detedrasbasic
understanding of the claims involved in the litigation. The Court does not perceiveaey is
with Plaintiffs’ ability to represent the proposed claSanilarly, Plaintiffs’ counsel has
adequately represented Plaintiffs throughout the litigation and has externseveege in
employment discrimination litigation. Without a challenge to this aspect of Rulés23(a)
requirementsthe Court will not address the requirement further and fHdstiffs have met it.
Having found that Plaintiffs have satisfied Rule 23(a)’s requirements, the iGoueis to
considerabn of Rule 23(b)’s requirements.
. Rule 23(b)(2)

Plaintiffs seek both injunctive and monetary relief. Recognizing that they cawueoie
both forms of relief as part of a single Rule 23(b)(2) cless,WalMart, 564 U.S. at 360-61
(claims br monetary relief are not appropriately certified under Rule 23(b)(2) unlgsarthe
incidental to theequestedhjunctive or declaratory reliefl;emon v. Int'l Union of Operating
Eng’rs, Local No. 139, AFICIO, 216 F.3d 577, 581 (7th Cir. 2000), Plaintiffs request divided
certification, i.e., certification of a Rule 23(b)(2) class for injunctiveefelnd a Rule 23(b)(3)
class for damagegohnson v. Meriter Health Servs. Emp. Ret. P¥@?2 F.3d 364, 371-72 (7th
Cir. 2012). Although Local 597 argues that such divided certification is improper, and that
Plaintiffs’ request for monetary damages precludes certification ofe@aZ3(b)(2) class, that
argument runs contrary to the Seventh Circugachingon the issueSee Chicago Teachers
Union, 797 F.3d at 443 (noting that because “a 23(b)(2) class cannot seek money damages unless

the monetary relief is incidental to the injunctive or declaratory relieplaintiffs siphoned that
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portion of the complaint that requested monetary relief and indivrémedies into a request for
23(b)(3) class certification;)JJohnson 702 F.3cdat 371-72 (approving of divided certification);
Lemon 216 F.3d at 581-82 (discussing divided certification as one alternative for handling class
actions in which both injunste and monetary relief is requestedherefore, the Court will

proceed to consider Plaintiffs’ request for a Rule 23(b)(2) class and 2@talremaining

objections to such a class.

A class may be certified under Rule 23(b)(2) if “the party opmptia class has acted or
refused to act on grounds that apply generally to the class, so that final injualetifverr
corresponding declaratory relief is appropriate respecting the class asd ved. R. Civ. P.
23(b)(2). “The key to the (b)(2) @iss is the indivisible nature of the injunctive or declaratory
remedy warranted-the notion that the conduct is such that it can be enjoined or declared
unlawful only as to all of the class members or as to none of thérakFMart, 564 U.Sat 360
(citation omitted) (internal quotation marks omittedhus, a Rule 23(b)(2) class can only be
certified if “a single injunction or declaratory judgment would provide fréhi@ach member of
the class.”ld. That relief must also be finaégardingthe class aa whole. Jamie S.668 F.3d
at 499.

Plaintiffs seek injunctive relief teeform Local 597’s allegedly discriminatory job
assignment system and labor representation of African American members el&fchsponds
to Plaintiffs’ allegations that Lot&97 has acted in a uniform way to discriminate against
African American pipefitters. Thgroposed injunctive relief-a-ban on the current Referral Hall
system and implementation of a new job assignment systeould not require individualized
determinatios or be a prelude to monetary reliéfs such, certification of a Rule 23(b)(2) class

appears proper.
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But Local 597 argues that the Court cannot certify a Rule 23(b)(2) class because the
proposed class includes a number of individuals, including some of the named Plaintiffs, who
have retired or no longer belong to Local 597 and so are not entitled to declaratory évajunc
relief. Plaintiffs do not substantively respond to this argument. Those named Plaintiffs who are
former union members cannot pursue injunctive or declaratory relief on their ownlixtaite
they have not articulated how the injunctive relief would be of any benefit to thexwudat
address any injuries they currenslyffer. See Feit v. WardB86 F.2d 848, 857 (7th Cir. 1989)
(“[W]hen seeking injunctive and declaratory relief, a plaintiff must egthlihat he is in
immediate danger of sustaining some direct injury.” (quoRadinson v. City of Chicag868
F.2d 959, 966 (7th Cir. 1989)ptirst v. Skywest, IncNo. 15 C 02036, 2016 WL 2986978, at
*14 (N.D. Illl. May 24, 2016) (collecting cases where former employeashsl for equitable
relief have been dismissed for lack of standing). Although not addressed expjicitly b
parties, it appears to the Court that, at this point, no named Plaintiff is cuaerabttive
member of Local 597 with the ability to pursue these cldinssuch cases, courts in this
district have routinely declined requests to certify 23(l)(@3ses where a former employee
seeks to represeatclass of current employees because the fact “[t]hat a suit may be a class
action .. . adds nothing to the question of standinigeivis v. Caseys18 U.S. 343, 357, 116 S.

Ct. 2174, 135 L. Ed. 2d 606 (1996) (second alteration in original) (qudiman v. E. Ky.
Welfare Rights Org426 U.S. 26, 40 n.20, 96 S. Ct. 1917, 48 L. Ed. 2d 450 (1%&& Hirst

2016 WL 2986978, at *5 (collecting cases).

"This is not a case where the claims Plaintiffs raise are “so inherently traisébthe trial court will

not have even enough time to rule on a motion for class certification bedqueophosed representative’s
individual interest expires."Genesis Healthcare Corp. v. SymgaykU.S.----, 133 S. Ct. 1523, 1531,
185 L. Ed. 2d 636 (2013) (quotit@punty of Riverside v. McLaughliBO0 U.S. 44, 52, 111 S. Ct. 1661,
114 L. Ed. 2d 49 (1991)).
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The fact that other courts have certified classes of current and formelyeeglo
notwithstanding, the Court first finds it appropriate to modify the class defindiociude only
current union members who have an entitlement to the declaratory and injunctiveoregiet.
See WaMart, 564 U.S. at 365 (noting that about half of the members of tig(2B€lass that
had been approved by the Ninth Circuit did not have a claim for injunctive or declasdieiry r
because they no longer worked for Viét); Ellis v. Costco Wholesale Cor57 F.3d 970,
988 (9th Cir. 2011) (suggesting that, on remalneé district court certify a Rule 23(b)(2) class
for equitable relief on behalf of current employees only to address standing;issues
Motorola Secs. Litig.644 F.3d 511, 518 (7th Cir. 2011) (“[A] district court has the authority to
modify a class d@ition at different stages in litigation[.]”). Further, based on its concerns
concerning the status of the named Plaintiffs, which have not been fully addrngskeghrties,
the Court reserves ruling on the propriety of a Rule 23(b)(2). The parties shofdtaltdre
Court whether any named Plaintiff is currently a member of Local 597rnAtteely, Plaintiffs
may propose current Local 597 member to act as the class representative for a Rule)23(b)(2
class to alleviate the Court’s concerns.

I11.  Rule23(b)(3)

Rule 23(b)(3) allows for certification if “questions of law or fact commonde<cl
members predominate over any questions affecting only individual members, antlass
action is superior to other available methods for fairly effidiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3)he predominance requirement is satisfied when
“common questions represent a significant aspect of [a] case awdn be resolved for all
members of [a] class in a single adjudioat’” Messner669 F.3d at 815 (alterations in original)

(quoting 7AA Wright & Miller, Federal Practice & Procedur@&78 (3d ed2011)). In other
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words,a plaintiff can meet thpredominanceequirement byising common evidence to prove
the class memlg claims. Id. “Predominance is a qualitative rather than a quantitative
concept.” Parko v. Shell Oil C.739 F.3d 1083, 1085 (7th Cir. 2014). “It is not determined
simply by counting noses: that is, determining whether there are more consues @snore
individual issues, regardless of relative importandd.”

Here, the Court has already found common issues concerning Local 597’s jomassig
system. Plaintiffs argue that they can demonstrate that the job assignmentisysteted all
classmembers along racial lines, proposing to use statistical analysis to deneotisttampact.
As discussed above, Local 597 argues that Plaintiffs’ expert's statisgticsirepresentative,
inaccurate, oundermine Plaintiffs’ argumenfrhat defensehowever,is common to the claims
of all class membeysuggesng that common issues predominaerause failure of proof on
the issue would end the litigatiokee Amgen Incl33 S. Ctat 1196 (noting that materiality in
10b-5 case was common question and that plaintiffs’ failure to present sufécidance of
materiality to defeat summary judgment motion or prevail at trial “would end théarasee
and for all; no claim would remain in which individual reliance issues could potentially
predominat®. Similarly, to the extent that Local 597 argues that it had no uniform job
assignment policy and that contractoradeall thehiring decisions, this again would lead “all of
the class members’ claims [to] fail in unisorBell, 800 F.3cat 378 Although the named
Plaintiffs’ individual claims might remain, they would be based on different legal theories, not
those being pursued on behalf of the claéSse id(if class claim failed regarding bank’s alleged
unofficial policy of requiring employees to work off the clock overtime hours, an ohdavi
plaintiff might have a separate claim that her manager forced herkooff-the-clock without

pay). But this nonetheless demonstrates that common issues predominate and thasthe me
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guestions shouldebtaken up at the summary judgment stage on a classwide $asig.yson
Foods, Inc. 136 S. Ct. at 1047 (when “the concern about the proposed class is not that it exhibits
some fatal dissimilarity but, rather, a fatal similaritjan alleged] failure of fpof as to an
element of the plaintiffs’ cause of actiertourts should engage that question as a matter of
summary judgment, not class certification” (alteration in original) (quotingiéag, Class
Certification in the Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97, 107 (2009)@en Ingc.
133 S. Ct. at 1197 (contention that plaintiff class cannot prove materiality should be atidresse
not in deciding whether to certify class but rather at summary judgment ial)at tr

Additionally, were the Court to find a discriminatory polidye fact that separate
determinations concerning the harms suffered by class members would $&sanedees not
mean individualized issues predominaBee Bell800 F.3d at 379-81 (need for individualized
determinations of&rm after common liability finding did not preclude certificatiddjitler v.
Sears, Roebuck & Cor27 F.3d 796, 801 (7th Cir. 2013) (“It would drive a stake through the
heart of the class action device, in cases in which damages were sought aatla@irtfunction
or a declaratory judgment, to require that every member of the class have idemtiaged.If
the issues of liability are genuinely common issues, and the damages of indiladsa
members can be readily determined in individual hearingsttlement negotiations, or by
creation of subclasses, the fact that damages are not identical across all classreleoubtd not
preclude class certification.”).

Finally, resolving Plaintiffs’ claims through a class action would be miticeeat than
proceeding with hundreds of individual suitshelclass members are challenging the same job
assignment policy and so proceeding individually wawdddlesslyequire multiple courts to

resolve the same liability issueSee Barnes \Air Line Pilots Ass’'n 310 F.R.D. 551, 562 (N.D.
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lIl. 2015) (“[P]arallel litigation for each class member here would etitaisame discovery and
require multiple courts to weigh the same factual and legal bases for reGovAithough some
individual inquiries willbe required aftethe Court resolvekability issues, this is not a case like
Andrews v. Chevy Chase BabK5 F.3d 57@7th Cir. 2008), where plaintiffs sought to rescind
thousands of individual credit transactions, which wdalderequirel the courtd engage in
individual rescission procedures for each transactidnat 577. The Court is confident the
parties can devise solutions to address any individual issues and ensure that imajwditia
case is both fair and efficienEee Arreola v. Gdinez 546 F.3d 788, 801 (7th Cir. 2008)
(“Although the extent of each class member’s personal damages might vaigt, jdidges can
devise solutions to address that problem if there are substantial common issuesvtigh dbé
single variable of daages amounts.”)Because Plaintiffs have met the predominance and

superiority requirements, the Court finds certification Bfude 23(b)(3) class appropriate.
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CONCLUSION
For the foregoing reasons, the Court grants inRlarhtiffs’ motion for class
certification [76]and reserves ruling on the Rule 23(b)(2) certification request. The Court
certifies the following class under Rule 23(b)(3): “All African Ameangersons who were
members of Local 597 at any time from November 14, 2003 to the poegehtThe Court
appoints Duane Porter, Kenneth Black, Ronald Bouie, Ricky Brown, Samuel Clark, Frank
Craddieth, Donald Gayles, and Steve Wilson as class representatives of the R(3¢ @3

The Court appoints Adam Goodman, Wesley Johnson, Jamie S. Franklin, and Randall D.

(

SARA L. ELLIS
United States District Judge

Schmidt as class counsel.

Dated:September 20, 2016
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