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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DUANE PORTER, KENNETH BLACK, )
RONALD BOUIE, RICKY BROWN, )
SAMUEL CLARK, FRANK CRADDIETH, )
DONALD GAYLES, STEVE WILSON, )
and JEFFREY PICKETT, on their own )
behalf and on behalf @f class of all others )
who aresimilarly situated,

Plaintiffs,

)

)

)

) No. 12 C 9844
V. )
)

Judge Sara L. Ellis
PIPEFITTERS ASSOCIATION LOCAL )
UNION 597, )
Defendant. )

OPINION AND ORDER

Plaintiffs Duane Porter, Kenneth Bla¢konald Bouie, RickyBrown, Samuel Clark,
Frank Craddieth, Donald Gayles, Steve \hisand Jeffrey Pickett, African American
journeyman pipefitters who either belong or Imgjed to Defendant Pipefitters Association Local
Union 597 (“Local 597”), claim that they ather African American pipefitters worked
comparatively fewer hours than their non-Africamerican counterparts due to Local 597’s
inequitable job assignment systems. They filesl suit against Local 597, alleging intentional
and disparate impact discrimination in viotatiof Title VII of theCivil Rights Act of 1964
(“Title VII"), 42 U.S.C. § 2000e=t seq.and 42 U.S.C. § 1981, and breach of Local 597’'s duty of
fair representation under the Labor Managenkaiations Act of 1947 (“‘LMRA”), 29 U.S.C.
8 158(b), for failing to represent the interests bbalts members. In addition, Plaintiffs bring
individual retaliation @dims. This Court cerigd Plaintiffs’ class aotin under Federal Rule of

Procedure 23(b)(2) and (b)(3), and Local 58w moves for summary judgment on all of
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Plaintiffs’ claims. Because Plaintiffs have demtrated a genuine issue of material fact with
regard to their intentional sitrimination claims, the Coutlenies Local 597’s motion for
summary judgment with regard Riaintiffs’ Title VII disparatdreatment claims, § 1981 claim,
and one of Plaintiffs’ LMRA claims (regardj the creation of thReferral Hall policy).
However, the Court grants Local 597’s motiongammary judgment withegard to Plaintiffs’
Title VII disparate impact claims because they cannot estahfisima faciecase at trial based
on the evidence in the record. The Courtitaaltally grants Local 597’s motion for summary
judgment on Plaintiffs’ retaliation claims andawf their LMRA claims (regarding Local 597’s
enforcement of contractor compliance witle Referral Hall policy and Local 597’s grievance
policy). Finally, the Court denidsocal 597’s motion to strikexhibit A of Plaintiffs’ response
to their motion for summary judgment.

BACKGROUND"

Local 597 is a labor organization and the exclusive bargaining agent for pipefitters
working within its territorial jurisdiction, adefined in Local 597’s agreement with the
Mechanical Contractors Association (‘MCA*)The evolution of Local 597’s job assignment
system, stemming back to a prior discrimination lawsuit, forms the basis for Plaintiffs’ claims.
l. The DanielsLitigation

In 1984, Frank Daniels, an African Americaipefitter, filed a feleral lawsuit against

Local 597, claiming that Local 597jsb referral system discrimited against African American

! The facts in this section are derived from the joint statement of undisputed material facts [141] and
accompanying exhibits, as well as the Memorandum Owpiof the special master attached as Exhibit A
to Plaintiffs’ response to Local 597’s motion for summary judgment [145]. The Court takes all facts in
the light most favorable to Plaintiffs.

% Local 597’s territorial jurisdiction currently aps Cook, Lake, Will, McHenry, LaSalle, Bureau,
Putnam, Iroquois, Kankakee, and portions of Kendiédlrshall, Livingston, Grundy, DuPage, Woodford,
and Kane Counties in lllinois and Lake, LaPorte, Porter, Newton, and Jasper Counties in Indiana.
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pipefitters on the basis of their race by exahgdihem from jobs. Although in theory Local 597
operated a referral service through which pipeftteceived job assignments on a first-come,
first-serve basis to union members waitingh&t information hall and then randomly to other
members, the reality differedaniels v. Pipefitters’ Ass’n Local Union No. 5@aniels ),
945 F.2d 906, 911 (7th Cir. 1991). In practii@ored white union members received
assignments outside of the referral system—eeithrectly or from Local 597 business agents—
through an informal “telefitter” systenid.; Doc. 142, Ex. A at 10. In the telefitter system, job
opportunities—typically definite and long-term—-eve distributed by telephone, word of mouth,
and other informal mechanisms, bypassing thenafeystem at the information hall. Doc. 142,
Ex. A at 10, 26. The telefitter system largekcluded African Americans, denying them access
to the majority of jobsld.

A jury heard Daniels’ case and returraederdict in his favor on his § 1981 and fair
representation claims. The dist court also entered judgntefior Daniels on his Title VII
claim, finding injunctive relief appriate to “ensure that the halnot operated in a racially,
discriminatory manner in the futureDaniels v. PipefittersAss’n, Local Union 59{Daniels ),
No. 84 C 5224, 1990 WL 139244, at *5 (N.D. Ill. Sept, 1990). The districtourt appointed a
special master “to considdre appropriate system offeering members of Local 597 to
available jobs and the implemtation of that system.1d. The Seventh Circuit affirmed.
Daniels Il, 945 F.2d 906.

The special master held hearings to restitedssue of injunctive relief and issued his
report on June 24, 1993. He recommended that [5®&akstablish an exclusive hiring hall with
mandatory participation in referrals so that Local 597 had no controhouey. Doc. 142, Ex.

A, at 52-53. The hiring hall woulaksign jobs from an out of work list on a first-on, first-off



basis. Id. at 53. The special mastaiso recommended appointing a hiring hall monitor and
having the court retain jurisdicth over the case to ensure compdia with the order, with the
special master continuing to serve for an initial term of one yeagdibjannual extensions
“until such time as the Court determines thatie absence of the special master, it is reasonably
certain there will not be re-established #gra and practice of resisting full and equal
employment opportunities for blacksld. at 58. The court terminated the consent decree
effective April 22, 1996.
. Hiring Hall

In compliance with th®anielsconsent decree and special master’s report, Local 597
adopted the Hiring Hall policy i6t994. Under the Hiring Hall policy, Local 597 used an out of
work list (an “OWL") to refer members to contractors in the order in which the members
appeared on the OWL, with those out of wtitk longest and having the necessary skills and
gualifications requested by the cattor referred first. Teegister for the OWL, members
completed a registration form, which includatbrmation about the individual’s skills,
certifications, geographical preferences or restrictiand contact inforattion. Contractors
filled out employer referral requests, spetrifythe experience, training, skills, and other
required qualifications for each available job.cab597 entered job requests into the computer
database in the order received, referringhilgbest person on the OWL who matched the job
requirements for the particular job.

Pursuant to the written Hiring Hall rule$ operation, contractors had the “sole and
exclusive responsibility for” hiring, firing, aratccepting or rejecting pefitters referred for
employment by the Hiring Hall. Doc. 141 { 1Rut this did not excuse them from hiring

through the system, unless they met one of thxeeptions allowing theno directly hire a



pipefitter without regard to #t pipefitter's positia on the OWL. Those exceptions were: (1) a
recall, i.e., the direct hire of@apefitter who had worked for treontractor within the past year;
(2) an emergency hire, i.e., the direct hire of a pipefitter for an emergency job; and (3) a
supervisor hire, i.e., the direct hire of a fiier for a supervisory position. These exceptions
eventually became the norm so thantractors filled most joldirectly as exceptions, rather
than through the referral prag= In a conversation with MCéounsel Kevin Connelly in late
2004, Local 597 counsel Dennis Johnson ackndgéd that, under the Hiring Hall system,
contractors filled less than 20% of jobs frdme OWL. According to Curtis Cade, former
Financial Secretary and Treasuoéilocal 597, contractors peafed not to hire through the
Hiring Hall because the contractors seemed t@ fa comfort factor with their work force” and
were not “real receptive to looking for, you knadifferent employees.” Doc. 141 {1 34. Ina
follow up question, Plaintiffs asked Cade iftheught contractors meant that they were not
receptive to the idea of African Aerican pipefitters when theyidahey were not receptive to
new members. Doc. 141-5 at 69:19-24. Cade responddd.no.
1. Referral Hall

In 2004 or 2005, Local 597 approached Mfefsresentatives to discuss changing the
Hiring Hall system. These discussions ledh® creation of the Referral Hall system, which
became effective on January 1, 2006. The chdityrot require Local 597 membership’s
approval. Instead, Local 597 notified membarthe change by mailing postcards, dated
December 21, 2005, stating that, as of Jania®p06, members could find employment on their
own as well as througlhoatractor referrals.

Under the Referral Hall system, Local 58émbers had the option of either finding

employment directly with contractors or tugh the OWL. The OWL continued to operate in



the same way as under the Hiring Hall systdihe Referral Hall system required contractors
who had four or more new hires in a calendariguao make 25% of those new hires from the
OWL. They were free, however, to hire the remaining 75% of workers directly. The 25/75 split
was intended to reflect the percentage ofshmade from the OWL under the Hiring Hall system
and those made under the exceptions. But eweal 597 admitted that the 25% requirement
imposed by the Referral Hall system was “pyitéeoretical” and actually “much lower than
25% of all jobs worked by Local 597 memband collective bargaining unit employees”
because of several exceptions. Doc. 141 Scifically, (1) apprentices and probationary
service technicians are not counted as new hires; (2) journeymen pipefitters who work for a
contractor for the proceeding two calendar rherdre not counted agw hires; (3) the
requirement only applies to employers with aiskefour new hires iany calendar quarter; and

(4) if the employer posts the request but ishlm#o fill the position from the Referral Hall

within a reasonable amount of time, any empldyieed to fill the positio is not considered a
new hire. As with the Hiring Hall systempmtractors remained by and exclusively
responsible for hiring pipefittergferred to them from the OWLContractors also determined
which jobs they sourced from the OVdihd which jobs they hired directly.

Although Local 597 has established penaliegunish contractanon-compliance with
the Referral Hall system, a random sample cotedbin late 2006 found that nine percent of
contractors were not in compliance. Local 5%isancial Secretary antteasurer, Curtis Cade,
did not recall sending any warnindtkrs or imposing any penaltiesdontractors in violation of
the policy over the same time period, desaghthe time as a “feeling-out period.” Doc. 141
1 55. Local 597 electronically checks contoactompliance each quarter based on new hires

self-reported by the comctors to Local 597.



Even though both the Hiring Hall and thef&eal Hall Rules provided for a mandatory
dispute process through which any complaints camiegrthe Halls were tbe filed within seven
days of the event or of the complaining partyhéay of the event, seven of the named Plaintiffs
testified that they thought anyferts to file a grievance thrgh the halls’ dispute processes
would be futile.

V. Expert Testimony

Plaintiffs’ expert, Dr. Michael Campion, whas a Ph.D. in industrial and organizational
psychology, analyzed eight datasets tlateced the Hiring Hall period from 2003 to 2005 and
the Referral Hall period from 2006 to 2014. Theéadats include over one million entries for
over 17,000 pipefitters, describing caeteristics such aace, certificationtenure, jobs staffed,
and hours worked. According to Dr. Campion’sigsis, African Americas received more jobs
overall, and in the halls specifically, than white figpers and received slightly more or the same
number of jobs with respect to other job categgrsuch as those for which exceptions existed.
Doc. 141 1 150. But this did not translate toi¢en Americans receiving more hours. Instead,
Dr. Campion found that AfricaAmericans received 21% fewlours in terms of the mean
difference and 32% fewer hours in terms of the mediifference than their white counterparts.
Id. 1 162. According to Dr. Campion, “[b]lacks rea® more but shorter jobs, resulting in the
opportunity to work fewer hours.Id. § 161.

In more detail, without controlling for l&gnate predictors, the mean difference in work
hours between 2003 and 2014 between African American and white pipefitters was 1818 hours,
and the median difference was 998 houds.| 162. Controlling forla129 available predictors
of work hours (such as skill qualifications, warine restrictions, payment of union dues, and

the ability to be contacted), Dr. Campion fouhdt African Americans received 828 fewer work



hours between 2003 and 201ld. He acknowledges that Africakmericans received more of
the jobs from the OWL than whites, howevéd. § 150. From 2003 to 2005, this still meant that
African Americans received few®WL hours than whites: African Americans received a mean
of 1182 hours and a median of 667 hours whitites received a mean of 1524 hours and a
median of 1071 hourdd. § 151. But from 2006 to 2014, theegter number of jobs received
from the OWL list by African Amecans translated into mohmurs as well: African Americans
worked a mean of 1811 hours and a mediatil@5 hours while whites worked a mean of 1490
hours and a median of 821d. § 152. Dr. Campion testifiedahhe found no disparity based on
race between hours worked generated fitinng Hall and Referral Hall jobsld.  153.

Local 597’s expert, Dr. Jonathan Guryatal@or economist, criticizes Dr. Campion’s
analysis for failing to control for an individual pigeer’'s availability to work and for contractor-
specific factors. He calculat¢he average racial makeuptbé OWL between February 14,
2006 and May 9, 2014 and found that it containgdeater fraction of African Americans on
average (6.9%) than those mesin Local 597’'s membershqver that time period (3.2%).

Doc. 141-43 1 67. Of all identified African Agricans in Dr. Campion’s dataset covering the
same time period, 71% appeared on the OWL, wdnilg 50% of white pefitters appeared on
the same list. Doc. 141 1 165. But African énoans spent less tinom the OWL than their
white counterparts, with the median time sggnan African Americampipefitter on the list
being 19 days compared to 24 days for a white pipefitterf 159. Additionally, Dr. Guryan’s
analysis indicates that 9.8% of all callstembers on the OWL went to African Americans,

greater than their ovall representation on dlist (6.9%) over that time periodd. § 160.



V. Retaliation Claims

In addition to their classa@ims, each of the named Plaifstibrings a retaliation claim
against Local 597, alleging thaktkinion retaliated againsteitm for raising the issue of
discrimination. All of the Plaintiffs base theataliation claims on the continued disparity in
hours between African American and white fighers, and Wilson and Gayles bring other
specific retaliation claims as well.

Wilson participated as a witness in oteemilar discrimination litigation against Local
597. See Moore v. Pipefitters Assoc. Local Union 597, NA. 10 C 7376 (N.D. Ill.). A week
after Moore listed Wilson as a witness, Wilsoottractor demoted Wilson from his position as
foreman. The superintendent who demotat$®¥ told him that he was demoted because
“things were slow,” but Wilson teifed that other foremen remained in their position. Prior to
his demotion, Wilson received positive performaregews. In addition, after bringing his
EEOC charge, when Gayles returned to the Qifter a job, he was dropped to the bottom of
the list. Another coworker returning to the OWL from the same job was not dropped to the
bottom of the list.

LEGAL STANDARD

Summary judgment obviates theed for a trial where theren® genuine issue as to any
material fact and the moving paityentitled to judgment as a mattd law. Fed. R. Civ. P. 56.
To determine whether a genuissue of fact exists, the Court must pierce the pleadings and
assess the proof as presented in depositions, answers to interrogatories, admissions, and
affidavits that are part of the record. FedCR.. P. 56 & advisory committee’s notes. The party
seeking summary judgment bears the initial burafgoroving that no genuine issue of material

fact exists.Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265



(1986). In response, the non-movipgrty cannot rest on mereepdings alone but must use the
evidentiary tools listed above tentify specific matedl facts that demonstrate a genuine issue
for trial. 1d. at 324;Insolia v. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir. 2000). Although a
bare contention that an issue of fact exsissufficient to create a factual dispusellaver v.
Quanex Corp.200 F.3d 485, 492 (7th Cir. 2000), the Cauust construe all facts in a light
most favorable to the non-moving party and drlweasonable inferences that party’s favor.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986).
ANALYSIS

Motion to Strike

As a preliminary issue, the Court addraslsecal 597’s motion to strike Exhibit A to
Plaintiffs’ response. Local 597 argues tthet Court should not consider Exhibit A, the
Memorandum Opinion of the spatmaster appointed in tli@anielslitigation, because the
Court has already struck Exhibitakd/or allegations referencingfibm two different iterations
of Plaintiffs’ complaint, and the exhibit is irrelevant, impertinent, and inflammatory. Plaintiffs
respond that Exhibit A is relevant, admissible evice of its claims, and that the Court’s prior
rulings do not support striking ExliilA in these circumstances.

The Court finds that Exhibit A provides relewanformation at this point in the litigation
and that Exhibit A is not unduly prejudicial to feadants, and so it des Local 597’s motion to
strike. Plaintiffs’ references the special master’s opinion in tBanielslitigation were
improper at the pleadings stage,emtPlaintiffs merely needed éstablish that they had stated a
claim. However, at the summgndgment stage, where Plaintifisw must show that they have
established enough evidence to create a gemasne for trial, Exhibit A becomes relevant

evidence of the claims that they have pleadeldintiffs claim that Local 597 intentionally
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discriminated against African American pipedit when they changed their policy from the
Hiring Hall policy to the Referral Hall policyMoreover, Plaintiffs argue that Local 597’s
switch to the Referral Hall policy reverts backatpolicy similar to the policies in place at the
time of theDanielslitigation. Where the new policy contaissnilarities to the old policy that a
court previously found to createcral disparities, a port evaluating the raai implications of

the union’s prior policies is admissible evidemegarding the union’s inte in re-adopting those
policies. Because the Coumdis that Exhibit A provides admissible evidence, it denies Local
597’s motion to strike.

. Union Liability Under Title VII

In order to proceed on thiéfitle VII claims, Plaintiffs must establish Local 597’s
liability. Local 597 argues that Plaintiffeace discrimination claims do not establish union
liability because they do not allege that Local B¢scriminated in the performance of its agency
function. Plaintiffs respond to the contrary, @ing that their discrimination claims implicate
Local 597 because it helped create thenpipolicies at issue in this case.

A union is liable under Title VII if it “disdminates in the perfmance of its agency
function.” EEOC v. Pipefitters Ass’n Local Union 5834 F.3d 656, 659 (7th Cir. 2003).
Unions are liable for their own conduct and ¢laacome liable for others’ discriminatory
conduct ‘only if they know (or ought to know) whis going on and choose to do nothing (or
select ineffectual steps whbeetter ones are available).Johnson v. Int'l Longshoreman’s
Ass’n, Local 815 AFL-CIC620 F. App’x 452, 454 (7th Cir. 2013) (quotiktaalik v. Int'l
Union of Elevator Constructors, LocaJ 237 F.3d 650, 653 (7th Cir. 2006)). Failure to

effectuate changes in the workplace doeseoessarily establish union liability for
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discrimination—for example, the union urges an employer to eliminate discrimination and the
employer fails to do so, the unionnset liable for discriminationPipefitters 334 F.3d at 659.

Here, Plaintiffs claim that the policies that Local 597 negotiated with MCA constituted
intentional discrimination and led to disparaatment of African American pipefitters.
Specifically, they take issue with the Hiring Hatld Referral Hall policies. Local 597 does not
directly address Plaintiffs’ point that their ¢fa8 center on policies that it negotiated—rather, it
skirts this issue by attacking whether Plaintifés/e established successful discrimination claims
based on the above-referenced policies. Whé&tlaentiffs have in fact put forth sufficient
evidence to show that Local 597’s policled to discrimination—discussed below—is a
different issue from whether Local 597 canhedd liable for policies that it negotiated.
Plaintiffs do not argue that Loc&B7 should be held liablerfeontractors’ discriminatory
actions. Instead, they claim that the policies timaial 597 negotiated thigd to the creation of
the Hiring Hall and Referral Hall intentionally discriminated against African American
pipefitters and led to African American pffiters receiving fewer hours than their white
counterparts.

Much of Local 597’s support focuses on distgnation perpetrated by employers in the
workplace, after unions are typically no longer involv&ee, e.g.Thorn v. Amalgamated
Transit Union 305 F.3d 826, 832—-33 (8th Cir. 2002) (noting that Title VIl does not impose an
affirmative duty on unions to investigabr remedy employer discriminatiodphnson520 F.
App’x at 454 (finding that thanion did not support discrimit@y conduct by other employee
and employer and so was tiatble under Title VII);Humphrey v. Elgin Mental HealtiNo. 10
C 3163, 2011 WL 1768805, at *3 (N.D. Ill. May 9, 201f&plding that the union could not be

held liable for discrimination because there waveallegations that the iom discriminated in its
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performance as the plaintiff's agent). Althouglchb597 is correct that these cases clarify the
line between an employer fun@ti and a union’s agency functidhey are not particularly
helpful here, where Plaintiffs have clearly idéet a union policy that &y argue promoted or
caused discriminatory practices to develop. E$sky, Local 597 can be held liable under Title
VII if its actions opened the door for contractors to discriminate based on race, but not for
actions that the contractors took on their own. ri@ifés’ claims fall on the former side of that
distinction.
[Il.  Intentional Discrimination

Local 597 moves for summary judgment regagdPlaintiffs’ disparate treatment claim
on the basis that Plaintiffs have not put fatly evidence to show thabcal 597 intentionally
discriminated. Plaintiffs resportdat they have presented suféint evidence to create a genuine
issue of material fact regarding whether Local B8 entionally discriminated in the enforcement
of the Hiring Hall policy and in thereation of the Referral Hall policy.

As an initial matter, Plaintiffs bring imiéional discrimination claims under both Title VII
and § 1981. Although there are some défees between the two statutese, e.g.Smith v.
Bray, 681 F.3d 888, 896 n.2 (7th Cir. 201&yerruled on other grounds @yrtiz v. Werner
Enters., InG.834 F.3d 760, 764 (7th Cir. 2016), “the methoflproof and elements of a Section
1981 case are essentially identiwathose in a Title VII caseMorgan v. SVT, LLC724 F.3d
990, 995 (7th Cir. 2013) (alterations omittécijation omitted) (internal quotation marks

omitted). Accordingly, the Court will simplify by referring to Title VIl doctrine and precedents.

% Local 597 additionally attacks Plaintiffs’ § 1981 claim on statute of limitations grounds, which the Court
will address in further detail below. In Plaintifsimmary judgment briefing, they limit their § 1981

claim to the creation of the Referral Hall policy, awdthe Court limits regarding Plaintiffs’ 8 1981 claim

to the creation of the Referral Hall policy as well.
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The central question here is whether Pitismhave presented sufficient evidence to
create a genuine issue of material fact suchtkieat could proceed to trial on their claim that
Local 597 intentionally discriminated against Rtdfs on the basis of their race when they
enforced the Hiring Hall policyrad enacted the Referral Hall polic$see David v. Bd. of Trs. of
Cmty. Coll. Dist. No. 50846 F.3d 216, 224 (7th Cir. 2017). The Seventh Circuit has instructed
courts to stop separating direstd indirect evidence, instedtecting courts to focus on
“simply whether the evidence would permit agenable factfinder to conclude that the
plaintiff's race . . . caused the dischaoyeother adverse employment actior®itiz, 834 F.3d at
765. “Evidence must be considered as a whatber than asking whethany particular piece
of evidence proves the case by itself—or whejhst the ‘direct’ evidence does so, or the
‘indirect’ evidence.” Id.

Plaintiffs argue that the evidence as a wlestablishes sufficiesvvidence of intentional
discrimination to survive summary judgméntn considering the evidence as whole, Plaintiffs
point to two allegedly discriminary acts. The first is Local 597’s enforcement of the Hiring
Hall policy, and specifically its fail@rto require contractors to strictly adhere to the three Hiring
Hall exceptions when hiring outside of the Hiridgll. In response, Local 597 focuses much of
its argument on the operation of the Hiring Halllits&xd the number of jobs that pipefitters
received. This argument is a red herring, asm®contends that the whe Hiring Hall itself
gave out jobs, or the number of jobs obtained, was discriminatory. Relduetiffs assert that
the way Local 597 allowed the Hiring Hall exceptidagunction essentiallgllowed contractors

to hire whichever pipefiélr jobs they wanted outside of tHaing Hall. This resulted in lower

* In its motion, Local 597 first analyzes Plaintiffs’ disparate treatment claims unddcbennell
Douglasburden shifting framework. Though it can be a helpful tool for organizing and analyzing
evidence, it is not the exclusive means to ddsw,d, 846 F.3d at 224, and Plaintiffs choose not to use it
in their argument. Because the Court finds it morec#iffe in this case to consider the evidence overall,
it does not use thielcDonnell Douglagramework in this case.
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hours for African American pipefitters. Accand to Plaintiffs, Local 597 was on notice that
allowing the contractors to makiee majority of their hiring desions outside of the Hiring Hall
would lead to discrimination against African &nican pipefitters based on the history of
discrimination against African American pipedits, including the discrimination uncovered in
theDanielslitigation.

Plaintiffs rely on two pieces of evidentmeshow that Local 597 knew that hiring the
majority of pipefitters outside of the Hiring Hallould lead to discrinmation. First, and most
significantly, they point to thBanielslitigation. The discriminaty hiring practices employed
in that case also involved adang the Hiring Hall. Contractors and union officials used the
telefitter system to avoid officially using therktig Hall, so that favored white union members
received jobs before African American union members. In his Memorandum Opinion, the
special master appointed after ibanielstrial acknowledged that thelefitter system on its own
was not inherently illegal, but notéldat “[tjhe problem is that Btks are not part of this system
and only very rarely benefit from it, and iruaion with a discriminatorfistory and an anti-
black Business Manager perpetuating an alreaglggmt racial animus there is no apparent way
to make the telefitter system of job assignment fair to blacks.” Doc. 142, Ex. A, at 43.
According to Plaintiffs, th®anielslitigation and the findings of the special master sufficiently
placed Local 597 on notice that allowing hiring preesi outside of the Hiring Hall would lead to
racially discriminatory hiring practices. Andgpéte this notice, Local 597 did nothing to stop
the rampant abuse of Hiring Hall exceptions tieatillted in less than 20% of jobs being filled
through the Hiring Hall. Doc. 141 { 24.

Plaintiffs also argue that testimony fr@uartis Cade, Local 597’s former financial

secretary, demonstrates Lo&8I7’s knowledge that the coattors had a “racially-based
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‘comfort factor.” Doc. 142 aP2. Plaintiffs asked Cadeht knew why contractors were
disappointed with the quality of pipefittersethwere receiving through the Hiring Hall, and
Cade responded, “[t]he contractors seemdthte a comfort—this is an opinion—a comfort
factor with their workforce. And they’re notal receptive to looking for, you know, different
employees.” Doc. 141-5 at 68:4—-8. Had this denonly mention of contractors’ preferences,
it would be clear that one infaree that a reasonable fact finder could draw from Cade’s
testimony is that Local 597 knew that contractoefgared white pipefitters, especially in light
of the discriminatory past.

However, in a follow up question, Plaintifisked Cade if he thought contractors meant
that they were not receptive ttee idea of African American pipékrs when they said they were
not receptive to new members. D&d1-5 at 69:19-24. Cade responded ldo.Local 597
understandably expresses frustratihat Plaintiffs fail to mentn Cade’s answer to the follow
up question in their brief, and this follow up gtien certainly weakens any inference that could
be drawn in Plaintiffs’ favor. But even Local B8 explanation for the contractors’ preference—
“[w]ith context, the only permitted inference is that contractors preferred a regular crew of
pipefitters,” Doc. 144 at 3—conta a troubling inference. Lfocal 597 knew that contractors
preferred the same crew of pipefitters ttety had always hired, and the union and the
contractors had a clear history of refusingltova African American pipefitters to join the
“regular crew,” then it seems reasonable thatca finder could draw aimference that Local 597
knew that allowing contractors to hire orithown through the Hiring Hall exceptions would
lead to the same old crew being hired. Thisld lead to discriminaty treatment of African
American pipefitters, simply because they hagter made it into the regular rotation of

pipefitters being hired. Plaifits do not need to show that tal 597 had a racial animus against
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African American pipefitters, dhat it was aware that contracddrad a racial animus against
African American pipefittersSee Pipefitters334 F.3d at 661 (“[I]t hasever been a defense to
a charge of discrimination thtte discriminator was not actudtby racist or other invidious
motives[.]”). Itis enough to show that tal 597 knew that its aonhs would result in
discrimination, and yet did nothing pwevent the discrimination.

Local 597 emphasizes that Plaintiffs hat presented any evidence that shows that
Hiring Hall exceptions “weregplied in a discriminatory nmmer.” Doc. 140 at 11-12. The
record proves otherwise, however. Though Blgshexpert noted that he found no disparity
based on race between hours worked genefiatedHiring Hall and Referral Hall jobs, he did
find an overall disparity in hours worked. ©d41 1 153, 163—-64. If the Hiring Hall was not
the reason for the disparity in hours betweenca&fm American and white pipefitters, but there
was a disparity overall, the only logical explanai®that the disparity resulted from the use of
the Hiring Hall exceptions. And the fact thag tthsparity resulted baden hours worked, rather
than the total numbers of jobs alrted, is a distinction without a difference. Either way, if Local
597 had stopped the abuse of the Hiring dadeptions, it would have stopped the
discriminatory hiring practices because it wolnéve taken control aftho filled the longer-term
jobs away from the contractors.

Plaintiffs find further support for their digpate treatment claims in the Supreme Court’s
decision inGoodman v. Lukens Steel C432 U.S. 656, 107 S. Ct. 2617, 96 LO. Ed. 2d 572
(1987),superseded on other grounds by stat@&eU.S.C. § 1658(a)Goodmannvolved a
union that regularly refused to file gvences challenging racial discriminatioldl. at 666. The
Court upheld the lower courts’ decisions, whitdied that the union’s deliberate choice not to

process grievances was discriminatoly. (“[T]hese intentional and knowing refusals
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discriminated against the victims who were entitetiave their grievancdseard.”). Plaintiffs
urge that their case is similar to the situatioGoodmanin the same way that tli@odman
union declined to press grievances challenging discriminatiarg| 597 intentionally decided to
let contractors exploit the Hiring Hall exceptidnsavoid hiring African American pipefitters.
Relying on theéDanielslitigation and the Cadtstimony, Plaintiffs argue that Local 597
declined to take action in spitd its knowledge that its inact would lead to discrimination.
On this theory, the case is similarGoodmanwhere the union actively refused to challenge
racial discrimination when presied with the discrimination.

Ultimately, to avoid summary judgmentaiitiffs must simply demonstrate enough
evidence to create a genuine issue of material facawing all inferences Plaintiffs’ favor, a
factfinder could reasonably decide that the presence @aidhelslitigation and the Cade
testimony show that Local 597 knew that their latlenforcement of the Hiring Hall exceptions
would lead to discrimination against African Amamcpipefitters. Though it is possible that this
argument will not prevail at trial, Plaintiffs i@ put forth enough evidence to survive a motion
for summary judgment.

The other Local 597 decision that Plaintifiighlight is the uniors decision to replace
the Hiring Hall with the Referral Hall. Plaintiffsxtentional discriminatin claim regarding this
decision survives for the same reason that titbier intentional discrimination claim survives.
If a reasonable factfinder couldhfl that Local 597 intentionally discriminated when it allowed
the abuse of the Hiring Hall exceptions, ther&ldb97 essentially coddd that status quo of

discrimination when it created the Referral Hall.
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V.  Section 1981 Statute of Limitations

In addition to its objections regarding the substance of Plaintiffs’ § 1981 claim, Local 597
also argues that the statutdiofitations bars Plaintiffs’ § 1981 claim. Plaintiffs respond that
they did not discover their injury until well withthe statute of limitations, and that the policy
they dispute constitutes a conting violation that occurred wilh the requisite time period to
satisfy the statute of limitatiorisBecause the Court finds thhe policy constitutes a continuing
violation, it does not addss Plaintiffs’ argument that they didt discover their injury (and thus
the clock for the statute of limitations did rsbart) until long after th implementation of the
Referral Hall.

The statute of limitations for a 8 1981 clainpdads on the basis for the claim. A claim
based on the making or enforcemehtontracts, which originatasder the original version of
8§ 1981, is governed by the forum state’s personatyirstatute of limitations, which is two years
in lllinois. Campbell v. Forest Preseni@st. of Cook County, Ill.752 F.3d 665, 667 (7th Cir.
2014);see alsda/35 lll. Comp. Stat. 5/13-202. If tledaim involves post-contract formation
conduct, which arises under the amendmegt1881 passed in the Civil Rights Act of 1991,
then the federal catchall four-yestatute of limitations appliesMoore v. Pipefitters Ass’n Local
Union 597, U.A.No. 10 C 7376, 2014 WL 2808992, at *13[NIIl. June 20, 2014) (citing
Jones v. R.R. Donnelly & Sons C»1 U.S. 369, 382, 124 S. Ct. 1836, 158 L. Ed. 2d 645
(2004)). The statute of limitations begingtom when Plaintiffs knewr should have known of
their injuries. See Mohr v. Chi. Sch. Reform Bd. of. ©f Bd. of Educ. of City of Chicage93

F. Supp. 1155, 1158 (N.D. Ill. 1998).

® Plaintiffs’ argument focuses solely on the estéintient of the Referral Hall, and so the Court assumes
that their 8 1981 claim is based only on that polieyher than based on theforcement of the Hiring
Hall exceptions as well.
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Plaintiffs did not file their 8 1981 claui until December 10, 2012, and so regardless of
whether the two-year or four-yestatute of limitations applse Plaintiffs’ 81981 claim can only
survive if either (1) they carhew that they did not know (hehould they have known) of their
injuries until years aér Local 597 amended the collectivedaining agreement to establish the
Referral Hall, or (2) they can show that theatron of the Referral Hall constituted a continuing
violation that continued into the statute of limitations time period. Because the creation of the
Referral Hall was an express and openly espopskdy that continued into the statute of
limitations time period, the Court finds that it metts requirements of aatinuing violation.

The continuing violation doctren“allows a plaintiff to get deef for a time-barred act by
linking it with an act that isvithin the limitation period.”Selan v. Kiley969 F.2d 560, 564 (7th
Cir. 1992). Although the Seventh Circuit hasogized three different situations where the
continuing violation doctrine appbe Plaintiffs only rely on one dhose situations: “cases in
which the employer has an express, openly espqaay that is alleged tbe discriminatory.”
Id. at 565. To establish a contingiviolation, Plaintiffs musiemonstrate a present violation
within the limitations period See Jones v. Merchants N&ank & Tr. Co. of Ind.42 F.3d
1054, 1058 (7th Cir. 1994).

In Alexander v. Local 496, Laborerkit'l Union of North Americathe Sixth Circuit
found that a union policy that rdtd in discrimination against African American laborers
constituted a continuing vidian as “an established poliof discrimination.” 177 F.3d 394,

409 (6th Cir. 1999). The union had memorialized the pglia both its constitution and bylaws.

® Local 597 attempts to distinguish the Sixth Circuit’s decisiofléxandetby arguing that the

continuing violation in tht case was dependent on the union’s acts of intentional discrimination within
the limitations period. However, a closer lookxandereveals that the Court found two separate
bases for a continuing violation, one being the intentional discriminatory acts referenced by Local 597,
and the other being “an established policy of discritiond’ 177 F. 3d at 408. Either basis would have
been sufficient to sustain the court’s decision that the continuingivioldoctrine applied in that case.
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Id. Other courts within the SevénCircuit have held similarlySee, e.gStuckey v. City of
Naperville No. 97 C 7037, 1998 WL 173298, at *4 (N.D. Alpr. 7, 1998) (findng that plaintiff
had sufficiently alleged a continuing violatiarnere he alleged that the defendant “had an
explicit, clearly conveyed piay of discriminating”);Epelbaum v. Chicago Bd. of Edublo. 98

C 3423, 1999 WL 89754, at *4 (N.D. lll. Feb. 9, 199@)ding that the continuing violation
doctrine could render claims about a policy actid@p Here, the Court has already found that
Plaintiffs have created a genuiissue of materidhact over whether the Referral Hall policy was
intentionally discriminatory. In addition, nonpadisputes that thReferral Hall policy was
express and openly espoused. Moreover, L's@alreaffirmed the policy when it signed a new
collective bargaining agreememm March 9, 2012 that includéde Referral Hall policy, which
brings the violation within the limitations ped. Local 597 argues that none of the Plaintiffs
have presented evidence to substantiate a greiséation, pointing out tat Pickett has not been
eligible for the Referral Hall sinc&014. Doc. 140 at 24. But Plaiifiéi just need to show that a
present violation occurred dag the limitations period, which ihe least generous construction
would be between December 12, 2010 and Deeerti®, 2012. Prior to his employment with
the City of Chicago and the University of tibis (which began in 2014), Pickett worked as a
Local 597 worker with contracteisubject to Local 593’'agreement with MCA. Doc. 141-44 at
10. Thus, he was subject to Local 597’s affitioraof the Referral Hall policy when it signed a
new collective bargaining agreement with MCA in 2012, bringing him unguestionably within the
limitations period and establishing a continuingl&iion through the allegedly discriminatory

Referral Hall policy.

21



V. TitleVII Disparate | mpact

Defendants also seek summary judgment am@ffs’ disparate impact claim, arguing
that Plaintiffs have not isolateadspecific policy that caused timepact and that Plaintiffs have
failed to demonstrate that therldig Hall and Referral Hall policies actually caused a disparate
impact. Plaintiffs respond that they haresented sufficient evidence to survive summary
judgment: they have identified specific policiaghe Hiring Hall and Referral Hall policies, and
their expert has provided sudient evidence of causation.

To successfully establishpaima faciecase of disparate impact, Plaintiffs must:

(1) “isolate and identify ‘the geific employment prdices that are allegedly responsible for any
observed statistical disparitigsand (2) “demonstrate causatitwy offering ‘statistical evidence
of a kind and degree sufficient to show that finactice in question has caused the exclusion of
applicants for jobs or promotions becaoséheir membership in a protected groupVitug v.
Multistate Tax Comm’m88 F.3d 506, 513 (7th Cir. 1996) (quotMéatson v. Fort Worth Bank &
Tr., 487 U.S. 977,994, 108 S. Ct. 2777, 101 L. Ed. 2d 827 (1988)).

To satisfy the first element, Plaintiffs mudentify a specific pactice—"it is not enough
to simply allege that there is a disparate impactvorkers, or point ta generalized policy that
leads to such an impact.Puffer v. Allstate Ins675 F.3d 709, 717 (7th Cir. 2012) (quoting
Smith v. City of JackspB44 U.S. 228, 241, 125 S. Ct. 1536, 161 L. Ed. 2d 410 (200R)).
reach the level of specificity nexsary to meet this requirement, Plaintiffs need to identify a
specific test, requirement, or ptae within a general policy thé¢ads to a disparate impact.

Smith 544 U.S. at 241.

" There is an exception to this rule—"if the conipilag party can demonstrate to the court that the

elements of a respondent’s decisionmaking process are not capable of separation for analysis, the
decisionmaking process may be analyzed as one employment process.” 42 U.S.C. 8§ 2000e-2(k)(1)(B)(i).
However, Plaintiffs do not argue for thégception and so the Court does not address it.
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Plaintiffs argue that they fia clearly identified a spectfipolicy: Local 597’s Hiring Hall
and Referral Hall policies. Local 597 argues that Plaintiffs need to point to a more specific
aspect, rule, or practice within the Hiring HalbaReferral policies that they challenge. The
Court agrees with Local 597: Rhiffs have not pointed to @articular aspect or practice
contained within the Hiring Hall and Referral Hall joi¢s that has led tihe disparity and thus
have not met the requisite level of specificity tosfg this element. Plaintiffs are at a similar
level of generality as the plaintiffs Bmith who generally pointed outdhthe pay plan at issue
was less generous to older workers than to geuworkers—the Court held that this was too
generalized a policy to estalblia claim of discriminationld. at 241;see also Welch v. Eli Lilly
and Co, 585 F. App’x 911, 912-13 (7th Cir. 2014) (dissing disparate impact claim for failure
to isolate a $pecifi identifiable employment pctice”). Moreover, another court within this
district addressed this exact gtien regarding thisxact union—whether mely pointing to the
Hiring Hall and Referral Hall polies generally was sufficient to meet the requirements of this
element—and concluded that it was nbtoore 2014 WL 2808992, at *13 (“Merely stating the
hiring hall and/or referral hall syshs result in a disparate impa&hot isolating and identifying
a specific practice.”). Plaintiffs contend tiboreis irrelevant to this case because Muore
plaintiff only challenged job refeals through the halls, rathertithe Hiring Hall and Referral
Hall policies as a whole. But by Plaintiffgidic, if anything, Moores challenge was more
specific than Plaintiffs’, anthe court still found that Moordid not identify a specific enough
practice or requirement to esliah a disparate impact claim.

To satisfy gprima faciecase of disparate impact, Plaintiffs will also need to provide
evidence that would create the inference thastatistical disparities garding pipefitter hours

were caused by those policies. “As a general mattplaintiff must demonstrate that it is the
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application of a specific or patilar employment practice that has created the disparate impact
under attack.”"Wards Cove Packing Co. v. Aton#90 U.S. 642, 657, 109 S. Ct. 2115, 104 L.
Ed. 2d 733 (1989%kuperseded on other grounds by statdeU.S.C. § 2000e-2(k). Statistical
evidence of the disparity viibut evidence of a causal caation between the employment
practice in question and the dispaigyinsufficient to establish grima faciecase of
discrimination. See Tx. Dep’t of Housing & Cmty. Affav. Inclusive Cmtys. Project, Ine:-
U.S. ----, 135 S. Ct. 2507, 2523, 192 L. Ed. 2d 514 (206 raven v. City of Chicagd 09 F.
Supp. 2d 935, 944 (N.D. Ill. 2000). And this is exaetlyat Plaintiffs hav@resented: statistical
evidence without any connection between the poliey/the disparity. Plaiifts argue that their
expert testified that a causaili exists and attempt to classligcal 597’s disagreement as a
battle of the experts. Howevétlaintiffs do not point to angvidence in the record to support
this. Instead, all of their citations refer to. @ampion’s findings thad statistically significant
portion of the difference in hours between Afridamerican pipefittersrad white pipefitters is
attributable to raceSee, e.g.Doc. 141-42 at 74:3-13; 75:14-26Doc. 141-41 { 5. Setting
aside that the disparity exists, Pi#ifs also need to show thtite disparity occurred as a result
of the policy that they challengand they have not done so heReview of the record reveals
the opposite: Dr. Campion acknowledged multipiees that his report did not contain a
causation opinionSee, e.g.Doc. 141-42 at 113:6-9 (When adk& ou are not here to render
any opinions at all on causation?”, @ampion responded, “That’s right, beyond the
relationships we have observed herad)at 133:23-134:4 (When asked, “You were really
pointing out where the differences are, whichsoaee statistically sigficant, but not rendering
any opinions with respect to causelDr. Campion responded, “Right.”)d. at 169:5-8 (When

asked, “I mean your conclusion is just thepdirity exists, again you’re not coming to any
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conclusions on cause?”, Dr. Campion respondedat’ right.”). Ultimaely, the lack of any
evidence to show that a Local 597 policy or picaccaused the dispariiy pipefitter hours is
fatal to Plaintiffs’ disparate impact claim.

V. LMRA Violation

The last of Plaintiffs’ class claims are thallegations that Loc&97 breached its duty of
fair representation under the LMRA. Local 597 agytiet these claims are barred by the statute
of limitations, and that even if they were timelyaiRtiffs have failed to create a genuine issue of
material fact with regard to this claim as webntending that Plaintiffdo not provide sufficient
evidence that Local 597’s actions were arbitrdrgcriminatory, or irbad faith. Plaintiffs
respond that the LMRA violations are continuiiglations, allowing tem to proceed despite
the statute of limitations. According to Plaintjfteey have established that Local 597 breached
its duty of fair representation three different ways: through (f)e creation of the Referral Hall
policy, (2) the failure to enforce contractor cdiapce with the Referral Hall policy, and (3) the
failure to maintain an impaal grievance policy.

The parties’ statute of limitations argumehtive some overlap with their § 1981 statute
of limitations arguments. The statute of limitatidasan employee’s claims against his or her
union for breach of the duty of faiepresentation is six monthBelCostello v. Int’| Bhd. of
Teamsters462 U.S. 151, 172, 103 S. Ct. 2281, 7&H. 2d 476 (1983). The Seventh Circuit
has applied the continuing violati doctrine to this type of clai, but it has specified that the
doctrine only applies if the plaintiff specifies ahation that has occurreaithin the six-month
limitations period.Lewis v. Local Union No. 100 of theborers’ Int'l Union of N. Am.750
F.2d 1368, 1379 (7th Cir. 1984)prtina v. Hotel & Rest. Emps. UnipNo. 06-CV-6850, 2008

WL 857165, at *6 (N.D. Ill. Mar. 31, 2008). Piffs’ LMRA claims were first filed on
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December 10, 2012—qgiven the timeline of eventhis case, as discussed above with the

8 1981 claims, Plaintiffs need to establish a cantig violation in order tpreserve their LMRA
claims. As discussed above, Bt#fs have adequately demoretted that their claim regarding
the Referral Hall policy qualifies as a continuiiglation—for the same reasons, the Court finds
that this claim is not barrdaly the statute of limitations.

On the other hand, with regard to theesttwo LMRA claims, the Court finds that
Plaintiffs have not put forth sufficient evidenceestablish a continuing efiation, and thus those
claims are barred by the statutdiofitations. In Plaintiffs’ reponse brief, they argue that the
claims constitute continuing violatiorsgeDoc. 142 at 31, but provide no support for this
contention. Unlike their clairarguing that the adoption of the Referral Hall policy was
discriminatory, which Plaintiffs had alreadysdussed in the conteat the § 1981 statute of
limitations issues, Plaintiffs do ndiscuss the statute of limitatis issues presented by these two
claims anywhere else in theindf. Without any evidence of@ntinuing violation within the
limitations period, the Court has no basis on whictinit a continuing violatin. In light of this,
Plaintiffs’ LMRA claims regarding enforcemtaof the Referral Hall policy and Local 597’s
grievance policy are barred by the statutBmitations and so the Court grants summary
judgment in favor of Local 597 on those claims.

Plaintiffs’ LMRA claim regarding the adoption of the Referral Hall policy survives the
statute of limitations as a contgiimg violation, and it also sun@s substantively. Looking to the
substance of the claim, the duty of fair repreation requires a union “8erve the interests of
all members without hostility or discriminatidoward any, to exercise its discretion with
complete good faith and honesty, dagvoid arbitrary conduct.¥/aca v. Sipes386 U.S. 171,

177,87 S. Ct. 903, 17 L. Ed. 2d 842 (1967). Essentially, a breach of the duty of fair
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representation exists only ifghunion’s actions are arbitrary sdriminatory, or in bad faithld.
at 190.

As with the statute of limitations argumetfite Court has addresstek substance of this
claim elsewhere in this OpiniorfWhether or not a union’s actiose discriminatory . . . calls
for a subjective inquiry and reqas proof that the uan acted (or failed tact) due to an
improper motive.”Neal v. Newspaper Holdings, In849 F.3d 363, 369 (7th Cir. 2003). For
the same reasons discussed above, Plainti¥is pat forth sufficient evidence from which a
reasonable factfinder could cdnde that Local 597’s creation of the Referral Hall was
discriminatory.

VI.  Retaliation Claims

Finally, the Court turns to Platiffs’ individual retaliation claims. Defendants urge the
Court to grant summary judgment on these claarging that they fail for the same reasons
Plaintiffs’ underlying discrimination claims faiPlaintiffs respond thahey have established
sufficient circumstantial evidena# retaliation to swive a motion for summary judgment.

To survive summary judgmemR]aintiffs must show that Jthey engaged in protected
activity, (2) they wersubjected to an adveremployment action, and)(Bocal 597’s desire to
retaliate was the but-for ca@l of the adverse actio@arothers v. County of Cop808 F.3d
1140, 1152 (7th Cir. 2015).

Failure to establish causation was one oftlaén issues with Plaintiffs’ discrimination
claims, and it is the problemith their retaliation claims asell. Although two of the named
Plaintiffs specifically raise adverse actions, vhilbe Court will address separately, the rest of
the named Plaintiffs claim that the sandwerse action that formed the basis for their

discrimination claims also forms the basis faithietaliation claims. According to Plaintiffs,
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they continued to experience a reduction in hattexr they complained about the Hiring Hall
and Referral Hall policies. This continuedpfrity in hours between African American
pipefitters and white pipefitteroes not show any retaliatantent by Local 597—they simply
continued to abide by thrgpolicies. Plaintiffs do not allege that anything changed in the way
they were treated after they made their @cted expression, and so the suspicious timing
between the protected expressioml the adverse action losewy gpersuasive power—Plaintiffs
do not even argue that Local 597 changed anytogit the way it treated them. In light of
this, their general retalian claims must fail.

Two plaintiffs also claim specific instancekretaliation. FirstWilson filed an EEOC
charge and appeared as a witness itMbere litigation. At the time, Wilson was a foreman for
a contractor, and a week after his testimong,dbntractor demoted Wilson to a position that
paid less. Prior to this, Wi received consistently positive reviews of his performance.
According to Wilson'’s testimony, the contractargason for his demotion was that things were
slow, but he noticed thatlwr foremen were not demoteBoc. 141-19 at 112:2—7. Local 597
does not dispute the protected expression otthigalemotion was adverse, but it argues that
Wilson has not established a causal link betweetwtbe The Court agrees that this element is
missing from Wilson'’s case.

Suspicious timing alone is not enough ttabBsh causation, evehdugh it is “often an
important evidentiary ally of the plaintiff.”"Culver v. Gorman & C9.416 F.3d 540, 546 (7th

Cir. 2005) (quotind-alvani v. Cook Counfy269 F.3d 785, 790 (7th Cir. 2001)). When coupled
with proof that the person who decided t@ose the adverse actiongum of the protected

conduct, the causation element is typically satisfiedlvani, 269 F.3d at 790. However,

Wilson has not shown that the contractor wasre of Wilson’s proteed expression. Other
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than “a gut feeling,” Wilsors testimony does not provide any other evidence that the
contractor’s superintendentw demoted him had knowledge that Wilson would be a witness in
theMoorelitigation. SeeDoc. 141-19 at 115:11-116:2. Wilson’s only support that the
superintendent knew is the general propositiah shiperintendents played a dual role as union
stewards. Doc. 141  28. The statentleat generally superintendents were union
representatives as well is simply not enougtatse an inference that this particular
superintendent was aware of ongoing litigatioaiast Local 597. And though he testifies that
other foremen were not demoted, Wilson’s testigncontains no other specifics regarding the
other foremen and he submits no further evigeasoout them. He provides no evidence that
these other foreman were similarly situated to hiithout more to eshdish that the protected
expression was the reason for Wilson’s demotioa suspicious timing alone is not enough to
prove a retaliation claim.

The second specific instanceretaliation is that, aftdiling his EEOC charge, Gayles
was returned to the bottom of the OWL after a job fietstwhile another noncomplaining
coworker was not. However, the only evidencgl€aprovides of thignstance is his own
testimony that “they put 500 people in frontnoé on that out-of-work list.” Doc. 141-31 at
31:11-12. When asked why he contends thatloelld not have gone to the bottom of the OWL
after finishing a job, he responds, “[b]ecauseghg that was working with me, him and | were
both close to the top difie list. He got his st back, | did not.”ld. at 31:19-21. Again, Gayles
cannot establish the causation element ofdlaisn. Gayles does not provide any further
evidence regarding the other coworker, sucilaather he had worked for the same period of
time as Gayles (pipefitters who had worked leas th certain period of time retained their prior

position on the OWL, rather than being sent ®lbttom of the list). He does not even provide
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information regarding how long he had worked in the prior position. There is simply not enough
information in the record for the other coworker to be a helpful comparator in demonstrating
retaliation, and so thisaim also is subject to summary judgment.
CONCLUSION

For the foregoing reasons, the Court ¢ggdrocal 597’s motion for summary judgment
[139] with regard to PlaintiffsTitle VII disparate impact clans, two of their LMRA claims
(regarding Local 597’'s enforcement of contracompliance with the Referral Hall policy and
Local 597’s grievance policy), and their retabaticlaims. The Court denies the motion with
regard to Plaintiffs’ Title Vllintentional discrimination claimg 1981 claim, and one of their
LMRA claims (regarding the creation of tReferral Hall policy). Additionally, the Court

denies Local 597’s motion to strike [145].

Dated: July 25, 2018 8’- im

SARAL. ELLIS
United States District Judge
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