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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHNNY NIEVES

Plaintiff,
Case No12-cv-9854
V.
Judge John WDarrah
CAROLYN W. COLVIN, Acting

Commissioner of Social Security

N e e N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Johnny Nieveseeks to reverse and remdhd Social Security Administration
Commissioner’s decisiotienyinghis claim for disability benefitsFor thereasons explained
below,Nieves’'sMotionis denied, adthe Commissioner’s final decision is affirmed.

BACKGROUND

On October 21, 2010, Nieves applied 8upplemental Security Inconpayments
(“SSr), alleging a disability onset datefay 1, 1998 (AdministrativeRecord (“AR”) 118,
287.) His applicaton was denied by the Commissioner initially and on reconsidergidr.
120-30) Nievesthenrequested a heariripfore an Administrative Law Judge (“ALJ%Which
was held on April 13, 2012fter three previous postponements requested by Nieves related
issues of representatiofAR 35117.) On July 18, 2012, the ALJ issued a decision finding
Nievesnot disabled. (AR 8-3% The Appeals Council denied further reviewNieves’sclaim
on October 16, 2012(AR 1-4.) Thus, the ALJ’s decision is the final decision of the
Commissioner and is ripe for reviewee20 C.F.R. § 404.98Eads v. Secretary of Health and

Human Service®983 F.2d 815, 816 (7th Cir. 1993).
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Medical and Vocational Background

Nieves was born on September 5, 1968R 44.) He currently lives with and is the
care of a friend.(ld.) In terms of education, Nieves has graduated from high schido). He
last worked as a laborer in 2005. (AR)18le has two children. (AR 587.)

OnDecember 20, 200Bieveswas evaluatetly Dr. Peter Biale relag to a past
disability claim for a fractured left legnd Dr. Biale documented a limp related to the injury but
otherwise noted that Nieves was alert, oriented, and able to concentrate aathrattgmntion
span. (AR 365-66.) Nieves was seen by Dr. Carlos Pedrera on May 24wAG¥ complaint
of feeling tiredand weak with a lack of energy and feeling;$ad Pedrera noted fatigue,
substance abuse, depression, and umbilical hernia. (AR 375.) Nieves was admitted for 72 hours
of detox related to heroin use on May 25, 2007. (AR 374.) He was then diagnosed with
HepatitisC on June 29, 2007. (AR 373.) Nieves was seen at the University of Illinois Medical
Center at Chicagd UIC”), and his depression was noted along with an improved mood as a
result of medication. (AR 406.) He continued treatment at UIEi&matitisC through June of
2008 and was compliant with the addictions program. (AR 404.)

Nieves wasadmitted taSt. Mary and Elizabeth Medical Centfer five dayson
January30, 2008 for depression. (AR 382, 41He returnean February 18, 2008r follow-
up based on his ChronitepatitisC virus (‘HCV”) infectionand was documented as taking the
following medicatios: Suboxone, Trazodone, Rispdidduspirone, Lexapro, andfrin nasal
spray. (AR 411.) There was concern expressed thieihgtanterferon treatment for épatitis C
could worsen his anxiety, so he was advised to continue treatment with Dr. ChungnikioCh
anxiety and depression and follow up in three months. (AR 412). Dr. Chen provided

physician’s progress notes related to Niewdeded from May 2007 through June 2009. (AR
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724-33.} Nieves was also seen at St. Mary and Elizabeth Medical Cenfeyo, 2009for
medication refills (while in custody ehe Chicago Police Department), and the admission sheet
listed his employment as shanmder cook at Best Submarine. (AR 444he accompanying
assessment documented no other medical complaints, a normal gait, good eyecobreiait
speech, and normal affect. (AR 445-48.)

Nieves was incarcerated late 2009 for charges of burglary (AR 587), and the
Department of Corrections medical chart listieel following medicatios: Risperdal Sertrdine,
Trazodone, and ibuprofen. (AR 469.) He was also found physically fit to perform any type of
work or recreation while incarcerated. (AR 575.) On December 21, 2009, Nievesdeueive
initial psychiatric evaluation in prispauring which he reported mood symptoms, hearing voices
for a number of years, crying spells, anxiety, irritability, and feelofd®pelessness when he
developed depression. (AR 538.) Nieves disclosed two prior suicide attempts to the prison
psychiatrist but denied any issues with appetite, energy, anhedonia, memoeyntiaiion, or
thoughts of hurting himself or others. (AR 587.) Based on this examination, Nieves was
diagnosed with mood disorder not otherwise specified with psychotic features andyadfistor
polysubstance abuse apparently in remission, and his medications were thc(@&s&88.)

On the same day, there was also aaytaken of his left ankle, which showed a healed, fixated
fracture of the distal fibula without displacement, anald healedracture of the distal tibia,
with cortical thickening and ceral lucency in medial distal tibjgrobably from old trauma.

(AR 498.)

! However, at the hearindlieves claimed he had been seeing Dr. Chen from 2004
through 2009. (AR 51.)



From January through April of 201Rjeves was treateid prison for complaints of
weight gain, constipation, cold intolerance, fatigue, lethargy, lack of motivatbasand pains,
and feeling depressed with mood swings and difficulty with concentration and miesgry
(AR 461.) He was alsdiagnosed wittnypothyroidism, andhe claimed to hear voicealthough
helater said that was not the case #&mathe only said that to get an appointment sooIf8R
477.) The examiner noted that\wasalert, cooperative, and fully oriented with ordered
thoughts, andhat Nieves reported that his medications were working avellthat hevas
feeling better.(Id.) On March 31, 2010, Nieves stated that he felt fine, did calisthenics in
prison, and worked out three times a week. (AR 488¢ was seen for followp psychiatric
evaluations and medication management in July, September, and November of 2010 and
reported improving symptoms and feeling happier. (AR 472-73, 578.)

On December 30,11, Nieves was evaluated bytats agency medical consultant, Mina
Khorshidi, M.D., to prepare a physical residual functional capacity, takiagotount his ankle
injury, HepatitisC, and hypothyroidism. (AR 542.) Dr. Khorshidi opined that Nieves could
perform light work, carrying 20 pounds occasionally and 10 pounds frequently, could stand or
walk for 6 hours in an 8-hour workday, could sit for 6 hours in an 8-hour workday, was
unlimited in his ability to push and/or pull, had no postural limitations, no manipulative
limitations, no visual limitations, no communicative limitations, and no environmental
limitations. (AR 54249.) On the same day, Nieves was evaluated for mental residual functional
capacityand psychiatric review techniqbg Kyla King, Psy.D. taking into consideration
Nieves’saffective disorder under Section 12.04, personality disorder under 12.08, and substance
addiction disorders under Section 12.09. (AR 550-67.) Dr. King opined that Nieves is

moderately limited in the ability to carry out detailed instructions, maintain attention an
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concentration for extended periods, to complete a normal workday and workweek without
interruptions from psychologically-based symptoms and to perform at a eomgiate without
an unreasonable number and length of rest periods, in the ability to accept instarations
respond appropriately criticism from supervisors, in thability to respond appropriately to
changes in the work setting, and to set realistic goals or make plans indejyssfdatheers.

(Id.) Based on this, Dr. King opined that Nieves had the ability to perform at least whskille
work. (AR 553.)

Nieves wasxamined on January 24, 2011, prior to his release from prison; the examiner
noted that the medications were working well, provided a refill, and also noted¢kasN
displayed good eye contact, normal speech, and good impulse control. (AR 5779 Nieve
received another physical residual functional capacity assessment on March &i0desults
corresponding to the previous assessment done on December 30, 2011. (AR 603-10.) He also
received another mental residual functional assessment on thel@atmg Roger Rattan, Ph.D.
Dr. Rattan opined that Nieves wasoderately limited in the ability to maintain attention and
concentration foanextended periodnoderately limited in the ability to complete a normal
workday and workweek without interruptions from psychologically-based symgnc®
perform at a consistent pace without an unreasonable number and length of rest periods
moderately limited in thability to accept instructions and respond appropsidtetriticism
from supervisorsand moderately limited in the ability to set realistic goals or make plans
independently of others. (AR 611-24.) Dr. Rattan noted that Nieves was capable ofipgrform
basic work activities consistent with his abilities and interests. (AR 623.)

Nieves was examined at Stroger Hoalpitn July 20, 2011, for racing thoughts, paranoia,

feeling sa, and auditory hallucinationas a result of being out of his medications for the
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previous three months, and he was given a global assessment of functioning (GAEf $0-
60. (AR 643.) At thattime he also denied having any past suicide attempts. (ARH&41
returned on September 28, 2011 for medication refills. (AR)6B8@ returned again for
medication refills on January 4, 202 which point he stated that he still had racing thoughts
but no auditory hallucinations and indicated that the medicine was helping; Nievesdecli
psychiatric evaluation at this tim¢AR 668-69.)

He returned again to Stroger Hospital on February 17, 2012, and was seen by a
psychiatrist, Ellen Tylkin, M.D. (AR 674.) He complained of forgetting thingarihg voices,
having difficulty concentrating, getting angry for no reason, and worryingtimaething bad is
going to happen when he goes outside; he also indicated that he had three pasttemngte at
(Id.) His medications at the time were Rispéydaloft, Buspar, Trazodone, and Levothyroxine.
(Id.) He told Dr. Tylkin he had no children. (AR 676.) Dr. Tylkin diagnosed him with major
depressive disorder with psychotic features and ruled out generalizety alisioeder; she
assessed a GAF score of30 and added a prescription for Clonazepam at bedtime. (AR 679.)

Administrative Hearing and Decision

Nieves was present at the September 7, 2011 hearing and requested a postpgABment.
112.). There were also postponements requested during the November 16, 2011 hearing and the
January 6, 2012 hearing. (AR 101, 92.) Ay was conducted before ALJ James D. Wascher
in Chicago, lllinois on April 13, 2013. Three individuals testified at the heahlgves;

Dr. Larry Kravitz, a psychological expert; and James Breen, a vocational €xtEnt. (AR
36.) The ALJ also considered documents relatindiéves’smedical history.
At the hearing, Nieves testified regarding his curpgnblems relating to depression,

including mood swings, forgetfulness, feeling frightened, and hearing things. (AR 45-46.) He
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explained that some days, he felt okay sredsome days, he felt sad. (AR 45.) He stated that

he is taking four different medications and that most symptoms have gone awagals af the
medication, but he thinks lexperiences side effects. (AR 48.) He $hat he had been seeing

Dr. Chen since as early as 2004. (AR 58.) He testified to being suicidal in 2005 and 2006 when
the medications were hworking. (AR 48.) He also explained that the doctors would adjust his
dosage of Risperdal when he complained of hearing things and this problem faded when the
dosage was increased. (AR 50.) Nieves testified that he used heroin for abouiedorea

stopping in 2004 and never used cocaine. (AR 52.)

Nieves stated that he carries out regular groomingitesivsuch as shaving, showering,
and getting dressed for himself, but that cooking, cleaning, laundry and grocery shopping is
completed by the person with whom he is living. (AR 53-54¢)takes out the garbage, lets the
dogs out, cleans his room, makes the bed, washesakes coffee, and sometimesps with
grocery shopping but has to write the grocery list down to remember. (AR 54.) He said he
spends most of his time watching TV, sitting in the yard, or going for a walk;Han he walks,
his legs hurt due to the compound fracture on his left ankle. (AR 55.) He explained that he
worked as a laborer but could not maintain this job because of his compound fracture, and he
also went on numerous interviews but would explain his medical situation and would not be
called back. (AR 56-57.)

Dr. Kravitz, a psychologist, testifigtiere was sufficient, but not ideal, evidence in the
record to form an opinion concernifjeves’smental status. (AR 61.) Dr. Kravitz pointed out
that there were inconsencies between the dates Nieves claimed to have stopped using alcohol
and drugs and what was actually in the record. (AR 66.) Dr. Kravitz opined that Nigvex di

meet or equal th€Eommissioner’s Listing of Impairments 12.02 with the B crite(ilaR 67.)
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He pointed out that the notes from Dr. Chen, who Nieves claims to have seen for fivergears, a
sparse (AR 68.) He also emphasized that many of the dates in the record seem to be
inconsistent witiNieves’stestimonyand that Nieves is not receigintensive outpagint
treatment on a frequent basi(AR 70.) He noted that Nieves presented as preoccupied,
distracted, and anxious but that his thought processes were logical and cohereff.) (AR

Dr. Kravitz testified that based on the recorel pelieves Nieves to havenild to
moderate impairment in ADLs; a moderate impairment in social functioning; a moderate
impairment in concentration, pace persistence; with one to two decompensations. (AR 70.)
Without incorporatindNieves’spresentatiomt the hearing)r. Kravitz would limit him to:
understanding, remembering, and carrying out short, simple instructionsarmtistiperficial
workplace contact; no more than ordinary levels of stress; working in an envirowheetthe
tasks are repeiwvte, consistent, predictable, and have little contact with coworkers; and
supervisiorthatis mostly taskinstructive and focused. (AR 71-72.) Within those parameters,
Dr. Kravitz opined that Nieves should be able to manage a work routine. (ARIG&gver,

Dr. Kravitz opined that if he took into accouMieves’spresentation at the hearirigg thought it
unlikely Nieveswould be able to complete even simple, repetitive tasks without his
symptomology interfering(ld.)

Breen, the VE, testified that Nieves is in the younger individual age cate@gbra high
school education. (AR 78-797he ALJ asked Breemypothetically if there are available jobs
for someone witliNieves’slimitations, including limited to lifting and carrying 20 pounds
occasionally and 10 pounds frequently; standing, walking or sitting for 6 hours in an 8-fftpur shi
limited in ability to maintain corentration, persistence, or patimited to performing simple,

routine, repetitive tasks witlew changes in workplace settirajd brief superficial interaction
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with supervisors, general public and coworkers. (AR 79-81.) Breen responded affiyreaitve
stated that there are available jotsch as electrical accessories assembler, mold machine
tender, and hand packager. (AR 79-80.) When asked about the customary tolerance for being
off-task, Breen responded that being off-task 20 percent of the day would be above the
customary tolerances atitatit is generally about 10 percent of the work day, but this is not
defined in the Dictionary of Occupational Titles. (AR 81-82.) Breen also responded to a
guestion fromNieves’sattorney that an individual who is absent from work three to four times
per month would be unemployable. (AR 83.)

Followingthe hearingpn July 18, 2012, the ALJ issued a decision finding ltheves
wasnot disabledwithin the meaning of the Social Security Attte “SSA”), from May 1, 1998
through the date of the decision. (AR 11.) In making his decisierAltJ made fidings
according to the requisifere-step analysis, discussed in more detail bel¢ly Nieveshad not
engaged in substantial gainful activity since October 21, 2@)0g hal a severe impairmein
the form ofHepatitisC, status post right ankle fracture, major depressive disorder, polysubstance
abuse, and hypothyroidisi8) his impairment did not meet or equal the criteria of a Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R.416.920(d), 416.925 and
416.926), under the SSM) he had residual functional capacity to perform light work with no
postural limitations, no manipulative limitations, no communicative limitations, and no
environmental limitationsand (5)Nieveswas able to perforrjobs that exist in significant
numbers in the national econom{AR 11-28.)

LEGAL STANDARD

Section 405(g) of th8SAgrants federal courts the authy to review the

Commissiones final decision and enter a judgment, affirming, modifying, or revgtbia



decision, with or without remanding the cause for a rehearing. 42 U.S.C. 8§ 40B¢g3cope of
judicial review is quite limiteda district court will affirm the ALJ decision as long as it is
supported by substantial evidence in the record and no error of law ocddrregtchmidt v.
Apfel 201 F.3d 970, 972 (7th Cir. 200@)tation omitted) Substantial evidence mearsith
relevant evidence as a reasonable mind might accepegsatd to support a conclusion.
Skinner v. Astrue478 F.3d 836, 841 (7@ir. 2007) (quotindRichardson v. Peralegl02 U.S.
389, 401 (1971)). This is more than a scintilla but can be less than a prepond&iamcey
478 F.3d at 841. The ALJ is not required to address every piece of evidence or testimony
presented, but must provide a ‘logical bridgetweenhe evidence and the conclusionddnes
v. Astrue 623 F.3d 1155, 1160ty Cir. 2010) ¢itationomitted. In determining whether
substantial evidence supports the ALJ’s decision, dlet avill review he entire administrative
recordbut will not reweigh evidence, reevaluate facts, makesaters of credibility, resolve
conflicts in the evidence, or substitute its judgment for that of the &lifford v. Apfe] 227
F.3d 863, 869 (7th Ci2000).

ANALYSIS

The determination of whether a claimant suffers from a disability as defirlbd $BAis
conducted through a five-step inquiry, evaluated in sequdigevhether the claimant is
engaged in substantial gainful activitg., is employed(2) whether the claimant has a severe
impairment; (3) whether the claimant’s impairment meets or equals one of the impairsteats

by the Commissieer as conclusively disablingge20 C.F.R. § 404, Subpt. P, App.)
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(4) whether the claimant can fierm his pastelevantwork? and (5) whether the claimant is
capable of performing work in the national economy. 20 C.F.R. § 404.K&&ther v. Astrue
697 F.3d 642, 646 (7th Cir. 2012). The claimant has the burden of proof for steps one through
four; the Commissioner has the burden of proof for step fiidford, 227 F.3d at 868&itation
omitted)
The ALJ’s Step Thrdeinding thatNievesDid Not Have a Listed Impairment

Nieveschallenges the ALJ’stiiding at step three that his impairments do not meet or
equal a listed impairment. He argues thatALJimproperly analyzed the medical evidence in
failing to properly assess the opinions of treating physician Dr. Tylkinicalexkpert Dr.
Kravitz, andthe gate agency consultantét step three, an ALJ must evaluate whether a
claimant is so severely impaired that he is disabled, regardless of hislacggjan and work
experience. 20 €.R.8 404.1520(d).To satisfy this step, the claimant’s condition must meet or
eqgual one of the impairments listed in 20 C.F.R., Part 404, Subpart P, Appendix 1.

With respect to joint injuries, based on Section 1.02, a claimant will be found to have
major dysfunctionf there is

gross anatmical deformity . . andchronic joint pain and stiffness with signs of

limitation of motion or other abnormal motion of the affected joint(s), and

findings on appropriate medically acceptable imaging of joint space nag,ow

bony destruction, or ankylosis of the affected joint(s).
20 C.F.R. 8 404, Subpt. P, App. 1. In this case, the ALJ found no gross anatomical deformity

and no inability to ambulate effectively. (AR 14.) The ALJ also considered the ankie injur

under Section 1.06, 20 C.F.R. § 404, Subpt. P, Appendix 1, andtlwatritiese requirements

% The term*past relevant wotkmeans work performed (either as the claimant actually
performed it or as it is generally performed in the national economy) withiagh&3 ears or
15 years prior to the date that the disability must be established.
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were not satisfied as Nievediacture healed, the-pays showed good alignment, his gait was
normal, and he did not use assistive devices. (AR 14.)

With respect tdNieves’shypothyroidism, thyroid disorders are evaluated under 4.00 for
blood pressure and heart rate that cause arrhythmias or other cardiac aysfunder 5.00 for
thyroid-related weight loss, under 11.00 for hypertensive cerebrovascular accidekes|st
and under 12.00 for cognitive limitations, mood disorders, and anxiety. 20 C.F.R. § 404, Subpt.
P, App. The ALJ found that in this case none of these symptoms is present except for a mood
disorder, which was assessed to be relatdtdgwves’spolysubstance abuse. (AR 14-15.) Also,
the ALJ found thaNieves’sHepatitisC does not satisfy the severity requirements of 5.05, and
thatwhile he was diagnosed, he has not been treated. (AR 15.)

With respect to mental disorders, a claimant will be found to be disabled if e lkast
two of the following functional limitations, described“a@aragraph B” criteria “marked
restrictions on activities of daily livingmarked difficulties in maintaining social functioning;
“marked difficulties in maintaining concentration, persistence, or pace; or regpepisodes of
decompensation, each of extended duration. In this case, the ALJ, applying the fypaBigra
criteria,found thatNieves’smengl impairments, considered singly or in combination, did not
meetor equal the listing 12.04. (AR J5First, theALJ found thaiNieveshad mild restriction in
his activities of daily living. The ALJ relied ddieves’stesimony that he is able to showe
groom, and dress himself independentiye ALJ also relied oa function report in which
Nieves indicated that he did not have any problems performing personal care,halthoug
neededeminders to do so.d.) The ALJnextfound thatNieveshad modeate difficulties in
social functioning, noting, among other things, tRegves lived in a twegperson cell while

incarcerated without apparent difficulty and stated that he had good relationghipsswnother
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and siblings and had a friend (or girlfriend) of six years duration. (AR 1&e)ALJthen found
thatNieveshas moderate difficulties with respect to concentration, persistence or pacg, noti
thatwhile Nieves stated he had trouble with memory and concentration, he also said he had no
problem completing tasks, understanding or following; prison records showed thagitson

was fully or grossly intact; and a July 2011 examination revealed his shor&teriangterm
memory were intact(ld.) Lastly, he ALJ found thaNieveshad no episodes of

decompensation of extended duratiold.)( The ALJalsonoted that his finding was based on

Dr. Kravitz’s testimony andtate agency psychologist consultant Kyla King’s opinidd.) (

Nieves arguethat he ALJ erred in his assessnt of the opinions offereloly Nieves’s
treating physician, DiTylkin, that Plaintiff's “depression was not adequately treated” by his
medical regimen, and that his functioning was consistent with “major impairmengvara
areas, such as work . family relatiors, judgment, thinking, or moogdand at best indicated
“serious impairment in social, occupational . . . functioning (e.g., no friends, unablepta ke
job).” (PI. Br. at 9.) Howevelieves misusethe quoted text in relation to “major impairnté
and “serious impairment” becausese words were taken from GAF 40 and GAF 50 score
descriptions (as described in a footnote in the brief) that include other possjlsilitksas
“some impairment” or “serious symptoms,” both of which the ALJ reported in the opinidd. (A
25.)

Additionally, with regard to Dr. Tylkin’s assessment that the “depressiomatas
adequately treated,” Nieves citesSoott v. Astrug647 F.3d 734, 739 (7th Cir. 2011), among
other casesto show that the ALust offe “good reasons” for discounting the opinion of a
treating physiciamccording to 20 C.F.R. § 404.152)(®). (PI. Br. at 9.) However, unlike in

Scotf 647 F.3d at 739, where the ALJ did not provide evidence from the recsuifiorent
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reasons forelying on the conclusions of other doctors, the ALJ in this case provided numerous
examples in the record of Nieves being “relatively stable” and his symptonts\welt
controlled by medication. (AR 21-23.) Additionally, Dr. Tylkin only examined Ni@restime
based on the evidence included in the record, and, according to 20 C.F.R. 8§ 4042%27(c
treating sourcés “able to provide a detailed, longitudinal picture of your medical impairment(s)
and may bring a unique perspective to the medical evidence that cannot be obtairted from
objective medical findings aleror from reports ofndividual examination$ 20 C.F.R.
§ 404.1527(){2) (emphasis added). In this case, Dr. Tylkin’s examination is not consistnt wit
that of a treatingsource'.

Nieves also argues that the ALJ erred in his assessment of Dr. Ksagtrions in that
he relied on the portion @r. Kravitz’'s opinion that did not incorporalieves’s presentation at
hearing. However,the ALJ determined Nieves&atementgoncerning the intensity, persistence
and limiting effects of the symptoms to be not credible. (AR&% Additionally, Dr. Kravitz,
as an impartial medical expeeplainedthatif he took into accourifieves’spresentation at the
hearing he would ay itis unlikelyNieveswould be able to persist on even simple, repetitive
tasks. (AR 72.)However, earlier in the testimon®r. Kravitz also pointed out the
inconsistencies between the record and Niewestmony. Given the credibility determirai
made by the ALJ, the ALWas not required to rely on Dr. Kravitz’s opinion that included
Nieves’ssubjective testimonyAn ALJ is in a “unique position” to observe a witness, and for
this reason, an ALJ’s credibility determinations are not normally distuidetson v. Apfel131
F.3d 1228, 1237 (7th Cir. 1997).

Substantial evidence supports the ALJ’s finding Miaves’simpairment does not meet

or equal a listing.As discussedbove, the ALJ supported his finding with an explanatichef
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evidencene relied upon, thus buildija “logical bridge” between honclusions and the
evidence.Jones 623 F.3d at 1160. That finding is consistent with an evaluati@r.by
Korshidi, a state agency medical consultant, who opined that Nieves could pégfdrmadrk.
(AR 547.) LikewiseDr. King, PsyD, submitted a state agency report and opined that Nieves
had the ability to perform at least unskilled work. (AR 553.) An ALJ “may properlyupmn
the opinion of/state agency] medical expertsScheck v. Barnhar857 F.3d 697, 700 (7th Cir.
2004). Nieves also argued that the opinion of Dr. Rattalat@ a&gency medical consultant,
should not have been given greater weight than that of Dr. Krashitzwas able to review the
full record and obsee the claimant. However, for the same reason, the ALJ was able to
properly rely on the opinion of Dr. Rattam state agency medical consultaiihe ALJ’s finding
at step three is affirmed.
The ALJ’s Finding oNieves’sResidual Functional Capacity

Before moving from step three to step famALJ must assess a disability claimant’s
residual functional capacity (‘RFC”)See20 C.F.R. 404.1520(a)(4)The ALJ then uses that
assessmerat both steps four and fived. In this case, the ALJ found thidieveshad the RFC
to perform light workas deiined in 20 C.F.R. 416.967(b), and could lift up to 20 pounds
occasionally, lift or carry up to 10 pounds frequently, could stand and/or walk approxitately
hours per 8-hour workday and sit for approximately 2 hours per 8-hour workday with normal
breaks and has no limitations in the ability to push/pull. Alh&furtherfound that Nievesvas
moderately limited in the ability to maintain cemtration, persistence, or pace, #matas such,
“work is limited to simple, routine and repetitive tasks, with brief, superficial interaction with
coworkers and supervisors, and no interaction with the general public.” (ARThb&)ALJ

stated that this finding was based on careful consideration of the entire rddgrd. (
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Nieves argues that the ALJ improperly assessed his credibility, misararedtthe
evidence and improperly omitted consideration of the side effetiie pfedication First
Nieves claims the ALJ did not believe Nieves on the basis thagrhistems were inconsistent
with the RFC findings.Nieves misapplies the ALJ’s findingg he ALJ wrote;the claimant’s
statement concerning the intensity, persistence, and limiting effects of yngs®ms are not
credible to the extent they are inconsistent with the above [RFC].” (AR 25-26.) Theid\bot
say these statements were not credieleausehey were inconsistent with the RFC, otdythe
extentthey are inconsistent with the RFC, meaning the ALJ finds the statements credible
certainpoint, and this is the point at which the RFC was determined.

Nieves also argues that the ALJ failed to properly consider Dr. Rattan’s opinen w
determining credibility in that Dr. Rattan described Nieves as “cretifhR 627.) Nieves
citesDenton v. Astrugb96 F.3d 419, 425 (7th Cir. 2010),assert that an ALJ ay not ignore
contrary lines of evidencedowever, the immediately preceding sentence written by Dr. Rattan
in this examination states Nieves “is able to perform basic work activities cohgigtehis
abilities and interests.” (AR 627.) Therefore, this is consistent with thesAlelermination that
Nieves’'ssymptom reporting is credible to the extent that it is consistent with the RFC, as
explained above, and is not a contrary fievidence (AR 25-26.) Additionally, an ALJ
considers medical opinions together with the rest of the relevant evidenceendhgand is not
required to adopt a doctor’'s medical conclusion verbaBee20 C.F.R. § 404.15Z%1)-(c).

Nieves assertthat the ALJ improperly substituted his own lay opinion for that of treating
psychiatrist Dr. Tylkin by writing “the prescribed medication and treatrhave been effective
and have improved his conditions.” However, as discussed above, the ALJ provided numerous

examples in the record of Nieves being “relatively stable” and his symptonts\elt
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controlled by medication. (AR 21-23.} “Is only when the ALJ’s determination lacks any
explanation or support that it will [be declared] patently wrortgider v. Astrue529 F.3d 408,
413-14 (7th Cir. 2008) (internal citations and quotations omitses) alscArmstrong v.
Barnhart 287 F. Supp. 2d 881, 885-88.D. Ill. 2003 (“the accusatiofof ‘playing doctor’]
may be tossed about a bit too casually. The Seventh Circuit has noted that “cdsel [they]
have reversed lbause an ALJ impermissibiglayed doctor’ are ones in which the ALJ failed to
address relevant evidence(fuotingDixon v. Massanari270 F.3d 1171, 1177 (7th Cir. 2001)).

Nieves claims the ALJ mischaracterizes the evidence when he writes that there were “no
psychiatrichospitalizationg that Nieves had “very little treatment” since his 2011 discharge,
and that “there is no medical opinion stating the claingaohable to work.” (AR 26.) With
respect to psychiatric hospitalizatiohseveshas misconstrued the ALJ’s finding. The ALJ
wrote “no hospitalizations” in referencefieves’streatment since his February 2011 release
from prison, and there is nothing in the record showing a psychiatric hospitalizatiemisinc
February 2011 releas€ld.) The ALJ did recognize that Nieves was psychiatrically hospitalized
in 2009,earlierin the decision (AR 20.)

With regard to the ALJ’s determination that Nieves received “very little treatrsgro®
his February 2011 release, Nieves citgaft v. Astrue539 F.3d 668, 679 (7th Cir. 2008) that
“although the ALJ drew a negatiugference as to Craft’s credibilifyom his lack of medical
care, she. . did . .. [not] note that a number of medical records reflected that Craft had reported
an inability to pay for reguldreatment and medicine.However, in this case, the ALJ did note
past recordsindicating howNieves pays for medicatiai$20 per month from his mother) and
when he was out of his medication. In support of this assertion, the ALJ also points out that

Nieves declined a psychiatric evaluation at one of his most recent appointments on
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January4, 2012. (AR 668-69.) Although the ALJ characterized Nieves’s four or five hospital
visits in a oneyear period as “little treatment,” this does not constitute reversible &sonoted
above, it “is only when the ALJ’s determination lacks any explanation or supporthih{fie
declared] patently wrongElder, 529 F.3dat 413-14 (internal citations and quotationsitbeal),
and in this case, the ALJ provided an explanation of his decision.

Finally, Nieves take issuewith ALJ’s determination thdthere is no medical opinion
statingthe claimant is unable to work As discussednore fully aboveDr. Kravitz did not
provide an opinion stating that Nieves is unable to wété.first testified thatvithin the
parameters given, Nieves “should be able to manage a work routine.” (AR XJavitz then
posits thaif he were to take the presentation at the hearing into account, “then | would say, in
my opinion, it's unlikely that he would be able to persist on even simple, repetitivenidséat
his symptomology breaking through and interfering with his focus. .Id.J As mentioned
above, given the credibility determination made by the A& ALJwas not required to rely on
the portion oDr. Kravitz’'s opinion that includetieves’ssubjecive testimony.

Nieves also argues that the ALJ does not clearly articulate the inconsisthatizsuse
him to find thatNieves“may not be entirely reliablAR 26.), and he citeScott v. Barnhart
297 F.3d 589 (7th Cir. 2002) toaintain “ALJs mussufficiently articulate their assessment of
the evidence . . . to enable us to trace the path of their reasoning.” Howdliersame
paragraph, the ALJ lists the inconsistencies to which he is referring, incluttiegied drug and
alcohol abuse buglsewhere aditted to such abuse/usage”; “had children with other women, but
elsevhere he said he had no children”; and “was an only child, but elsewhere he said]he [was
one of four children.” (AR 26.) This clearly articulates the ALJ's assadsaneltraces the path

of his reasoning. An ALJ is not required to believe all of an applicegtsnony and is “free to
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discount the applicant’s testimony on the basis of other evidence in the dakason v.
Barnhart 449 F.3d 804, 805 (7th Cir. 2006).

Finally, Nieves claims the ALJ erred in not considering the side effecteuésls
medicaton in determining credibility. However, of tlkegghteerportions of the record cited in
support of this, only four of these sections contain a medical opinioemefeg side effects of
Nieves’'smedicine, and most of them list no side effects experienced. (AR 289, 345, 398, 401,
479, 623.) In hidrief, Nieves points to possible side effects that his medication could include
but, for most of these, does not point to evidence in the record of a medical opinion stating that
Nieves had experienced these side effects due to medicAfiaiitionally, contrary toNieves'’s
assertion, the ALJ addresses the issue of side effects numerous times inibis qfeeAR 22
(“He continued on Risperdal, although he still had some racing thoygbktealsoid. (Nieves
said “his medications (Risperdal, Sertraline and Trazodone) were workingmaethat he
continued to be without arside effects, referencing one of the aitions in the record at AR 578
thatNieves’sattorney relied on to show side effecse alstAR 22 (“He said the ‘thought
racing’ he once had was no longer an issue after his Risperdal dosage was décreesediso
AR 23 (“He stated that, while on Risperdal, his thought racing continued to be under good
control.”); see alsad (“He stated that his medications . . . had worked well for him with no side
effects.)). Therefore, this argument is unfounded.

In this case, the ALJrpperlyand carefullyexplained whyhe foundNieves’ssymptom
reporting and medical history to be not entirely credible or reliable when viewietht of other
evidenceincluding contradictions in his own testimonyR 26.) As such, the ALJ did not
commit an error irdiscounting some dflieves’sallegationsaboutthe severity of hismpairment

in assessing his RFC.
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The ALJ’s Step FivEinding thatNievesCould Perform Jobs

Finally, Nievesargues the Commissioner did mog¢et hisourden of proving tht Nieves
can perform jobs that exist in adequate numbers in the national ecohbevgsargueghat the
ALJ did not adequately includdl of Nieves’slimitations wherhe asked the VE the
hypothetical question whether jobs existieat matchedNieves’sRFC. (AR 79.) Specifically,
Nievescontends that the ALJ failed to include any specific limitations on concentration,
persistence or pace

As noted above, the ALJ’s RFC findingasonably accounted for and was consistent with
theevidence in the record atigetestimony at the hearind.ikewise, the ALJ’s hypothetical
guestion to th&E was consistent with hiRFC finding. CompareAR 16with AR 79-81)
Specifically, the ALJ asked théE to assume that “the individual would be moderately limited
in the ability to maintain concentration, persistence, or paoe, asked if there were jobizat
“would be limited to performing simple, routine, repetitive tasks with few, if ahgnges in
workplace setting (AR 80.) Nieves initially cites tdtewart v. Astrues61 F.3d 679, 685 (7th
Cir. 2009), to assert an ALJ cannot account for a plaintiff’'s moderate defesanci
concentration, persistencemace by restricting hirto simple routine tasks that did not require
constant interactions with coworkers or the general public. Howev8tewartthe
hypothetical did not mentioGtewarts moderate difficulties in maintaining concentration,
persistence, and paatall Stewarf 561 F.3d at 682. By contrast, the ALJ in this case
explicitly stated a moderately limited ability to maintain concentration, persistenpace in
the hypothetical. Therefore, the ALJ’s hypothetical was not inadequate.

In theother case cited by Nievgd’Connor-Spinner v. Astryé27 F.3d 614, 619 (7th

Cir. 2010), the Seanth Circuitexplained that the ALJ is requireddenerally “orient th&/E to
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the totality of a claimant’s limitations,” including deficiencies of concentrapensistence and
pace. However, the court specificatigted that there is riper se requirementhat the ALJ
mention the specific terminology of “concentration, persistence and’ packthathypotheticals
omitting those termareacceptable where i “manifest that the AL alternative phrasing
specifically excluded those taskkeat someoa with the claimang limitations would be unable to
perform” Id. In O’Connor-Spinnerthe Seventh Circuit remanded the ALJ’s decision because
the ALJ failed to expressly refer and account for “all limitations” that théh&d found to exist.
O’Connor-Spinner627 F.3dat 618, 621. As noted above, this deficiency is not present in the
hypothetical given by the ALJ in the case of Nieves. The ALJ's RFC firrdéngpoth included
the referenced terminology of “concentration, persistence and pace/asralscsupported by
substantial evidenceAdditionally, in contrast t@’Connor-Spinnerthe ALJ expressly
accounted for all limitationscluded in Nieves RFC when he posed the hypothetical to the
VE. Therefore the ALJ’s hypothetical was not inadexeto captureNieves’sRFC. The
decisionto denyNievesdisability benefitgs affirmed.

CONCLUSION

For the foregoing reason¥jeves’sMotion for Summary Judgmerg denied and

Commissioner’s final decision is affirmedhe civil case is terminated.

Date February 13, 2014 Z'/‘
JO

W. DARRAH
United States District Court Judge
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