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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHARLESSMITH,
Raintiff,

)
)
)
) Case No. 12-cv-09915
V. )
) Robert M. Dow, Jr.
NORTH CHICAGO POLICE OFFICER )
RAYMOND HARTMANN, NORTH )
CHICAGO POLICE OFFICER )
WILLIAM BOGDALA, THE CITY OF )
NORTH CHICAGO, MAYOR LEON )

ROCKINGHAM, JR, and former NORTH )

CHICAGO CHIEF OF POLICE )
MICHAEL NEWSOME, )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

Before the Court is a motion to dismiskl] Plaintiff's first amended complaint [19],
filed by Defendant Michael Newsome and tajeined and adopted by Defendant Leon
Rockingham, Jr. For the reasons set forth welbefendants’ motion igranted in part and
denied in part.

l. Background*

Plaintiff Charles Smith alleges that Defentaviolated his constitutional rights when

North Chicago police officer Raymond Hartmaslammed Plaintiff's face into the floor,

fracturing his orbital socket and causing braijuries and permanent vision loss, during the

! The facts are drawn from Plaintiff's first amendedhptaint. As noted, for the purposes of Defendants’
motion to dismiss, the Court assumes as true all vieflded allegations set forth in the complaint. See
Killingsworth v. HSBC Bank Nevada, N.B07 F.3d 614, 618 (7th Cir. 2007).

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2012cv09915/277639/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2012cv09915/277639/37/
http://dockets.justia.com/

course of his arrest on December 12, 2011ccotding to Plaintiff, officers Hartmann and
William Bogdala entered his third-floor hotel roanhthe Sleep Inn in Lake Bluff, Illinois and
arrested him in connection with a burglary inigestion. With his hands cuffed behind his back,
Plaintiff attempted to escape down the hotelnatai. Officer Hartmann managed to subdue the
fleeing suspect. But after doing so, Plaintifieges, Officer Hartmanfwithout justification,
slammed Plaintiff's face and head into the flagrof the landing in the stairwell” while Officer
Bogdala “failed to intervene anih fact encouraged [Hartmann’s] use of excessive force.”
Plaintiff now sues Hartmann for excessive ®in violation of 42 U.S.C. § 1983, assault and
battery, and negligence; sues Bogdala for atlggeiolating Plaintiff's constitutional rights by
failing to protect Plaintiff fom Hartmann; and sues tkity of North Chicago undeonell v.
Dept. of Soc. Serys436 U.S. 658 (1978). But, relevtahere, Plaintiff's First Amended
Complaint (“FAC”) also alleges that Poéi Chief Michael Newsome and Mayor Leon
Rockingham, Jr. violated Plaintiff’'s constitutionajits in their role as supervisors of and final
policy makers for (as defined by the City Wbrth Chicago Code of Ordinances) the North
Chicago police department.

More specifically, Count V states that W&ome’s and Rockingham’s awareness of the
city’s recent history of police btality, coupled with their failure to take steps to curb what
Plaintiff describes as a “crisis of police @ffrs using excessive fm,” is tantamount to
Newsome’s and Rockingham’s approval of tiseibordinates’ unconstitathal behavior. FAC
83. Plaintiff alleges that police brutality Morth Chicago was so rampant under Newsome’s
watch (during his five-year tenure as chiefficers filed 88 “use of force forms” to report
incidents where a suspect was injured by arceffduring the course of arrest) that the NAACP

successfully lobbied the poligepartment to issue a “Menamdum of Understanding Between



the City of North Chicago and Minority Coalitig which outlined a number of steps designed to
increase the transparency of the departmerdi®plaint process and alleviate the epidemic.
FAC 11 54-56. In spite of the written reforn®aintiff alleges, Newsome and Rockingham
actively concealed police misconduct and dettrofficers from reporting the misconduct of
their colleagues. FAC ¢ 83. Specifically,aitiff contends thatNewsome rigged the
department’s reporting system so that citizen damfs bypassed internal affairs’ administrative
process and were presented disetd him. FAC § 57. For example, Plaintiff alleges that on
September 4, 2011, Officer Hartmann *“viciously slammed the face of [a man named] Dennis
Carcamo into the ground and into the sidaisfsquad car.” FAC §9. Although Carcamo filed
a citizen’s complaint the following week, the complaint circumvented internal affairs, enabling
Newsome to ignore it; Newsome never responiethe complaint nor dciplined Hartmann.
FAC § 70. To deter complaints within thepdetment, Plaintiff claims that Newsome and
Rockingham instructed the department’'s hummasources director toeveal the names of
confidential complainants, thereby creating earf among police officers that “their fellow
officers and or [Newsome] woultlarm their physical safety or careers” if they reported a
colleague’s use of excessiferce. FAC Y 77-78, 83. Bgoing so, Plaintiff contends,
Newsome and Rockingham “fostered a climate whacilitated the physa abuse of arrested
individuals” and caused the cdibstional violation that he alfedly suffered at the hands of
Officer Hartmann. FAC 1 88-89.

Plaintiff notes that Newsome resigned orbfeary 27, 2012 “[ijn the face of public
outcry over police brutality” and amidst accusat that he embezzled $140,000 of assets that
had been seized by the department during drug.rdtd\C {1 78, 80. Plaintiff alleges that, prior

to his resignation, Newsome was motivated toceahincidents of policebaise out of fear that



the abusing officers would expose his embezzlenadaatut which the officers in the department
knew either “through second-hakdowledge or direct participation.” FAC { 78.

Defendants Newsome and Rockingham now move toisksior failure to state a claim.
. Motion to Dismiss Legal Standard

The purpose of a Rule 12(b)(6) motion to disnsssot to decide the merits of the case; a
Rule 12(b)(6) motion tests the sufficiency of the complai@ibson v. City of Chi.910 F.2d
1510, 1520 (7th Cir. 1990). As previously rihteeviewing a motion talismiss under Rule
12(b)(6), the Court takes as true all factuidgations in Plaintiffs’ complaint and draws all
reasonable inferences in their favdfillingsworth, 507 F.3d at 618. To survive a Rule 12(b)(6)
motion to dismiss, the claim first must comply with Rule 8(a) by providing “a short and plain
statement of the claim showing that the pleadenistied to relief” (Fd. R. Civ. P. 8(a)(2)),
such that the defendant is given “fair notice of what the * * * claim is and the grounds upon
which it rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson
355 U.S. 41, 47 (1957)). Second, the factual allegatio the claim must be sufficient to raise
the possibility of relief above the “speculative leassuming that all othe allegations in the
complaint are true.E.O.C. v. Concentra Health Servs., |m96 F.3d 773, 776 (7th Cir. 2007)
(quoting Twombly 550 U.S. at 555). “A pleading thaffers ‘labels and conclusions’ or a
‘formulaic recitation of the elements of a cause of action will not déShcroft v. Igbal 556
U.S. 662, 678 (2009) (quotinwombly 550 U.S. at 555). However, “[s]pecific facts are not
necessary; the statement need only give the deféffaa notice of what the * * * claim is and
the grounds upon which it restsErickson v. Pardus551 U.S. 89, 93 (2007) (citinbwombly
550 U.S. at 555) (ellipsis ioriginal). The Court reads the colaipt and assessés plausibility

as a whole. Seatkins v. City of Chj.631 F.3d 823, 832 (7th Cir. 201tJ; Scott v. City of Chi.



195 F.3d 950, 952 (7th Cir. 1999) (“Whethercamplaint providesnotice, however, is
determined by looking at the complaint as a whole.”).
1. Analysis

A. Failureto Statea Claim

Defendants seek dismissal of Plaintiffs’ng@aint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Proderre (“FRCP”), arguing that Plaintiff's FAC fails to state a
constitutional claim against them becausdacks an allegation that they wepersonally
involvedin Hartmann’s alleged use of @essive force. “In order faa supervisor to be liable,
they must be personally respdois for the deprivation afhe constitutional right.”"Matthews v.
City of East St. Louj675 F.3d 703, 708 (7th Cir. 2012). “To show personal involvement, the
supervisor must ‘know about the conduct and itatd it, approve it, condong or turn a blind
eye for fear of what they might seeld. (quotingJones v. City of Chicag®56 F.2d 985, 992-
93 (7th Cir. 1988)). Defendants argue that rRitii merely claims tht Defendants “had a
custom of not disciplining [thg subordinates,” which amount® “inaction” rather than
personal involvement in (or even acquiescencélaffmann’s alleged transgson. MTD at 5.
“There is no evidence that Chief Newssnfor Mayor Rockingham] stood by while the
individual officers were goig to violate Plaintiff' sights,” Defendants sayld.

Plaintiff counters that, even though Defendamay not have physically participated in
Hartmann'’s alleged act of abuse, they should Isélliable as a proximate cause of Plaintiff's
injuries because “[tlhey established and maimdia practice of allowing the use of excessive
force during the detention and/or arrest of aecuindividuals knowing itvould directly cause
constitutional harm.” PIl. OpBr. at 2. Defendants argue tliaese policy-related accusations

may stateMonell claims against the city, but that thegnnot support clais, like this one,



premised on supervisory liability. Plaintiff arguthat the Third Circuit’'s 25-year-old decision
in Stoneking v. Bradford Area Sch. Di€82 F.2d 720 (3d Cir. 1989), instructs otherwise.

In Stoneking a student sued her school distrastd its superintendent, as well the
principal and assistant principal of her schoal iolations of Section 1983, seeking to hold the
defendants responsible for the alleged sexbabka that the plaintifSuffered by the school’s
band director. 882 F.2d at 722. Atmmary judgment, evidence demstrated that other female
students had previously complaindgtit the band director had wi¢o rape or sexually assault
them, but in response, the principal merelgb&ale the band directérom having one-on-one
contact with female studentdd. The evidence in the recordsal showed that, in total, the
principal and assistant principhad received at least five complaints about sexual assaults of
female students by other teachansl staff members in the fourays leading up to the plaintiff’s
abuse.ld. at 728-29. Yet the defendants recorded tlceseplaints in secret files that they kept
at home and discouraged and/or intimidated stisd@md parents from pursuing complaints after
lodging them.Id. at 729. The plaintiff's theory of llity, accepted by the Third Circuit, was
that the defendants, “with deliberate indifference to the consequences, established and
maintained a policy, practice, or custom” that caused her ablaseat 725. Analyzing the
plaintiff's claim as one based andue process right to be frdilem unjustified intrusions on
personal security, the Third Circuit rejected the defendants’ claim to qualified immunity because
“the constitutional right [the plaintiff] alledd], to freedom from invasion of her personal
security through sexual abuse,smaell-established at the timeetlassault upon her occurred.”

Id. at 726-27. Further, the courttdamined that it was clearly ebteshed in the Third Circuit at
the time of the plaintiff's abuse that, although “there failure of supervisory officials to act or

investigate cannot be the basisliability,” “such officials mg not with impunity maintain a



custom, practice or usage that communicateddonation or authorization of assaultive
behavior.” Id. at 730. For that reason, the Third Citdueld that the principal and assistant
principal were not entitled to qualified immunity. However, the Court determined that the
actions of the school’s superintendent — who hedn informed of some of the complaints —
“amount[ed] to mere inaction and insensitivityfidathat the record was void of any “affirmative
acts” by the superintendent from which the Gaauld conclude that he tolerated, condoned, or
encouraged the sexual miswluct of the teachersld. at 731. Accordingly, the Third Circuit
granted the superintendentrgtion for summary judgmentd.

Defendant Newsome argues t&adnekings not the law in the Seventh Circuit — that to
be held liable under Section 1983, “there mastleast be a showing that the defendant
acquiesced in some demonstrable way in tleggadl constitutional viation.” Newsome Reply
Br. at 3. Defendant Rockingham makes shene argument and adds that, evestanekings
relevant in the Seventh Circuits application should be limide“to factual scenarios involving
school supervisor’s policies that permit physealise of student-plaiffs.” Rockingham Reply
Br. at 3. Both Defendants cemd that Plaintiff is attempting to advance a new theory of
liability in the Seventh Circuit, and so evéinthe Court determines that the rationale of
Stonekingdoes apply in the policexeessive-force context, the factual dissimilarities between
this case and those in the stntdsexual-abuse context shieleith from suit by way of qualified
immunity.

To begin with, the Court points out that tBeventh Circuit has expitly recognized the
viability of the Stonekingtheory of liability, at least inhe student-abuse context. Seg&. v.
Grindle, 599 F.3d 583, 590 (7th Cir. 2010). @rindle, school officials overed up numerous

complaints by students of sexual abuse by oneeif thachers, after which future victims sued



the principal, alleging that his doing so violated their equakptimn rights. 599 F.3d at 588-89.
Based on the Seventh Circsitrevious citations t8tonekingthe Court rejected the principal’s
claim to qualified immunity beause “a reasonable school printip@uld have concluded that
she could be held liable for turning a blind ¢gend affirmatively covering up evidence of child
sexual abuse by one of her teacheisl’at 590. And in affirming t district court’s denial of
the principal’s motion for summary judgnt, the Seventh Circuit said that:

It is important to note that, as Btoneking plaintiffs are not relying on a theory

that mere failure of supervisory officiale act violates the Due Process Clause.

Rather, plaintiffs allege that [the principss liable for actively concealing reports

of abuse and creating an atmosphere #ilawed abuse to flourish. In other

words, they argue thathig¢ principal’s] own actiongleprived them of their

constitutional right to bodily harm.
Id. The Seventh Circuit did so, it seents¢larify that its acknowledgement $tonekinglid not
disturb the well-settled law in th@Sircuit that supervisors cannio¢ held liable for Section 1983
violations unless they were perglly responsible for the deprii@n of a constitutional right.

Although Stoneking(or at leastGrindle’s articulation of it) is vable law in the Seventh
Circuit, the Court agrees with Defendants tbat court of appeals has not had occasion to
consider whether the theory of liability recognizedsionekings cognizable in a case of police
brutality. Therefore, Plaintiff is attempting &ssert a new theory of excessive force liability
here. The Seventh Circuitlatowledged the applicability @dtonekingn cases premised on due
process violations stemming framvasions of one’s personal seity through sexual abuse. By
contrast, Plaintiff's claim agast Defendants here is premised on a violation of his Fourth
Amendment rights stemming fronflegations of excessive force dogi an arrest, and Plaintiff is
seeking to hold supervisors liable on what is essentidprelltype theory of liability. So the

allegations are different in kind — premised odiféerent constitutional violation, in an entirely

different context, and where aapitiff can already hold the cisesponsible for unconstitutional



policies/practices/customs that caused him harm. For that reason, the Court is reticent to break
ground and proclaim, as Plaintiff urges, that suisers in a police department, all the way up
through a city’s mayor, can be held liable foeating a “climate” that eabled an officer to
inflict harm on an arrestee, particularly when oaurt of appeals has not done so. However, the
Court need not determine wheth&tonekinghas relevance in the police brutality context (or
whether qualified immunity would shield either both Defendants frorability if it did),
because that answer would adtect the Court’s ultimate determination on this motion.

As mentioned Stonekingloes not disturb the well-settlpdnciple in the Seventh Circuit
that a supervisor cannot be held liable & subordinate’s unconsttional conduct unless a
plaintiff demonstrates that tlseipervisor “kn[e]w about the condut; facilitate[d] it, approve[d]
it, condone[d] it, or turn[é] a blind eye for fear ovhat they might see.Matthews 675 F.3d at
708. Here, for the purpose of surviving a motionligmiss, Plaintiff has done that with respect
to Police Chief Newsome. Priff alleges that on Septembéy 2011 — just three months prior
to the incident about which Plaintiff complair- Officer Hartmann ‘iciously slammed” a
suspect’s face into the ground and into the sideibquad car. FAC T 69. The victim filed a
citizen’s complaint the following week, but Police Chief Newsome ensured that the complaint
bypassed the internal affairs protocol, and camégbtréo his desk. FAC § 70. Because it did,
Newsome was able to ignoreettomplaint and allow OfficeHartmann to go undisciplined.
FAC T 70. Drawing all reasobke inferences in Plaintif§ favor, the FAC suggests that
Newsome did this to ensure that Hammawould not retaliate and expose Newsome’s
embezzlement. FAC § 79. Taking the facts in the light most favorable to Plaintiff, Newsome
condoned Hartmann’s practice of abusive treatmest, {viciously slamming the faces of

arrestees) and, by covering up tliizen’s complaint, signaled to Hartmann that similar actions



would be of no consequence in the future. In that sense, it reasonably can be said that Newsome
was “personally responsible for the deprivatminthe constitutional right” of which Plaintiff
complains — Hartmann’s smashingRi&intiff's face just a few months later. Sdatthews 675

F.3d at 708. Irrespectivef some amorphous custom, practioe,policy that Plaintiff alleges

that Newsome instituted (and which, Ptdfrargues, supports the application@tbnekinghere),
Newsome, at the very least, turned a blind ®y¢he precise act complained of by Plaintiff,
thereby conveying to Hartmann that he cdogerform this act with impunity. Newsome
therefore facilitated the alledeexcessive force inflicted on Plaintiff by Hartmann, and, as such,
Plaintiff has stated a Section 1983 claim against Newsome.

Plaintiff, however, has not alleged pamal involvement with respect to Mayor
Rockingham. Plaintiff contends that Rockingham failedmiplement the recommendations
commissioned by the NAACPnd memorialized in the “Meorandum of Understanding
Between the City of North Chicago and Miigr Coalition,” despitehis knowledge of a
“practice and pattern amng the City of North Chicago’s police officers . . . of using excessive
force.” FAC 1 2, 26. Plaintiff also alleges that Rockingham, along with Newsome, “prevented
officers from reporting misconduct wolating the officers’ confideres when they reported this
sensitive information.” FACY 4. According to Plaintiff, these acts demonstrate that
Rockingham “established and maintained [a] potitpllowing the use oéxcessive force during
the arrest and/or detention of accused individwéls deliberate and reckless indifference to the
consequences.” FAC 1 4. This merely Manell claim dressed up iStonekinganguage. See
Rice ex re. Rice v. Corr. Med. Serwr5 F.3d 650, 675 (7th Cir. 2012) (“In order to recovery
against a municipal . . . defendaunder section 1983, . . . [theapitiff] must show that his

injury was the result of the municipality’s . . . official policy or custonStpneking882 F.2d at

10



725 (“[W]e hold that [the plaiiff] may [maintain a viable s¢ion 1983 claim] because she has
also alleged that defendants, with deliberatifi@rence to the consequences, established and
maintained a policy, practice, or custom whilttectly caused her constitutional harm.”).

In Grindle, the Seventh Circuit concluded titae Court’s prior references gtoneking
precluded the defendants from availing themsebfeke protections of qlified immunity. 599
F.3d at 590. BuGrindle did not dispense with the requirememat, for supervisory liability to
attach, a defendant supervisor must have peesonally involvedn the constitubnal violation.
Mayor Rockingham's alleged failure to institi@eeping corrective measures in the department,
such as those promulgated at the behegteoNAACP, amounts to mere inaction, not personal
involvement. And the causal connection betwdéayor Rockingham’s alleged effort to
discourage officers from reporting their @@fues by breaching confidences and Hartmann’s
alleged abuse of Plaintiff is too attenuated floe Court to conclude that Rockingham was
“personally involved”in the shattering of Plaiifits orbital. Plaintiff's argument would have to
be that Hartmann abused Pl#induring his arrest, because helieved that Bogdala (his fellow
arresting officer on the scene) would not répgos misconduct thanks to Mayor Rockingham’s
general discouragement of such a practice. BasePlaintiff alleges that Police Chief Newsome
knew of, condoned, and facilitated Hartmann’s abat Plaintiff by keemg secret a recent,
nearly-identical allegation, Plaintiff's complaidbes not even state that Mayor Rockingham was
aware of Hartmann’s prior face-smashing incid@mtthat he even knew that Hartmann was a
member of the city’s police force, for thatatter). Accordingly, the Court concludes that
Rockingham’s actions were too far removed frétaintiff's incident to say that he was

personally involved, and Plaintiff's allegationencerning unconstitutional policies or customs

11



instituted by the Mayor of Nth Chicago must be brought Bi®nell claims against the city itself
(which, the Court notes, Ptdiff has appropriately done Count VI of his FAC).

Stoneking even if it did apply in the excessive force context, would not change this
result. As mentioned above, the Third Circhcluded that qualifiednmunity did not shield
from liability the defendant principal — who personally received multiple complaints of sexual
misconduct from female students, kept them hiduhesecret files, ahannounced a corrective
“policy” to the band director whereby herlf@ade him from having @on-one contact with
female students. 882 F.2d at 722. HoweverCibvrt determined that the superintendent — who
was told of some of the compiés, but took no part in the cavap — could not be held liable,
because his behavior did not amount to an affiraaact that resulted in the plaintiff's abuse.
Id. at 731. Here, Mayor Rockinghammore like the superintenade who at most was aware of
complaints of police abuse (by way of lawsuitgainst the city, ifnothing else), than the
principal, who actively attempted to hide compla in a secret file.Although Plaintiff's FAC
makes the conclusory allegation that Rogkam and Newsome “approved and condoned the
City of North Chicago’s police officers usirexcessive force” by “actively concealing police
misconduct,” the actual facts that Plaintiff allegio not support this colusion with respect to
Mayor Rockingham. Again, the FAC is devoidalfegations that Mayor Rockingham covered
up (or even knew) of Officer Hartmann's prews face-smashing incident. Therefore, the
allegation that Rockingham covered up incideof police misconduct skes the Court as a
“formulaic recitation” of the language from tlease law, and one that does not give Defendant
“fair notice of what the * * * claims and the grounds upon which it rest§ivombly 550 U.S.
at 555. In short, even undeiSéonekingheory of liability, Plaintiff would fal to state a claim

that Rockingham caused his injuries.
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That said, if Plaintiff is in possession of additional factual allegations with respect to
Mayor Rockingham that he believes may overconeedéficiencies identified by the Court, he
may amend his first amended complaint within 28 days.

B. Qualified Immunity

At least at this stage of the litigatioDefendant Newsome is not entitled to qualified
immunity. “Qualified immunity shields governmieactors from liability for civil damages
where their conduct does not \at¢ clearly establisklestatutory or congtitional rights of
which a reasonable person would have been awarfeinandez ex rel. Hernandez v. Foster
657 F.3d 463, 473 (7th Cir. 2011) (internal oias omitted). “When making a qualified
immunity determination, a court considers (1)etfter the plaintiff's allegations show that the
defendant violated a constitutional right, and (2ethkler that right was ‘clearly established’ at
the time of defendant’s conductitl. Newsome acknowledges that “qualified immunity is not
applicable for direct particip&m in a Section 198action,” but argues thalaintiff's FAC is
void of allegations of “individual involvemenh the alleged constitional deprivation” and
merely paints him as a non-participant policymakdewsome Reply Br. at 4. If the Court were
denying Newsome’s motion to dismiss orStonekingtheory of liability, this argument may
have had some traction. But instead, @wart has determined that Plaintiff’'s FAlDesallege
that Newsome was personally involved in Plairgiffilleged constitutional e@fation in so far as
he states a claim that Newsemapproved of and facilitatedffi@er Hartmann’s conduct. On
December 12, 2011, the date of Plaintiff's alleged injury, it was clearly established that using
excessive force to effectuate an arrest vemladn arrestee’s Fourth Amendment rights, ésge
Gonzalez v. City of Elgin578 F.3d 526, 541 (7th Cir. 20099nd that supervisors who

approved, condoned, or facilitated a subordinate officer's useabffdhce also violates the
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arrestee’s constitutional rights (Séenes 856 F.2d at 992-93). Accamgjly, taking Plaintiff's
allegations as true as we must, the Court rejslewsome’s claim to qualified immunity at this
time.
IV.  Conclusion

For the reasons stated above, Defendamistion to dismiss [21] is granted as to
Defendant Rockingham but denied to Defendant Newsome. If Plaintiff is in possession of
additional factual allegationsith respect to Mayor Rockinghathat he believes may overcome
the deficiencies identified by the Court, heynaamend his first amended complaint within 28

days.

Dated: May 22,2014 W

Robert M. Dow, Jr.
UnitedStatedDistrict Judge
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