Clay v. Atchison et al Doc. 20

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

United Statesf Americaex rel )
JERRY CLAY, )
) No. 12C 10011

Petitioner )

) Hon. Virginia M. Kendall
V. )
)
RICK HARRINGTON, Warden )
Menard Correctional Center, )
)
Responde )

MEMORANDUM OPINION AND ORDER

PetitionerJerry Clay is currently in custody at Menard Correctional Center in Mgnar
lllinois. Rick Harrington is warden of that facilityrollowing a2006jury trial in Cook County
Circuit Court,Clay was convicted of firstegree murder and armed robband sentencedo
concurrent fifty and thirtyyear terms of imprisonmentClay filed a notice of appeal with the
Cook County Circuit Court on December 11, 2@B&t was not acted upon until November 30,
2012—nearly six years laterwhen he filed a reconstructed notice of appea@hatappealis
currentlypending. In light of the delay in adjudicating his app€#ly asks this Court to excuse
him from the requirement to exhaust his state court remedies before seeldrg fexbeas
relief, and to grant him lief on his petiton, including immediate release from prison. For the
reasons state below, Clay’s petition is denied without prejudice.

BACKGROUND

Clay was convicted of firslegree murder and armed robbeamnd sentenced to serve
concurrent terms of fift and thirty yearsn 2006. Dkt. No. 151 at p. 1.) On December 11,

2006, Clay filed a notice of appeal with the Cook County Circuit Court, and on that same day,
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the Office of the State Appellate Defender (“OSAD”) was appointed to esgrasn. (Id. a p.

2.) For unknown reasonthe notice of appeal wasevertransmitted to the clerk of the appellate
courtand OSAD was nevemotified that it had been appointed to represgay. (Id. at p. 3)

Clay’'s appeal went without actiofor nearly six yearsat which point Clay's family hired a
private attorney, who then contacted the OS#DdeterminewhetherClay had appealedhis
conviction Id. OSAD investigated and discovered that a notice of appeal was filed but the
circuit court clerk was unable to locate ifld.) On October 11, 2012, OSAD asked the trial
court to allow a reconstructed notice of appeal to be filatt pro tundo December 11, 2006.

(Id.) After the trial court granted the request, OSAD filed the reconstructed nbtggpeal in
lllinois state appellate court on November 30, 201@. at p. 1.)

With his petition, Clay produced documents indicating thabéganlooking into the
delay ofhis appeal in 20110n October 14, 2011Clay received #etter from the Office of the
Clerk of the Circuit Court of Cook County that instructed him to direct his requebtsfarial
transcripts to the Court Reporters’ Office. (Dkt. Nat. 10.) Hehen received letter from
the Circuit Court of Cook County Official Court Reporter’s Office dated October 28, 2011
asking for more information and stating the cost of the transcripts is $3.15 per [thge11.)
On November 7, 2011, he received a letter from the Chicago Police Depa(ti@Bit”)
denyinghis Freedom of Information Act (“FOIA”) request because it was “unduly burdemsom
(Id. at pp. 1213.) CPD denied Clay’s requdsiit informed him thait would considera more
narrowly tailored request if one were to be submittéd. af p. 13.)

On August 14, 2012, Clay received a letter from OSAD regarddigy’s private
attorney’s inquiry, which conveyed the information that Clay’s appeal was not gedcés

unknown reasons and added: “I have been asking the clerk of the circuit court to alefile y



for the notice of appeal, but they have not gotten back to (he.’at 14.) The letter asked Clay
to reply if he still wanted to pursue his appeald.)( On October 29, 2012, two and a half
months later, Clay received another letter from OS@dicating that an order to have his appeal
be filed nunc pro tuncwas pending with the court.Id( at p. 15.) OSAD apologized for its
delayed reply to Clay’s most recent lettdt}t“must’ve slipped my mind.” I¢l.)

Clay filed the present petition fa writ of habeas corpus on December 17, 2002
January 22, 2013he Statenotified the clerk of the First District Appellate Court tliZlay’s
counsel OSAD, was in possession @lays trial transcripts. (Dkt. No. 14 at p. 4. As of the
time this @urt considered Clay’s habeas petititine state appellate court has not igdéd on
Clay’s appeal.

Clay's petition for a writ of habeas corppeesents threelaims

1. Clay’'s right of direct appeal has been arbitrarily stripped and denied to petitioner
due to inordinate delay in violation of due process;

2. Clay has been denied any opportunity to challenge his state court judgment,
which presents federal questions of fact and law, because he has been denied his
trial transcripts and the police record; and

3. Clayis entitled to an “unconditional writ of habeas corpus.”

DISCUSSION

“[T]he state prisoner must give the state courts an opportunity to act on his lo&fons
he presents those claims to a federal court in a habeas pet@it8ullivan v. Boerckeb26 U.S.
838, 842 (1999). Thus,ebore this Court candiscuss the merits of Clay’s petitiort, must
establish thatllinois courts have had a full and fair opportunityréwiew his claims Moore v.
Parke 148 F.3d 705, 708 (7th Cir. 1998). The lllinois courts have had a full and fair opportunity

to hear Clay's claims when Heas exhausted his remedies thereBee28 U.S.C. § 2254(b



Clay’s direct appal is currently pendg with the lllinois appellate courts. The Court therefore
declines to analyze the merits of Clay’'s habeas petition and dismisses it witbpdige
Dismissing Clay’s present petition without prejudice (rather than staying the petibes not
impedehis federal habeas rights beca@ay may reinstate his petition with this Court within
the oneyear statutory period following the exhaustion of his state court reme8i&S.ucker v.
Kingston 538 F.3d 732, 735 (7th Cir. 2008); 28 U.S.C. § 2@%4 Clay’'s postexhaustion
habeas petitio may include additional claims, such as a requeshéassistance abunsel.

Becausalismissing Clay’s petition without prejudice does not constitute a final judgment
in this situation, the Court declines grant Clay a ceificate of appealability. Dolis v.
Chambers 454 F.3d 721, 722 (7th Cir. 2006ge also Moore v. Mat&68 F.3d 754, 755 (7th
Cir. 2004) (“[T]here are ‘special circumstances’ under which the dismissalaoalse without
prejudice may congute a final appealable order. Special circumstances are present when it is
clear that it is impossible for the plaintiff to amend the filing to remedy the problem that
prompted the dismissal.”).

CONCLUSION

For the reasons set forth above, the Cdismisses without prejudig@lay’s Petition for

Writ of Habeas Corpus and denies taroertificate of appealability.

States District Court Judge
Northern Districtof Illinois
Date: December 4, 2013
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