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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARCIE ABERMAN, )
)
Paintiff, )
) CaséNo. 12-cv-10181
V. )
) Judg&robertM. Dow, Jr.
BOARD OF EDUCATION OF THE CITY )

OF CHICAGO, ETAL., )
Defendants. ))
MEMORANDUM OPINION AND ORDER
This matter is before the Court on Defendants’ partial motion to dismiss Plaintiff’'s first
amended complaint [37]. For the reasons statémivhehe Court grants ipart and denies in
part Defendants’ partial nion to dismiss [37].
1. Background*
In March 1987, Plaintiff Marcidberman was hired as a mathematics teacher at Nicholas
Senn High School (“Senn”) in Chicago, lllisoi During school yars 2005-2006 and 2007-2008,
Aberman was rated “excellent” by Senn’s femmschool principal. On March 21, 2011,
Aberman received an “unsatisfactory” perforro@amating from Senn’s neprincipal, Defendant
Susan Lofton, and was assignedHe teacher reassignment poaol July 8, 2011. Aberman has
an auditory impairment arid over the age of 40.

On July 20, 2011, Aberman filed a charge with lllinois Departmet of Human Rights

(“IDHR”) against Lofton and Defedant Board of Education ofdtCity of Chicago, alleging age

! For purposes of the current motion to dismiss, the Court accepts as true all factual allegations in the
complaint and draws all reasonable inferences in Plaintiff's favor.&SgeWhite v. Marshall & lisley
Corp,, --- F.3d ---, 2013 WL 1688918, at *5 (7th Cir. Apr. 19, 2013).
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and disability discrimination. Aberman claimedailishe was given an unsatisfactory evaluation,
forced to take involuntary leave, and plagcethe reassigned teacher pool. On August 28, 2012,
the IDHR issued a Notification of Dismissal foack of Substantial Evidence. On December 3,
2012, Aberman filed a Request for Review o tismissal with the lllinois Human Rights
Commission (IHRC). She also filed the a cdanmt in the Circuit Court of Cook County,
lllinois, seeking redress for her lllinois Hum#&ights Act (IHRA) claims and other state and
federal claims. Defendants rewed the matter to federal court.

Defendants, relying on the lllinois HumeRights Act (“IHRA”), moved to dismiss
Plaintiffs complaint, arguing that because Aien elected to proceed before the IHRC, she
could not commence an action time Circuit Court of Cook @unty (which was subsequently
removed to this court). The Court agreed gnahnted Defendants’ mot to dismiss, as the
lllinois Human Rights Act (“IHRA”)statutory scheme expressly swathat “[i]f the complainant
chooses to file a request for review with the Commission, lsh@may not later commence a
civil action in a circuit court. 775 ILCS 5/7A—102(D)(3) (emphasis added). Aberman then
moved to reconsider, clarifying that she fiiktd suit in state cingit court on December 3, 2012,
and then subsequently forwardedopy of the state court comjpiato the IDHR, informing the
IDHR of the state court cause of action as®kking review from the Commission. Having
clarified the timeline of events, the Court grahtaintiff’'s motion to reconsider and allowed
Plaintiff to proceed with her lawd, as it was not commenced afterequest for review with the
Commission and Plaintiff no longer had anyi@t pending or stayed with the Commission.

Plaintiff then filed her first amendedomplaint on April 2, 2014. Plaintiff's first
amended complaint against Defendants Boar&difcation of the City of Chicago and Susan

Lofton contains 10 counts: agdiscrimination in violationof the Age Discrimination in
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Employment Act (“ADEA”) and the lllinois Hoan Rights Act (IHRA”) against the Board
(Count 1); disability discriminatin in violation of the IHRA anthe Americans with Disabilities
Act (“ADA”) against the Board (Count Il); violadns of the Rehabilitation Act § 504 against the
Board and Lofton (Count Ill); violations of the Family Medical Leave Act (“FMLA”) against the
Board and Lofton (Count IV); Fourteenth Amereimh due process against the Board and Lofton
(Count V); Fourteenth Amendment and lllinoigrititution Article Il substantive due process
against the Board and Lofton (@ut VI); breach of contrachgainst the Board (Count VII);
intentional interference withontractual relations against Lofton (Count VIII); mandamus under
lllinois School Code Section &5 (Count IX); and negligendupervision against the Board
(Count X). Defendants partially move tesuiiss Plaintiff's amended complaint.
Il. Legal Standards

A motion to dismiss pursuant to FedeRilile of Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, ndhe merits of the case. S&bson v. City of Chi.910 F.2d
1510, 1520 (7th Cir. 1990). To survive a Rule 12(b)(6) motion to dismiss, the complaint first
must comply with Rule 8(a) by providing “a shand plain statement tiie claim showing that
the pleader is entitled to relief,” such that trefendant is given “fainotice of what the * * *
claim is and the grounds upon which it rest&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). Second, the factual allegations in the
claim must be sufficient to rasthe possibility of relief abovhe “speculative level,” assuming
that all of the allegations in the complaint are trieeE.O.C. v. Concentra Health Servs.,.Inc
496 F.3d 773, 776 (7th Cir. 2007) (quotimgrombly 550 U.S. at 555). “[W]here the well-
pleaded facts do not permit the court to infer mbian the mere posdiiy of misconduct, the

complaint has alleged — but it has not ‘showfn]that the pleader is entitled to reliefAshcroft
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v. Igbal 556 U.S. 662, 678 (2009) (quotifrgd. R. Civ. P. 8(a)(2)). @ claim to be plausible,
the plaintiff must put forth enoughacts to raise aeasonable expectation that discovery will
reveal evidence” supporting the plaintiff's allegatio®ooks v. Ross578 F.3d 574, 581 (7th
Cir. 2009). The Court reads themplaint and assesses its gibility as a whole. SeAtkins v.
City of Chi, 631 F.3d 823, 832 (7th Cir. 201}, Scott v. City of Chj.195 F.3d 950, 952 (7th
Cir. 1999) (“Whether a complaint provides noti¢emwever, is determined by looking at the
complaint as a whole.”).
lll.  Discussion

Defendants Board and Susan Lofton movep#otially dismiss Plaintiff's 10-count
complaint. Specifically, Defendants challenGeunts Ill, V, VI, VIII, IX, and X in their
entirety; Counts | and Il to the extent that Pldfiritiled to exhaust administrative remedies; and
Count IV as to Lofton only. Imer response, Plaintiff did natldress the following arguments
that Defendants raised in their motion to dismigk} that Counts V and VI should be dismissed
because they attempt to make claims direatigler the United States and lllinois Constitutions;
(2) that Plaintiff's due process claim (Count $fould be dismissed because she has adequate
state law and post-deprivation remedies; (3t tRlaintiff's claim for mandamus must be
dismissed (Count 1X); and (4) thRtaintiff's negligent supervisioclaim is barred by the statute
of limitations. Because Plaintiff did not addseDefendants’ arguments in her response to the
motion to dismiss, she has waived these claimsASet v. Town of Lisbor651 F.3d 715, 721
(7th Cir. 2011) (affirming districtourt’s dismissal order against plaintiff that failed to address
defendants’ arguments supporting dismissal: “Lomghtey under our case law is the rule that a
person waives an argument by failing to make it before the district court * * * * We apply that

rule * * * * where a litigant effectively abamhs the litigation by not responding to alleged
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deficiencies in a motion to dismiss.”). Therned, the Court will grant Defendants’ motion to
dismiss as it pertains to Counts V, VI, DdaX, and proceed to the challenged counts.

A. Failure to Exhaust Administrative Remedies

Counts | and Il of Plaintiffs amended complaint allege age and disability discrimination
under four separate theories)) (btentional discrimination; (2failure to accommodate; (3)
disparate impact; and (4) failure to retfir&efore filing suit in federal court under the ADA and
ADEA, a plaintiff must file a timely charge with the EEO®oe v. Oberweis Dairy456 F.3d
704, 708 (7th Cir. 2006)50rence v. Eagle Food Ctr242 F.3d 759, 763 (7th Cir. 2001); see
also 29 U.S.C. § 626(d), (e); 42 U.S.C. § 121143)U.S.C. § 2000e-5(b),)(& (f). Plaintiff
also brings her age and disability discriminatdaims pursuant to the lllinois Human Rights
Act (“IHRA"). Like the federalstatutory counterparts, Plaiffitimust exhaust administrative
remedies for her age and disability discriniioia claims brought pursaéto the IHRA. See
Elgin v. Waste Mant. of Ill., Inc, 348 Ill. App. 3d 929, 935 (lll. App. Ct. 2nd Dist. 2004).

Defendants contend that Plaintiff has faitecexhaust her administrative remedies on her
failure to accommodate and failure to rehire claifmsresponse, Plaintiff claims that she did not
provide sufficient information in her pleadings the Court to assess wtier she exhausted her
administrative remedies. Howev@aintiff states in her amended complaint that she “received
a right to sue letter from the IDHR in August 20EXhibit G, and filed suibased on that letter
on December 3, 2012.” Plaintiff further states that “[ijn April 2013, [she] received a right-to-sue

letter from the EEOC * * * subsequently infoeah Defendants thereof,” citing to Exhibit H,

% Plaintiff also alleges “failure to engage in iheeractive process” as a theory of liability for her ADA
claim (Count Il). However, the failure to engage in the interactive process is not an independent basis for
liability under the ADA, and that failure is only actionable if it prevadentification of an appropriate
accommodation for a qualified individuaBasden v. Professional Transp., Iné¢14 F.3d 1034, 1039
(7th Cir. 2013). Here, as set forth below, Pléfiritiled to exhaust her administrative remedies for her
failure to accommodate, includirmy alleged failure to engagethe interactive process.
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which is attached to the amended complaiM/hile a plaintiff has no obligation to attach
particular documents to her complaint, if a ptdf fails to attach te document upon which her
complaint was based, a defendantynma@roduce that document. S&enture Assoc. Corp. v.
Zenith Data Sys. Corp987 F.2d 429, 431 (7th Cir. 1993) (citetiomitted). Documents that are
attached by a defendant to a motion to dismiss ¢arsidered part of the pleadings if they are
referred to in the plaintiff's complat and are central to her claimld. at 431; see als&d
Miniat, Inc. v. GlobeLife Ins. Group, Ing 805 F.2d 732, 739 n.12 (7tir. 1986). Here,
Plaintiff, in alleging that sh has exhausted her administratikemedies, putshe issue of
exhaustion before the Court.

The EEOC and the lllinois Ppartment of Human Rights @PIHR”) have a work sharing
agreement which provides for dual filing in ba@bencies, unless the complainant opts out. In
other words, a charge filed with the EEOCleemed to be filed with IDHR as well. S8arcia
v. Vill. of Mount Prospect360 F.3d 630, 642-43 n. 13 (7th Cir. 2004). Thus, Plaintiff's state
and federal age and disability discriminatictaims are based on ehfactual allegations
contained in her EEOC charge of discriminatiéfaintiff received right-tesue letters from both
the EEOC and IDHR. Plaintiffs EEOC chargbowever, does not include failure to
accommodate or failure to rehire claims. tha, Plaintiff charges only that she was
discriminated against based orr lisability and agen being “forced ona medical leave of
absence” and reassigned to a less desirable position.

“The Seventh Circuit made clear@reenthat a failure to accommodate claim is separate
and distinct from a claim of discriminatoryeitment under the ADA. [fact, the two types of
claims are analyzed differently under the law.efHEfore, they are notkié or reasonably related

to one another, and one cannot expect a failure to accommodate claim to develop from an
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investigation into a claim that an employeas terminated because of a disabilitBéard v.
Don McCue Chevrolet2012 WL 2930121, *10 (N.D. Ill. July 18, 2012) (citiGyeen v. Nat'l
Steel Corp 197 F.3d 894, 898 (7th Cir. 1999illiams v. City of Chicaga2012 WL 205908,
*1-3 (N.D. Ill. Jan. 24, 2012) (dismissing an A&commodation claim for failure to exhaust
administrative remedieskaplan v. New Trier High Sch2011 WL 2148936, *3 (N.D. Ill. May
31, 2011) (holding that a failure to accommodatenclexceeded the scope of an EEOC charge
that alleged only disability discriminatiorBaker v. Potter2005 WL 843169, *10 (N.D. Ill. Jan.
20, 2005) (“A complaint of disparate treatment aethliation would not natally lead into an
investigation of a failure taccommodate.”). Here, PlaintifEEOC charge alleged age and
disability discrimination budid not allege a failure taccommodate her disability.

Likewise, an employer’s decision to place employee on medical leave or to reassign
her is a separate and distinct act from a sylesat decision not to raki that employee. See
Oxman v. WLS-TV12 F.3d 652, 660-61 (7th Cir. 1993) (lavisufailure-to-rehire claim not
reasonably related to EEOC termination clai8guzek v. Exxon Coal USA, In202 F.3d 913,
920 (7th Cir. 2000) (sameyalvato v. lllinois Dept. of Human Rights997 WL 12793, at *3
(N.D. 1. Jan., 10, 1997) (failure-to-rehirené discriminatory discharge are separate and
distinct). Plaintiffs EEOC charge did nallege a failure to hire claim.

Because Plaintiff did not exhaust her failtwseaccommodate and failure to rehire claims,
the Court grants Defendants’ motion and dismisdasnts | and Il to the extent that they allege
age and disability discrimination under the thesrof failure to accommodate and failure to
rehire. Counts | and Il remain pending as torRiffiis claims of intentional discrimination and

disparate impact.



B. Timeliness of Plaintiff's Rehabilitation Act Claim

While a statute of limitations defense is motrmally part of a motion to dismiss under
Federal Rule of Civil Procedure 13(6), when the allegations tife complaint reveal that relief
is barred by the applicable statute of limitaticing complaint is subject to dismissal for failure
to state a claimLogan v. Wilkins644 F.3d 577, 582 (7th Cir. 2011). Here, Plaintiff alleges that
she was found to be “unfit for duty” in April 2011 and that the Board denied her request for a
reasonable accommodation on September 23, 201Rlaintiff pleads an employment
discrimination claim under § 504 of the Rehaatlon Act for the first time in her amended
complaint, filed on April 2, 2014.

The Seventh Circuit has explicitly held thiihois’ two-year statute of limitations for
personal injury claims applies to amts brought under the Rehabilitation A€onley v. Village
of Bedford Park215 F.3d 703, 710 n.5 (7th Cir. 2000); see &lstermyer v. College of Lake
County,284 Fed. Appx. 328, 330 (7th Cir. 2008)sh v. Commonwealth Edison C200 F.2d
928, 933 (7th Cir. 1993) (noting that Rehabilitatiat claims are “closely akin to laws, which
indisputably are civil rights laws, forbiddiregnployment discrimination on grounds of race, sex,

and age,” and therefore, becausee th“Supreme Court has held that in
borrowing statutes of limitations for federal itivights cases the court should look to state
statutes governing personal injury suits,” a4year limitations period applies to Section 504
claims); but seéowler v. UpMC Shadysid&,/8 F.3d 203 (3rd Cir. 2009). Here, based on the
Seventh Circuit's pronouncement i€onley, the statute of limitations for Plaintiff's

Rehabilitation Act claim expired on SeptemB8r 2013, six month before she filed her amended

complaint. However, Plaintiff maintains thitderal Rule of CivilProcedure 15(c) allows



relation back in these circumstances. Ddfnts do not address Plaintiff's relation back
argument, and therefore tB®urt will permit Count IIl toproceed against the Boatd.

C. Rehabilitation Act and FMLA Claims Asserted Against Defendant Lofton

1. RehabilitatiorAct

It is well established in the Seventh Citahat individuals whado not otherwise meet
the statutory definition of “employer” cannot be liable under the ADBEOC v. AIC Sec.
Investigations, Ltd.55 F.3d 1276, 1282 (7th Cir. 1995). Maover, 8504 of the Rehabilitation
Act incorporates the liabilitystandards in Title | of the ADASee 29 U.S.C. §8 794(d) (“The
standards used to determine whether [85044 baen violated in a complaint alleging
employment discrimination shdtle the standards applied undetle | of the Americans with
disabilities Act of 1990 (42 &.C. 12111 et seq.)”); see alSlyers v. Hose50 F.3d 278, 281
(4th Cir. 1995);Haltek v. Village of Park ForesB64 F.Supp. 802, 803 (N.D. Ill. 1994). Thus,
only “employers” may be held liabl under the Rehabilitation AcCebuhar v. Dept. of
Alcoholism and Substance Abu$697 WL 222871, *3 (N.D. lll. Apl 27, 1997). Here, there is
no suggestion that Lofton is an “employer” undex Rehabilitation Act, rd thus, she cannot be
held individually liable. Count Ill Wl be dismissed as to Defendant Lofton.

2. TheFMLA

With respect to whether principals are subject to individual liability under the FMLA,
there is a split of authority as to whether public employees qualify as “employer[s]” and hence
may be held individually liable under the FMLADefendants contend that the FMLA does not

permit liability against public employees in théndividual capacities. The Fifth and Eighth

3 As set forth below, Plaintiff's Rehabilitation Actaii against Defendant Lofton will be dismissed for a
separate reason.
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Circuits have concluded, based the statutory text, that pubkenployees may be sued in their
individual capacities undghe FMLA if they act directly or idirectly in the interest of their
employer—for example, by exercising hiring and firing authority. Beelica v. Taylor465
F.3d 174, 184-87 (5th Cir. 200®arby v. Bratch287 F.3d 673, 681 (8th Cir. 2002). The Sixth
and the Eleventh Circuits haveaohed the opposite conclusion. S&tchell v. Chapman343
F.3d 811, 825-33 (6th Cir.2003)/ascura v. Carverl69 F.3d 683, 685-87 (11th Cir. 1999).
The Seventh Circuit has yet to rule on this issuale district courts within the Seventh Circuit
are split. Compareombardi v. Board of Trusés Hinsdale School District 8863 F. Supp. 2d
867, 871 (N.D. Ill. 2006) (concluding that “it ieadily apparent that the special definition of
“employer” * * * in the local education contéxloes not countenanceitsuagainst individual
defendants * * * and Congress did not eswon individuals beig included) withCooley v. Board
of Educ. of City of Chicag@03 F. Supp. 2d 772 (N.D. lll. 200@)olding that principals may be
held individually liable under FMLA). Not sprisingly, Defendants urge the Court to follow
Lombardi while Plaintiff urges the Court to follo&ooley

At this stage of the case, where the factaabrd has not yet beeleveloped, the prudent
course is to follow the reasoning of the district courCooley particularly where Defendants
did not engage in any textual analysis of takevant portions of the FMLA—specifically, 29
U.S.C. § 2611 and § 2618—and instead merely urge the Court to follow one district court case.
As previously set forth, courts around the country (including numerous courts of appeals) have
engaged in a detailed analysistbis issue, and Defendants’ minimalist attempt to present the

issue to this Court does not fairly present idsaie for disposition (nor provide the Court with
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any reason to follow the ormse relied upon by Defendarnts)Thus, at this stage, the Court
declines to dismiss Count IV as to Defendant Lofton.

D. Intentional Interference with Contractual Relations against Lofton

To establish a tortious interence with contract claim undémois law, aplaintiff must
show: “(1) the existence of a valahd enforceable contract betwehba plaintiff and another; (2)
the defendant’s awareness of the contrac}; tf®@ defendant’s intgional and unjustified
inducement of a breach of the contract; (4) a subsequent breach by the other, caused by the
defendant’s conduct; and (5) damagelléss v. Kanoski & AssqQ®68 F.3d 446, 454 (7th Cir.

2012). In her amended complaint, Plaintiff gs that Defendant Lofton induced the Board to

* The beginning point must be the language of the statute, and courts must presume that when Congress

writes a statute, it means what it says and says what it m@ams. Nat'l| Bank v. Germais03 U.S. 249,
253-54 (1992). The text of the FMLA provides that the term “employer”:

0] means any person engaged in commercie any industry or activity affecting
commerce who employs 50 or more employees for each working day during
each of 20 or more calendar workweeks in the current or preceding calendar

year,;
(i) includes—
0] any person who acts, directly or indirectly, in the interest of an employer

to any of the employees of such employer; and
)] any successor in interest of an employer;
(iii) includes any “public agency,” as deéid in section 203(x) of this title; and
(iv) includes the Government Accountability Office and the Library of Congress.

29 U.S.C. § 2611(4)(A). The FMLA plainly includes in the definition of employer “any person who acts,
directly or indirectly, in the interest of an empdoyto any of the employees of such employer.” 29
U.S.C. 8 2611(4)(A)(ii)(I). The statutesal includes public agencies as employéds.8 2611(4)(A)(iii).

It therefore seems to follow from a plain reading of the statute that if a public employee “acts, directly or
indirectly, in the interest of an employer,” st tfalls within the FMLA'’s definition of employer, and

thus, may be held liable in her individual capadifpdica,465 F.3d at 184NVeth,796 F. Supp. 2d at

777. Defendants have not addressed why the plain language of the statute does not control, have not cited
any opinions from the various courts of appeals teehaddressed this issue, and also have failed to
address why 8§ 2618—relied on by thembardicourt—trumps 8 2611(4)(A).
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break its contractual relationshiptwiPlaintiff. In her response, Plaintiff alleges that she brings
her tortious interferenceith contract claim under two conttaial theories: “an implied-in-law
employment contract with the Boat, a direct clainunder the Contract.”

Defendants argue that Plaffis claim fails because there wao contractual relationship
between her and the Board. Indeed, the Collective Bargaining Agreement—which Plaintiff
alleges is the contract at issue—was between the Chicago Teachers Union and the Board. See
Douglas v. Lofton 2013 WL 5940749, *4 (N.D. Ill. Nov6, 2013) (dismissing tortious
interference claim and ruling that the CBA sMaetween the Chicago Teachers Union and the
Board, not between the plaintiff and the boar@hus, Plaintiff has failed to demonstrate that a
contract between Plaintiff and the Bdaxisted with which Lofton interfered.

Plaintiff nevertheless maintains thatinbis courts recognizean exception in an
employment relationship; that, iBlaintiff contends that she dh8an implied-in-law employment
contract with the Board.” Plaintiff does natovide supporting legal authority for her argument;
rather, the sole case that she cites pertairtketdllinois tort of interérence with prospective
economic advantage. Seeg., Fellhauer v. City of GenevB68 N.E.2d 870, 877 (lll. 1991).
Here, unlike inFellhauer, the inquiry is not whether Plaintiff had a legitimate expectation of
employment relationship, but whether a valid anforceable contract existed between Plaintiff
and the Board. Thugsellhaueris not instructive to the issue before this Court. In short,

Plaintiffs amended complaint is devoid of factggesting that an actual contract or an implied-
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in-law employment contract existed betweemiftlff and the Board. Plaintiff's intentional
interference with contractual relati® claim therefore is dismiss&d.
IV.  Conclusion

For these reasons, the Court grants in @adt denies in part Defendants’ partial motion
to dismiss Plaintiffs amended complair37]. The Court dismisses Counts | and Il as
unexhausted to the extent that they allege adedesability discrimination under the theories of
failure to accommodate and failure to rehirel @msmisses Count Il as it pertains to Defendant
Lofton. The Court also dismisses Counts V, VI, IX, and X. The following counts remain
pending: Counts | (age discrimimati) and Il (disability discrimirntgon) as to Plaintiff's claims
of intentional discrimination and disparate impd&obunt 11l (violation ofRehabilitation Act) as
to Defendant Board; Count IV (FMLA) as tooth Defendants; and Count VII (breach of

contract) as to Oendant Board.

Dated: September 30, 2014

RobertM. Dow, Jr.
UnitedState<District Judge

® Because Plaintiff has failed to sufficiently stateairolfor tortious interference with contract, the Court
need not address Defendants’ arguments that the IHRA preempts Plaintiff's claim for intentional
interference and that Principal Loftoninsmune under the Tort Immunity Act.
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