Moore-Fotso v. Board of Education, City of Chicago Doc. 107

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY A. MOORE-FOTSO, )
Plaintiff, ; Case No. 12-cv-10419
V. ; Judge Robert M. Dow, Jr.
BOARD OF EDUCATION ;
OF THE CITY OF CHICAGO, )
Defendant. ;

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Board of Ealien of the City of Chicago’s motion for
summary judgment [99]. For the reasons sehfbelow, Defendant’s motion [99] is granted.

l. Background

The Court takes the relevant facts frone tharties’ Local Rule 56.1 statements: (1)
Defendant’s Rule 56.1(a)(3) Statement of Undisputed Material Facts [80]; (2) Plaintiff's Local
Rule 56.1(b)(3)(C) Statement of Additional Ma#é Facts Requiring D®al of Defendant’s
Motion for Summary Judgment [91]; (3) Plaifis Response to Defendant’s Rule 56.1(a)(3)
Statement of Undisputed Facts [92]; and (4febdant’'s Response to Plaintiff's Local Rule
56.1(b)(3)(C) Statement of Additiohislaterial Facts [102]. Thedlirt construes the facts in the
light most favorable to the nonmoving party—hd?&gintiff. Before discussing those facts, the
Court turns to the requireants of Local Rule 56.1.

A. The Parties’ Statements of Facts

Local Rule 56.1 requires a party moving fomsnary judgment to submit a statement of
material facts as to which the movant conteth@se is no genuine issaad entitles the movant

to judgment as a matter of law. The “movant’s 56.1(a) statement should comliafiactual
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allegations” and “be limited tmaterial facts, that is, facts pertinent to the outcome of the issues
identified in the summary judgment motionMalec v. Sanford191 F.R.D. 581, 583 (N.D. IlI.
2000). The rules require thatetrmovant set forth those mag facts in “short numbered
paragraphs” that “should contain only onetwo individual allegations.” L.R. 56.1(a)alec

191 F.R.D. at 583. “Absent priordee of Court, a movant shall nide more than 80 separately-
numbered statements of undisputeaterial fact.” L.R. 56.1(a).

Local Rule 56.1 also requires the nonmovenffile (1) a “concise response” to the
movant’s statement of facts containing “any disagnent, specific references to the affidavits,
parts of the record, and other supporting materials”; and (2) a statement “consisting of short
numbered paragraphs” of additibrfacts that require the deniaf summary judgment. L.R.
56.1(b)(3). “All material facts s$dorth in the statement required the moving party will be
deemed to be admitted unless controvertedthey statement of the opposing party.” L.R.
56.1(b)(3)(C). “A general denial is insufficieto rebut a movant’s factual allegations; the
nonmovant must cite specific evidentianaterials justifying the denial.Malec, 191 F.R.D. at
584. Rule 56.1(b)(3)(C) is not satisfidxy “purely argumentative denialsid., or “evasive
denials that do not fairly meet the staogce of the material facts assertdgigrdelon v. Chi. Sch.
Reform Bd. of Trs.233 F.3d 524, 528 (7th Cir. 2000). Absent prior leave of the Court, the
nonmovant is limited to no more than 40 separatestents of additional facts. L.R. 56.1(b)(3).
The movant “may submit a concise reply” ingesse to those additional facts that satisfies the
same requirements as the nonmovant’s response. L.R. 56.1(b)(3), 56.1(a).

Neither Plaintiff nor Defendant complied with these requirements. Rather than seek
leave to file an additional number of “shogparagraphs, each party combined their factual

statements into lengthy paragraphs—somdoag as 15 sentences. Several statements of



material “fact” include argument and unsuppdr assertions. “Theurpose of the 56.1
statement is to ehtify for the Courthe evidence suppiing a party’s factuaassertions in an
organized manner(;] it is nohtended as a forum for factual or legal argumertlalec, 191
F.R.D. at 585. Perhaps because of the length and complexity of the parties’ L.R. 56.1
Statements, both parties fail to admit or derg fidacts set forth by the opposing side with any
consistency. Instead, they repedly offer argumentative or evasive responses or obfuscate an
admitted fact by burying it among other additioredts. Both parties “move to strike” portions
of their opponent’s L.R. 56.1 Statement in th&sponses, lodging evidentiary objections and
objections under Federal Rule @ivil Procedure 26. Yet, neith@arty discusses the import of
these objections in their summary judgmer@moranda. These tactics violate L.R. 56.1.
Nonetheless, the Court will exercise itsatetion in the direction of leniency and
consider Plaintiff's and Defendant’'s 56.1 staents and responses that arguably meet the
requirements of the local and federal rul&odrowski v. Pigattp712 F.3d 1166, 1169 (7th Cir.
2013) (making clear that, althoughstiict courts have discretiacio require strict compliance
with Rule 56.1, “[iJt does not follow * * * that distrt courts cannot exerciseeir discretion in a
more lenient direction”). The dlirt carefully reviews the partiestatements of material facts
and eliminates from consideration any argunt, conclusions, and assertions that are
unsupported by the documented evidence of redfeded in support of the statement. Seeg,
Sullivan v. Henry Smid Binbing & Heating Co., Inc2006 WL 980740, *2 n.2N.D. Ill. Apr.
10, 2006);Tibbetts v. RadioShack Cor2004 WL 2203418, at *16 (N.D. Ill. Sept. 29, 2004).
The Court’s scrutiny of materiatatements of facts plies equally to thearty seeking summary
judgment and the party opposing Where a party has offered ay& conclusion or a statement

of fact without offeringproper evidentiary support, the Court does not consider that statement.



See L.R. 56.1; see alddalec 191 F.R.D. at 583—-85. Where atgsahas denied a statement of
fact improperly by failing to provide support ftre denial, the Court deems that statement of
fact to be admitted. See L.R. 56.1(a), 56.1(b)(3)(B); seeMidec, 191 F.R.D. at 584. Any
statements or responses that contain legal conclusions or argument, are evasive, contain hearsay,
are not based on personal knowledge, are irrelevant, are basedavatoterd from witnesses not
properly disclosed under Federal Rule of Civibé&dure 26, or are not supported by citation to
evidence in the record are not considdrgdhe Court in rulingon Defendant’s motion.

B. The Facts

Dorothy Moore-Fotso (“Plaintiff”) first begaworking as a substitute teacher for the
Board of Education of the City of Chicagdgfendant”) in 1993 and became a full-time teacher
in 1996. Plaintiff is certified to teach botfeneral and special education students and has
teaching certifications iseveral math-related subjects. Olievance to this dispute, Plaintiff
taught at John Hope College Preparatorya®tli{*Hope”) from at least 2005 through 2008,
George Henry Corliss High School (“Corligsftom 2008 through 2010, George Washington
High School (“Washington”) for 13 dayi®m September and October 2011, and Gwendolyn
Brooks College Preparatory Academy SchooBr@oks”) for nine days in October and
November 2011. Since August 2012, Plaintiff hasked as a day-to-day substitute teacher.

Plaintiff also suffers from several chronic dieal conditions, incluihg cervical spinal
stenosis, asthma, chronic obstructive pulmonargadis, diabetes, and coronary artery disease.
According to Plaintiff, she cannot stand drfer an extended time, has difficulty bending and
stooping, has a limited ability to descend and ase&aits, and cannot bemfined to rooms with

carpeting or dust. Over the course of hereamwith Defendant, Plaiiff requested several



accommodations under the Americans with DisaddiAct (“ADA”) related to these conditions.
This case relates to Defendant’s alleged faito provide one of those accommodations.
1. Hope (2005 through 2008)

When Plaintiff worked at Hope betwe@005 and 2008, she requested that Defendant
provide certain accommodations under the ADA eSéhincluded dictation tware, a printer, a
scanner, two types of projectors, a HPnpact business notebook, an ergonomic roller mouse
and mouse station, toner cartridgas, purifiers with filters, and use of the school’s elevator.
[80, at Ex. X, Attach. 1.] Defendant provided all of these accommodations.

For a time at Hope, Plaintiff taught froome classroom. On October 25, 2005, Plaintiff
requested an “inclusion”—that is, a teachindiextule that required her to travel between
multiple classrooms in a school day rather thmsn confined to a single “self-contained”
classroom. [80, at Ex. W, AttacB.] Plaintiff explained that this assignment would “require]]
constant movement which facilitates an incee@s blood flow and thereby minimize[s] the
retention of fluid in [her] éet, legs, heart, and lungsld. In particular, Plaitiff stated that her
primary care physician had advised that “movemebes for my heart” and “[tjo change [her]
assignment from inclusion to self-contain woudd a determent to [her] health which is a
contradiction to the purpose for [her] accommodation&d? In March 2006, Plaintiff was
reimbursed for a cart she purchased, which aklbwer to move teaching materials such as
course books and calculesdbetween classrooms.

On September 19, 2006, Plaintiff requests$ignment as a Collaborative Teaching
Team (“CTT") teacher at Hope. [80, at Ex. BJJTT was a national instctional model used in
Defendant’'s schools that enabled general aretiap education teachers to teach students

together in a classroom. Under the CTT mosleécial education teachexse required to travel



to different classrooms to teach students watarning disabilities. Plaintiff testified that she
served as a CTT teacher foesfl education students abpe. [See 91, at Ex. 1, 95:22-96:1.]
2. Corliss (2008 through 2010)

In July 2008, Plaintiff transferred from Hope Corliss to work as a general education
teacher and was assigned to teach math dtinen@008-2009 school year. Her initial schedule
required her to teach from fiveadsrooms, but it was later changedanly two rooms. Plaintiff
moved her teaching materials between classrooms on a cart and Defendant provided her with a
cabinet for storage in aast one classroom. [91, § 14.]

On September 16, 2008, Defendant’s EdDpportunity Compliance Office (‘EOCQ”)
sent Plaintiff a letter about her ADA accommodations based on her new assignment to Corliss.
[80, at Ex. X, Attach. 1.] The letter stated:

Since we are not aware of the specifics of your classroom setting at Corliss,

please contact this office if you require any new, additional or modified

reasonable accommodations to address limitations cited in your previous
requests. Upon receipt, we will initiatke standard intecive process as we

have done in the past to determine if a reasonable accommodation can be

provided.

Id. This letter, however, was sdntPlaintiff's previous ad@ss and she did not receive it.

During her first school year working at Casi Plaintiff struggledvith the requirement
that employees demonstrate 98 percent attendamteunctuality. In that year alone, Plaintiff
was absent 31 days and tardy 47 days. Cotl&si-principal, Anthonyspivey, sent Plaintiff
warnings about her attendance on Decenil® 2008, and March 24, 2009. Despite these
warnings, Plaintiff's attendanceddnot improve. Between March 26d June 5, she was absent

13 days and tardy five days. On June 5, PRirgceived notice of a pre-disciplinary hearing on

her attendance, which was held on June 11. éh#aring, Plaintiff statetlhere was no excuse



for the tardiness” but the absas “were due to ADA related illne$g91, at Ex. 50.] Principal
Spivey suspended Plaintiff for three days without pay.

At the start of the 2009-2010 school year, Plaintiff continued her assignment as a general
education math teacher working from two sta®ms. On October 8, 2009, Plaintiff submitted
an accommodation request for white boards,rangt steel cabinet, assignment to “one main
classroom to avoid moving equipment via cart,’a&te to assist with lab cart maintenance, and
air purifiers. [91, at Ex. 34.] According todhitiff, teaching in oneclassroom would have
allowed her to “maintain and secure her té@aghmaterials,” avoid “transporting materials”
between classrooms, “set up her @irifiers in the room in # manner that would provide her
with the most benefit,” have “control over the picgs$ layout of the class” and “her movements
in teaching,” and have a “safer and more stablaronment in which to work.” [90, at 4-5.]

The following day (October 9), Defendant sdttintiff a letter about her requested
accommodations and asked Plaintiff to comptatee forms, including a health care provider
certification form. [80, at Ex. D.] The lettstated, in bold, underlige and larger font, that
“review of your request will not att until we have receivedl éhree [3] completed forms.ld.
Plaintiff did not submit a health care provider detion form in response to this request. She
did send a letter on October 19, 2009, reiterating her requested accommodations and asking
Defendant to let her know if it needed “ailoihal medical documentation to replace prior
accommodations.” [91, at Ex. 35.]

Despite not receiving Plaiffits health care provider ceritfation form, a representative
from the EOCO engaged with Plaintiff about laecommodations. Plaintiff was provided with
air purifiers in each classroom where she worked, whiteboards, overhead projectors, filing

cabinets (although Plaintiff argudsese cabinets were not “see,” as she requested), and



elevator access. When the laptop that Defengeovided as an acouonodation required repairs
in January 2010, Defendant took steps to repai®R, at Ex. E.] Plaintiff also purchased a task
chair and cart for herself, which she continuedise to move matermlbetween classrooms.
Plaintiff was not, however, granted an accomatimoh to work from one main classroom.

In November 2009, Plaintiff was assigned taach CTT math classes as a special
education teacher. At first, PlaintiffsT® schedule required her twavel between two
classrooms approximately 259 feet apart on the sknoe In December, her teaching schedule
changed and she was assigned to three clamssron two different floors. On January 4, 2010,
her schedule changed again and she was asdigmedre than five classrooms per day—all on
the second floor. In her response, Pl#irgiates, “[a]lthough it was not a one-room setting,
[she] would have been satisfiéol remain in the regular eduaa math position she occupied
prior to the transfer to 6hCTT position.” [90, at 9.]

On January 21, 2010, Plaintiff sulited a note fronher doctor explaimg that Plaintiff
“has difficulties navigating stairs, antalgic gate secondary to pain [walking in a certain way to
avoid pain] and cannot stay seatmdstand for prolonged periods.” [80,Et. W, Attach. 1.]
The physician requested that Plaintiff be allowed to “vary her seated/standing positions” and that
Defendant “consider these condits to make accommodations.Id. The letter did not
specifically reference an accommtida to teach from one classroanarrive late to work.

Plaintiff, however, continued to miss wodt¢ Corliss in the 2009-2010 school year.
Between September 29, 2009 and February 1, Z0ahtiff was tardy 19imes and absent 13
days. On February 9, 2010, Principal Spiventselaintiff a notice for a pre-disciplinary
hearing. At her March 4, 2010 hearing, Plairgifited that “her preexisting medical condition

[was] complicated by a change in schedule [tlkat}sed her to be absent and tardy to work.”



[80, at Ex. E, Attach. 6.] SHarther explained that “her coiidn has changed now that she has
the proper equipment providetrough [the] ADA” and “her andance and punctuality has
improved.” 1d. Principal Spivey issued a five-dauspension without pay, which Plaintiff
appealed. At the May 4, 2010 hearing on hereap@Plaintiff stated @t Defendant, “through
the Americans with Disabilities Act[, had] prod air purifies for the school which has caused
her health to improve” and that “as a resulhef improved health, hattendance and tardiness
has also improved.” [80, at Ex. Bftach. 7.] Principal Spivepointed out thain between her
March 4 and May 4 hearings, Plafhtvas absent an additional fivdays and tardy an additional
eleven times. Id. Accordingly, the panel upheld PhWiff's suspension. Plaintiff received
another pre-disciplinary hearingtice for the fifteen times shveas tardy betweeMarch 4 and
May 17, was suspended for ten daythaout pay, and appealed again.

On May 3, 2010, Plaintiff's physi@&n sent Defendant a healthre provider certification
form as part of a request for time off undez ffamily and Medical Leave Act (“FMLA”). [80,
at Ex. Y.] Under “job functions the employee usable to perform,” the certification listed
“prolonged walking, standing, sitting.Td. The certification also stadl that Plaintiff could not
“ambulate due to pain, shortneskbreath, and weaknesses ofidé during “flareups” of her
condition. Id. On May 13, Defendant granted PlainsffFMLA request to be absent for up to
four days each month, which she could takeithgefull or partial days off. [80, at Ex. H.]

As part of Plaintiff's annual performanceview, Principal Spivey observed Plaintiff's
classroom performance on May 13, 2010. That dagint#f arrived lateto class and did not
engage in instruction when she arrived. Instehd,“sat, doing nothing, for a while.” [80, T 21.]
Principal Spivey stated that he “saw no evide of lesson plans or establishing a positive

learning expectation for all theustents and no evidence of coopemtieaching or [P]laintiff's



applying contemporary pringies of learning theorgnd teaching methodology.ld. § 20. He
thought “there was very little attempt to popt the students while [Plaintiff] was in the
classroom,” and even observed a confrootabetween Plaintiff and another teachét. I 21.
On May 17, Corliss’ assistant principal alsbserved Plaintiff's classroom performance and
concluded that she was not providing “diffeiating” instruction—a requirement for teaching
students with disabilities witindividualized learning needsld. { 24. The assistant principal
relayed these observations to Principal Spivey.

On June 1, 2010, Plaintiff received a teachelwation rating of “unsatisfactory” for the
2009-2010 school year. Her evaluation stated trer “weaknesses” were (1) “Applying
contemporary principles of learning and taaghmethodology consistently”; (2) “Actively
engages in school-wide professional develofine8) “Sets standards for quality student
work”; (4) “Exhibiting appropriate classrao management skills”; (5) “Clearly produces
intended or desirable assessment results”; (@e¥not maintain her attendance/punctuality in
accordance with our local unit criteria”; and (TQonsistently carry out daily routines and
administrative request.” [80, at Ex. E, Attach..1¥our other Corlissefachers, none of whom
had requested accommodations for a disability, rdseived an “unsatisfamty” rating that year.

On June 15, 2010, Plaintiff gvided Defendant with a two-paragraph letter from her
physician stating that Plaintiff was sufferingrin an “exacerbation of her chronic conditions,”
which “occurred due to lack of approgeaaccommodations at work as recommended
previously.” [80, at Ex. AA.] T letter further statetthat “[ijn order for the patient to perform
her job duties with a fastantial decrease in the number ofglabsent and/or tardy, the patient
needs to have a work location in arlassroom on the first floor.Td. The last day of the school

year was June 18, 2010.
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On June 23, 2010, Defendant adopted a city-wide resolution governing teacher layoffs.
The resolution provides that schools weretfisquired to lay off teachers lacking proper
certifications and teachers rataeh$atisfactory” before consideg teacher seniority. [80, at Ex.

O, Attach. 1.] Due to a budgetaryisis, Defendant laid off over one thousand teachers that year.
[102, at Ex. CC, 1 4.] Whe€orliss’ budget for the upcoming year provided for two fewer
special education teacher positions, Plaintifl aanother teacher ratédnsatisfactory” were
terminated. Her dismissal became effective on August 3, 2q®Q, at Ex. 53.] Plaintiff was
told that her position had be&rminated for “economic reasons” [102, at Ex. CC, 1 3], and she
admits that she “was chosen for layoff because she was in a position that lost population and Dr.
Spivey had given her an ‘uaissfactory’ rating for the 20020 school year.” [91, T 31.]

3. Reassigned Teacher Pool (2010-2011)

On August 26, 2010, Plaintiff filed a guence regarding her termination with
Defendant’'s Office of Employee Relations (“RB. Plaintiff then filed a charge of
discrimination against Defendant with thequal Employment Opptumity Commission
(“EEOC”) on November 8, 2010. [91, at Ex. 631) her EEOC charge, Plaintiff claimed that
“during the 2009-2010 school year * * * [Plaintiféquested] accommodations for her disability
* * * [including] allowing her to teach her studemnd classes in one dasom on the first floor
of the building * * * [and] to start hefirst class no earlier than second periott?. The charge
states that Defendant refused to accommod@kaintiff's disability and “gave her an
unsatisfactory performance evaluatimssed on alleged deficiencies that were either false, or due
to [Defendant’s] refusal to accommodate [Plaintiff|fd. She also claimed that Defendant

refused to accommodate her “as well as suspending her and lowering her performance

! On September 1, 2010, Defendant advised Plaintifftthe appeal of her ten-day suspension from May
would be terminated and she would not be suspgkhdeause she was no longer an active Chicago Public
School employee.
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evaluation,” which were done “in retaliation forlgihtiff] having previously filed a charge of
discrimination with the EEOC.Id. This “previous[]” charge ffers to a 2004 EEOC charge that
Plaintiff had filed against Defendant, which the parties settled on May 5, 2004. [102, at Ex. PP.]

On December 15, 2010, the OER assessed Plaintiff's August 26 grievance and
determined that Corliss’ special educati@adher budget had decreased, in fact, because its
special education student populatibad declined. Under the terms of the Chicago Teachers
Union’s collective bargaining agreement (“CBAtgachers displaced besauof a decrease in
student enrollment (rather than “economic reasons”) should be assigned to the Reassigned
Teacher Pool (“RTP”) as full-time employees withl benefits. As a result, Plaintiff was
retroactively reinstated in the RTP and prodiddth back pay to September 1, 2010. Pursuant
to a settlement agreement between DefendadtRiaintiff's union on hebehalf in February
2011, Plaintiff's teacher rating wahanged from “unsatisfactorytd “no rating” and Plaintiff
released Defendant of “all claims or causes abattelated to her grieance. [91, at Ex. 60.]

Under the CBA, teachers are assigned to the RTP for ten school months unless they are
able to find a permanent job sooner. [91,xatH, App. H, 8 7(B).] RP teachers are provided
with paid excused absences to search fakvimtheir first 30 school days in the podd. § 5.
If a teacher is unable to find permanent employment during his or her ten-month RTP
assignment, the teacher is laid off, given an “honorable termination from service and the
opportunity to be placed as a Cadre substituite.’s 10.

Plaintiff received excuseabsences for January 10, 2011, through February 22, 2011 [80,
at Ex. S], and was unable to secure permasm@ployment during the ten-month period covering
her retroactive reinstatement to the RTRSeptember 2011 through June 2012. This inability

stems, in part, from the fact that Plaintifas injured in a car accident on February 1, 2011.
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After this accident, Plaintiff's physician wallnot release her to wo until after she had

surgery. [102, at Ex. GG.] On May 26, 2011, & was notified thashe would be honorably

terminated from the RTP effective June 24, 2011, authorized to work as a Cadre substitute.
4. Cadre Status: Washington and Brooks (September-November 2011)

Cadre substitutes are teachers who “mowenfrschool to school to cover temporary
vacancies on a daily basisFilar v. Bd. of Educ. of City of Chi526 F.3d 1054, 1057 (7th Cir.
2008). Under the CBA, “Cadre substitutes shaltboetinuously availabléo perform substitute
service” and “shall accept assignments in amy @very school.” [91, at Ex. 11, Art. 27-1.1.]

Plaintiff's first assignment as a Cadre ditbhge was to Washington, where she worked
for thirteen school days froifSeptember 6, 2011, to October 5, 201Rlaintiff testified in her
deposition that she relayed her reguto work in one classroom on the first floor to officials at
EOCO and Washington, but treecommodation was not provile Instead, she was provided
with a cart to transport her tdang materials between classroonBlaintiff taught at least one
math class, attended at lease math department meetingdawas observed teaching math by
Washington’s assistant principal. For part of her time at Washington, Plaintiff also performed
administrative functions.

During Plaintiff's assignmento Washington, Washington iRcipal Florence Gonzales
hired two math teachers. Both newly hiredtméeachers were assigned to more than one
classroom on two different floors. [102, at Ek, Attach. 1; 91, at Ex. 3, 45:5-14.] The parties
dispute whether Plaintiff wagold about the math positions prior to her assignment to
Washington. Ms. Gonzales temd that she was unaware thaaiRtiff was certified to teach

math and did not have Plaintiff's resume. Acdogdto Plaintiff, at éast one math teacher at
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Washington was assigned émly one classroom. In adidn, Washington had one tenured
teacher with a disability who wagsovided with a one-room accommaodation.

After Washington, Plaintiff's second assignmes a Cadre substitute was to Brooks,
where she worked for nine school daysottygh November 30, 2011. Plaintiff was initially
assigned to teach general education math. Shéateasassigned to teach antrainable mentally
handicapped setting in one classroom on the fioor. Because this room was carpeted,
however, Plaintiff was unable tomiinue working oubf this room.

Plaintiff did not report to worlas a Cadre substitute for tteenainder of the school year.
On July 9, 2012, Plaintiff filed a seconHarge of discrinmation with the EEOG. [21, at Ex. 2.]
On August 3, 2012, Plaintiff was told that Heéadre status would end on August 31 and she
would be placed in the day-to-day substifpbel as of September 3, 2012. [91, at Ex. 71.]

Il. Legal Standard

Summary judgment is proper ete “the movant shows thttere is no genuine dispute
as to any material fact and thewant is entitled to judgment asratter of law.” Fed. R. Civ. P.
56(a). To establish that a maa fact is undispuie, the movant “mustupport the assertion by
* * * cjting to particular parts of materialin the record, includg depositions, documents,
electronically stored informatn, affidavits or declarations, stipulations * * * admissions,
interrogatory answers, or other materials.”dFR. Civ. P. 56(c)(1). In determining whether
summary judgment is appropriate, the court shaoldstrue all facts and reasonable inferences
in the light most favorable tthe non-moving party. Seearter v. City of Milwaukee743 F.3d
540, 543 (7th Cir. 2014). Rule 56(a) “mandates ehtry of summary judgment, after adequate

time for discovery and upon motion, against anyypatto fails to make a showing sufficient to

2 The charge itself is stamped with a “received” drtAugust 6, 2012 [see 21, at Ex. 2], but both parties
treat the charge as if it was “filed” in July. [SE® at 26; 90, at 29.]
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establish the existence of an element essential to that party’s case, and on which that party would
bear the burden of proof at trial.Celotex Corp. v. Catrett477 U.S. 317, 322 (1986). Put
another way, the moving party may meet its burghepointing out to the cotithat “there is an
absence of evidence to suppibit nonmoving party’s caseld. at 325.

To avoid summary judgment, the opposing party then must go beyond the pleadings and
“set forth specific facts showing th#tiere is a genuine issue for trialAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986) (erhal quotation marks and citation omitted). For this
reason, the Seventh Circuit has called summadgment the “put up or shut up” moment in a
lawsuit—“when a party must show what evidencéas that would convince a trier of fact to
accept its version of events.” Sishnson v. Cambridge Indus., In825 F.3d 892, 901 (7th Cir.
2003) (citation omitted). The “merexistence of a scintilla aévidence in support of the
[nonmovant’s] position will be insufficient; there must be evidence on which the jury could
reasonably find for the [nonmovant]Anderson477 U.S. at 252.

lll.  Analysis

Plaintiff's First Amended Compiat asserts three claims under the ADA: (1) failure to
accommodate (Count 1); (2) disability discrimiia (Count I1); and (3yetaliation (Count IlI).
[21, at 9-13.] These three claims turn in vagydegrees on Defendantfailure to provide
Plaintiff with one classroom on the first floor afschool. Her complaint also asserts a fourth
claim for Intentional Infliction oEmotional Distress (“IlIED”)id. at 13—14], but shdeclines to
pursue that claim further [90, &tn.1]. Accordingly, the Cotigrants summary judgment for
Defendant on Count IV, Plaintiff's IIED claim.

“The ADA prohibits employers from takingdverse employment actions against their
employees because of a disabilityFleishman v. Cont’'| Cas. Co698 F.3d 598, 606 (7th Cir.

2012); see 42 U.S.C. § 12112(a). An employeg state a claim for discrimination under the
15



ADA by advancing either (1) a faife to accommodatieory—that is, the employer failed to
provide a reasonable accommodation for the employee’s disability—or (2) a “disparate
treatment” theory—that is, the emogkr treated the employee differenthecause ofher
disability. Sieberns v. Wal-Mart Stores, Ind.25 F.3d 1019, 1022 (7th Cir. 1997). Plaintiff
advances both theories inrf@ounts | and Il, respectively.

To establish a violation of the ADA, the empé®ymust prove “1) that she is disabled; 2)
that she is otherwise qualifiedd perform the essential functiomd the job with or without
reasonable accommodation; and 3) that the employer took an adverse job action against her
because of her disabilityr failed to make seasonable accommodationWinsley v. Cook Cnty.
563 F.3d 598, 603 (7th Cir. 2009) (citation ond}te “To survive a motion for summary
judgment, a plaintiff must present the court wetidence that, if beli@d by a trier of fact,
would establish all three elements of [her] clainddmes v. Hyatt Regency Chi07 F.3d 775,
782 (7th Cir. 2013). For purposes of summargygment here, Defendadbes not contest that
Plaintiff is disabled withinthe meaning of the ADA. [7%t 14 n.5.] “However, having a
disability does not end the inquiry.Curry v. City of Chi. 47 F. Supp. 3d 797, 803 (N.D. IIl.
2014). “No matter the type of glirimination alleged—either diapate treatment or failure to
provide a reasonable accommbtida—a plaintiff must estdish first that he was ‘@ualified
individual with a disability.” Sieberns125 F.3d at 1022 (emphasis adldelt is to this element
of Plaintiff’'s prima facie case that the Court turns first.

A. “Qualified Individual”

Under the ADA, a “qualified individual witta disability” is “an individual with a
disability who, with or withoureasonable accommodation, camfgen the essential functions

of the employment position that such individual holds or desires.U.82C. § 12111(8). The

16



employee must “pass a two-step test” to be a “qualified individual€iler v. Household Fin.
Corp, 101 F.3d 519, 524 (7th Cir. 1996jFirst, the individual mussatisfy ‘the prerequisites
for the position, such as possessing the @pmate educational background, employment
experience, skills, licensesic™ Id. (quoting 29 C.F.R. app. 8 1630.2(m)). “Second, the
individual must be able to ‘perform the esserftiakctions of the position e or desired, with or
without reasonable accommodationld. (quoting 29 C.F.R. app. £30.2(m)). Again, “the
burden of proof on the issue of capabilitynist on the employer but on the plaintiffMiller v.

lll. Dept. of Corrs.,107 F.3d 483, 484 (7th Cir. 1997).

The Seventh Circuit has “repeatedly heldttan employee who does not come to work
cannot perform the essentfahctions of his job.” Fogle v. Ispat Inland, Inc.32 F. App’x 155,
157-58 (7th Cir. 2002); accomyrne v. Avon Prods., Inc328 F.3d 379, 381 (7th Cir. 2003);
Amadio v. Ford Motor C.238 F.3d 919, 927-28 (7th Cir. 200d@vanovic v. In-Sink-Erator
Div. of Emerson Elec. Co201 F.3d 894, 899-900tfirCir. 2000);Waggoner v. Olin Corp169
F.3d 481, 483 (7th Cir. 1999) This regular attendance requirement applies equally to teachers.
SeeNowak v. St. Rita High Schi42 F.3d 999, 1003 (7th Cir. 199@jolding that “[a teacher]
who does not come to work cannot perfatime essential functions of his job™Preddie v.
Bartholomew Consol. Sch. Cor@99 F.3d 806, 814 (7th Cir. 2018)olding that Plaintiff's

“twenty-three absences prevented him from penfog the essential functions of his teaching

% Courts outside the Seventh Circuit follow a similar rule. ®eg, Brenneman v. MedCentral Health
Sys, 366 F.3d 412, 420 (6th Cir. 2004) (“the recdsdreplete with evidencef plaintiff's excessive
absenteeism, which rendered him unqualifie@pps v. City of Pine Lawr853 F.3d 588, 593 (8th Cir.
2003) (“Attendance at work is a necessary job functidn.employee who is unable to come to work on
a regular basis [is] unable to satisfy any of thections of the job in question, much less the essential
ones.” (citation and internal quotations omittedfigers v. Int'l Marine Terminals, Inc87 F.3d 755,
759 (5th Cir. 1996) (“Because [the plaintiff] could radtend work, he [was] not a ‘qualified individual
with a disability’ under the ADA.”);Carr v. Reno,23 F.3d 525, 530 (D.C. Cir. 1994) (holding that
“coming to work regularly” is an “essential functionTyndall v. Nat'l Educ. Center81 F.3d 209, 213
(4th Cir. 1994) (“An employee who cannot meet thieralance requirements of the job at issue cannot be
considered a ‘qualified’ individual protected by the ADA.").
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position,” and as a result, “he istr@ qualified individual”’); see alsdyndall 31 F.3d at 213
(holding that plaintiff's “fr&quent absences rendered her uaalbl function effectively as a
teacher” where she missed “almost forty dalg/ork during a seven-month period”).

Plaintiff does not dispute that her attendan@es an essential function of her job. The
guestion, therefore, is whetherestan show that she could penfothis essential function “as of
the time of the employment decisionNowak,142 F.3d at 1003. In otheords, Plaintiff must
present sufficient evidence that a reasongbig could find she was “willing and able to
demonstrate the[] skills [necessary to performjbb} by coming to work on a regular basis” at
the time she was rated “unsatisfactory’—therawvriggering her termination from Corliskl.

Plaintiff fails to do so. Plaintiff fell far short of the requirement that Corliss employees
“demonstrate 98% attendance and punctualit$g0, il 17.] For over two kool terms, Plaintiff
cycled through a pattern of exsstve absences and tardies,daléd by warningand discipline,
followed by further absences and tardies. Shealasnt or tardy 78 tinseher first year and 52
times her second year. Her poor attendaraie persisted in spite of her numerous
accommodations. “When an employee is unablgetrdorm the essential function of attending
his employment, fewif any, reasonable accommodations existmadiq 238 F.3d at 928
(holding that plaintiff's“23 medical leaves during his laktree years of employment” and the
fact that he was “disciplined several timecannection with his absenteeism” meant he “do[es]
not qualify for protection under the ADA")ovanovi¢ 201 F.3d at 899-90(Cholding that
plaintiffs 24 absences in 12 months disqueif him as a “qualified individual” under the
ADA). Given Plaintiff's longstanihg history of absences andrdaess, “there was literally
nothing in the record to suggdbktt the future would look differd from the past” and Plaintiff

would reliably attend work in the futur€Corder v. Lucent Technologidac., 162 F.3d 924, 928
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(7th Cir. 1998). In light of these facts, Plaintifft satisfied her burden of establishing that she is
a “qualified individual” under the ADA. Sde.E.O.C. v. Yellow Freight Sys., In253 F.3d 943,
950 (7th Cir. 2001) (“After reviewing the recb and considering [the employee’s] poor
attendance record, we are convinced that [thel@mee] was unable to, and failed to, satisfy his
burden of establishing that he igjaalified individual’ under the ADA.”).

Plaintiff argues that she is a “qualified individual” notwithstanding her attendance
problems because “it was Defendant’s failuracoommodate Plaintiff that was the cause of her
absences and tardiness” ancefBndant cannot now benefit frata illegal behavior” by arguing
that Plaintiff was “unable to go teork.” [90, at 23.] Thereare several problems with this
argument. First, “the ADA does not prote@uadividuals who fail to show up for workeyven when
their absences are a result of a disabilityFogle 32 F. App’x at 157-58 (emphasis added);
accordWaggoner 169 F.3d at 484 (“in most instancike ADA does not protect persons who
have erratic, unexplained absences, even when those absences are a result of a dis@hikty”).
rule applies even where an employee asseatshiér employer’s failure to accommodate led to
her attendance issues, awiRtiff does here. Seea.g, Key v. U.S. Steel Corp2014 WL
772607, at *7 (N.D. Ind. Feb. 25, 2014) (rejecting qti#fis argument that “Defendant’s refusal

to accommodate his temperature restrictions chbé® to have the [insulin] pump removed,

* The Seventh Circuit has “drawn a distincti between an employee’s disability and workplace
misconduct resulting from that disability,” holding tHaih employee’s disability will not preclude an
employer from imposing discipline, up to and including discharge, for the employee’s violation of a
workplace rule, even when there is a conmechetween the disability and the violatiorTate v. Ancell

551 F. App’x 877, 885 (7th Cir. 2014 atecites in part tdVaggonerwhich confirms that absenteeism

is encompassed withifiatéds use of the phrase “workplace misconductTate further distinguishes
Humphrey v. Mem’l Hosps. Ass’B839 F.3d 1128 (9th Cir. 2001), as an example of a circuit that has not
“drawn the same distinction that we have kmdw an employee’s disability and workplace misconduct
that results from the disability.” Tate 551 F. App’x at 885 Accordingly, Plaintiff's reliance on
Humphrey for the proposition that “where there is a link between absenteeism and the plaintiff's
disability, she was firetecausef her disability” is misplaced. [90, at 24-25.]
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which in turn made it impossible for him to manduge diabetes and led to the absences that the
Defendant used to terminate his employment”).

Second, Plaintiff's 31 absences and 47iemdrom the 2008-2009 school year predate
her first documented request for a one-room accommodation on October 8, 260fct,
Plaintiff conceded that “then@as no excuse for the tardinesg’her June 122009 disciplinary
hearing. [91, at Ex. 50.] “[Aplaintiff must normally request an accommodation before liability
under the ADA attaches,” and Plaintiff cannot ncdaim that Defendant'ailure to provide her
one classroom caused her absencé&s®ashe had even requesteddivanovi¢ 201 F.3d at 899.

Third, Plaintiff simply fails to present any evidence that Defendant’s refusal to provide
her reasonable accommodations was “the cause’rqgide attendance. [90, at 23.] In fact, the
undisputed evidence suggests the opposite. Plastdifs that instead of being transferred to the
CTT position in 2009, she “would have been satiSfie remain as a non-CTT teacher who was
“not in a one-room setting.” [90, at 9.] That,amfurse, was the same position she held when she
was absent 31 days and tardy 47esm Thus, Plaintiff failed tottend work regularly even when
provided with an accommodation that she admits would have “satisfied” her.

Focusing on her 18 absences and 34 taidiéise 2009-2010 school year, Plaintiff does

not identify any time prior to June 1, 2010—the date on wikdhcipal Spivey rated her

® Plaintiff testified that she first requested onasstoom in 2004 [90, at 5], but provides no evidence to
substantiate that assertion. Even if creditedr October 25, 2005 accommodation request for an
“inclusion” teaching position and her Septemt®r 2006 accommodation request to be assigned as a
CTT teacher indicate that she abandoned her one-requoest before reasserting it in October 2009.
Plaintiff also argues that she transferred to Gsrin 2008 “to be placed in a regular (or general)
education position,” and Principal Spivey “told heattlshe would teach from one room.” [91, T 12.]
Because Defendant disputes Plaintiff's characterizadiothis conversation, Plaintiff argues that this
presents an “issue of material fact.” [90, at 6 n.IMhk testimony that Plaintiff relies on to generate this
dispute does not help her. Specifically, when Riffidescribed the conversation where Principal Spivey
“promised [her] that [she] could teach math in ooenn,” Plaintiff testified that “When the question was
directed to Spivey, | said, well, how many rooms doemth teacher use here. He said, they teach in one
room. And | said, oh, okay. And | left it like that.” [91, at Ex. 1, 102:6-17.] Even in the light most
favorable to Plaintiff, this testimony not shothat she requested one classroom as an ADA
accommodation or that Principal Spivey “promised” it to her.
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“unsatisfactory”—where she connected herrattece problems with her lack of a one-room
accommodation specifically. At thigne, she attributed her absexs to her “medical condition”
and explained that “her attendance and punityuad[d] improved” only because Defendant had
provided her with accommodations “through the Amemgoaith Disabilities Act.” [80, at Ex. E,
Attachs. 6 & 7]; sed-ogle 32 F. App’x at 157-58Nowak 142 F.3d at 1003 (holding that a
teacher’'s self-serving claim that he was thgato return to his teaching position” was
“insufficient to raise a material issue of facttashis ability to come to work on a regular basis
prior to [his employer’s] decision to terminakeém”). Moreover, Plaintiff never requested
excused absences as an ADA accommodation. When she first requested excused absences for
these medical conditions in her May 3 FMuAquest [80, at Ex. K]Defendant promptly
grantedthat request. Plaintiff does nehgage with these facts ofptain how they show that it
was Defendant’s refusal to accommodate her that causeddrasuse@bsences.

The only evidence that links Plaintiffiequest for a one-room accommodation and her
attendance is her physician’s Jutig 2010 letter [80, at Ex. AAJvhich asserts that Plaintiff's
conditions were “exacerbat[ed]™* due to a lack of appropria accommodations at work as
recommended previously” and “[ijn order forlgintiff] to perform her job duties with a
substantial decrease in the numbédays absent and/or tardy|dtiff] needs to have a work
location in one classroom on the first floor.” This cursory letter does not state that the failure to
provide one classroom had be#re cause of Plaintiff past absences or substantiate this
assertion in any way. Insteadopfters only the vague, legalistic conclusion that Plaintiff had not
received “appropriate accommaigdas,” and speculates thatopiding one classroom would
“substantially decrease” Plaintifuture absences—implying that some number of absences

would continue even witthis accommodation. S&€eigel v. Target Store$22 F.3d 461, 468—
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69 (7th Cir. 1997) (affirming sumany judgment and concluding that physician’s statement that
“there was a good chance” plaintiff would be atdereturn to work following leave was “too
conclusory and uninformative” tsupport the conclusn that accommodatiowould have been
successful);Basden v. Profl Transp., Inc714 F.3d 1034, 1038 (7th Cir. 2013) (affirming
summary judgment because plé#iftd evidence that medicatiomproved her condition and she
hoped for “enough improvement” aftexalve to return tevork “regularly” was “insufficient to
support a factual finding that [the plaintiff] was abdecome to work regularly at the time of her
termination”). Even so, this letter is dated two weeks after Principal Spivey rated her
“unsatisfactory” and is not evidence that Rtdf was qualified “as of the time” she was
evaluated.Nowak,142 F.3d at 1003; see aldmadiq 238 F.3d at 928 (“The facts relevant to a
determination of whether a medical leave i®@sonable accommodation are the facts available
to the decision-maker at the time of the emgptent decision.”). Plaintiff has not created a
triable issue of fact as to whether sheaisqualified individual,”and summary judgment on
Counts | and Il is theffore appropriate.

B. Failure to Accommodate

Because Plaintiff fails to establish that sha gualified individual within the meaning of
the ADA, the Court need not address the meritisenffailure to accommodate claim. However,
even if Plaintiff could show that she was aalified individual, theCourt would still grant
summary judgment because Rtd#f has not shown that Defdant fell short of its ADA
obligations by failing to provide her witinfirst floor single classroom accommodation.

“[Aln employee begins the accommodation ‘process’ by informing his employer of his
disability.” James 707 F.3d at 783. “[T]he standard ruke that a plaintiff must normally

request an accommodation beforabllity under the ADA attaches.’"Jovanovi¢ 201 F.3d at
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899. “After an employee’s initial disclosuregtADA obligates the employer to engage with the
employee in an ‘interactive process’ totetenine the appropriate accommodation under the
circumstances.”E.E.O.C. v. Sears, Roebuck & C417 F.3d 789, 805 (7th Cir. 2005). “[T]he
failure to engage in the intertéave process required by the ADAnst an independent basis for
liability under the statute, andahfailure is actionable only if it prevents identification of an
appropriate accommodation for a qualified individuddsden714 F.3d at 1039.

“An employer is not obligated to provida employee the accommodation [s]he requests
or prefers, the employer need only provide some reasonable accommodafialabarba v.
Chi. Tribune Ca. 149 F.3d 690, 699 (7th Cir. 1998) &tibn and internal quotation marks
omitted). “[A]n employer is not required to ‘bump’ other employees to create a vacancy so as to
be able to reassign the disabled employdd.” “Nor is an employer obligated to create a ‘new’
position for the disabled empleg” or “promot[e] him or her to a higher level positiond. “It
is the employer’s prerogative toatse a reasonable accommodatioddy v. Intermet Wagner
Inc., 233 F.3d 1014, 1017 (7th Cir. 2000).

According to Plaintiff, “Defendant failed tangage in the interactiyerocess and failed to
reasonably accommodate Plaintiff providing her one classroom from which to teach so she
could continue to perform heolj duties.” [90, at 16.] Viewq the evidence in the light most
favorable to Plaintiff, a reasobl@ jury could not find that Defelant failed to “engage” with
Plaintiff regarding her accommodations. Thadigputed evidence is that Defendant provided
dozens of accommodations to Plaintiff, inchaglidictation software, special computers and
computer-related equipment, projectors, whiterd®afiling cabinets, a task chair, and air
purifiers in each classroom where she workddefendant provided Rintiff with access to

elevators as needed to enable Plaintiff to avoid using stairs. Defendant reimbursed her for a cart
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to move her teaching materials. Defendant graméedt days per month of FMLA leave. In late
2009, Defendant continued to discuss and provide accommodations to Plaintiff even without
some of the required paperwork. Defendant submitted requests to repair Plaintiff's
accommodation laptop when it malfunctioned in early 2010.

This is simply not a case where a defendahose to turn a blind eye and terminate” the
employee by disregarding her medical evaluati®msirling v. C & M Fine Pack, Inc739 F.3d
1055, 1061 (7th Cir. 2014), or claimed its duty to accommodate is “exhausted by one effort,”
Garcia-Ayala v. Lederle Parenteral$nc., 212 F.3d 638, 648 n.12 (1st Cir. 2000) (citation
omitted), or where an employee’s mental illnesstibuted to the breakdowof the interactive
processBultemeyer v. Fort Wayne Cmty. S&00 F.3d 1281, 1286 (7th Cir. 1996). Plaintiff's
acknowledgement that Defendant provided the “vast majority” of her accommodations shows
that a reasonable jury could not find thatféwlant “failed to * * * even engage in the
interactive process to find out what stheeded to work.”[90, at 17, 19]; seBeck v. Univ. of
Wisc. Bd. of Regent¥5 F.3d 1130, 1136 (7th Cir. 1996Jfifaning summary judgment where
university “took numerous steps to accommodatep]jeyee] based on information available to
it,” responded to employee’s requests, and didmydo “sweep the mblem under the rug”).

Plaintiffs arguments encowett equal difficulty when they focus on the events
surrounding Plaintiff's requests for omtassroom at Corliss. Toast, Plaintiff admits that she
“would have been satisfied” to work in a ¢rdar education math position” even though “it was
not a one-room setting.” [90, at 9.] If so, it is hard to see why Defendaihtiee to provide her
with a one-room setting violates the ADA. Sessisi v. Follett Higher Educ. Grp., Inc598 F.

App’x 437, 442 (7th Cir. 2015) (Defendant “canrim# liable for refusing to [accommodate

plaintifff because he failed to justify ¢haccommodation request with evidence of its
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necessity.”f. To the extent that Plaintiff argues inrliesponse that she “could have been given
the one room accommodation in her CTT positif@¥, at 20], she did nateny that under “the
CTT model, the spedi@ducation teachagoes to different classrooint teach students [80, |

7; 92, at 3] and is deemed to have admittedfdet L.R. 56.1(b)(3)(C). That is even how she
describes the CTT position Irer 56.1 statement. [See 91, { 9 (describing the CTT position and
explaining, “Plaintiff was required to teach ohfferent classrooms throughout the day”).]
Regardless, Plaintiff did not present evidena #he could have been accommodated as a one-
room CTT teacher at Corliss in the 2009-2010 sclyeal, and “the disabled employee retains
the burden of showing thain accommodation existed.Doner v. City of Rockford, I[l.77 F.
App’x 898, 901 (7th Cir. 2003).

Furthermore, “when an employer takes active, good-faith role in the interactive
process, it will not be liable ithe employee refuses to participate or withholds essential
information.” Sears 417 F.3d at 806. Here, Plaintiff requested a one room accommodation on
October 9, 2009, and Defendant responded the fallpway with a request that Plaintiff fill out
a health care providecertification form. [80, at Ex. . Plaintiff did not submit that
documentation or any physician note discussing her need for one classroom until June 15, 2010.
For example, her January 21, 2010 doctor'senasked that she bable to “vary her
seated/standing positions”—a reqti¢ghat does not suggest a néedvork from one classroom
only. [80, at Ex. W, Attach. 1.] The medicartification she submittedith her FMLA request
focused on her difficulty with “prolonged walkingftgig, or standing.” Itid not provide notice
that the physical demands of liag the distance between twalassrooms on the same floor

required further accommodations. Even thme 2010 doctor’'s note itself “lacked specific

® Plaintiff also argues that Defendant had notéetifzely” accommodated her disabilities in the past [90,
at 17-18], but she does not present any admissible evidence establishing that one classroom would have
been any more effective.
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details about what steps were necessary ésomably accommodate [Riaff's] disability”
beyond parroting Plaintiff's demd for a one-room accommodatioHoppe v. Lewis Uniy692
F.3d 833, 841 (7th Cir. 2012). Likewise, Plaintiftldiot show that she discussed her need for a
one room accommodation at any of her 2010 iphsary hearings. To the contrary, she
explained at those hearings that her accommaaathad caused her health to improve. [80, at
Ex. E, Attachs. 6 & 7.] “The undisputed evidenin the record shows that [Plaintiff] did not
provide the [Defendant] with the informatiah needed and requested and [Defendant] took
reasonable steps even without this infororatito accommodate [Plaintiff's] disability.
[Defendant] therefore is entitled jodgment as a matter of lawFoppe 692 F.3d. at 840.

Nor were Plaintiff's requests to teach frame room on the first floor at Washington and
Brooks as a Cadre substgutequired by the ADA. Sdglar, 526 F.3d at 1067-68. Under the
CBA, Cadre substitutes must Beontinuously available to p®rm substitute service” and
“accept all assignments in any and every schoothag became available. [91, at Ex. 11, Art.
27-1.1] InFilar, the Seventh Circuit affirmed summgudgment on a Cadrsubstitute’s ADA
claims where a teacher requested reassignmeatdjpecific subset of schools that would be
“accessible” to public transit. The Seventh Cirdeld that the teacher’s requests were “not
reasonable” because she was “in essence reaggeésetiopt out of the cadre-assignment system;
she only wanted ‘one place to work’ and notb® subjected to the far-reaching assignment
system applicable toadre substitutes.ld. at 1068. The same is troé Plaintiff, who declined
to “accept all assignments imyway” and instead required a specific accommodation in one
non-carpeted classroom on a sckofitst floor. As inFilar, Plaintiff was not“available’ as a
substitute in the event that she was assignedgohool that did not fiher request” and “falls

well short of the cadre substitutes’ obligation&d”
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Similarly, Plaintiff fails to show thathe one-classroom accommodation at Washington
and Brooks “is reasonable in the sense botbffatacious and of proportional to costsFilar,
526 F.3d at 1068 (citation and internal quotationgted). Plaintiff does not offer any evidence
to show that obligating Washington, Brooks, ny ather school to change the schedules for 140
students (or 28 students in the figlasses that Plaintiff taught pday) so that they could be
directed to her classroom for the limited duration that Plaintiff taught as a substitute at these
particular schools is eign feasible or sensible[102, at Ex. FF, { 7.]The CBA provides that
Cadre substitutes be “given the opportunit@apply to and be interviewed for vacant positions”
and affords school principals distion to select a member tthie cadre to ‘ifl an existing
vacancy.” Filar, 526 F.3d at 1068. Defendant could not “rega principal to take a particular
cadre substitute,” and lacked authority “to assigradre substitute” to a school with a first floor
one room math positionld. (holding that the “Board did ndiave the authority to assign a cadre
substitute to ‘one ptze to work™); see alsélerr v. City of Chi, 479 F. Supp. 2d 834, 842 (N.D.
lll. 2007) (“[T]he ADA does not require aaccommodation that would violate a Collective
Bargaining Agreement”). In shiprPlaintiff cannot show thgtroviding a single classroom on
the first floor for a Cadre substitute is a “reaable” accommodation orahDefendant’s failure
to provide this accommodation to heMdashington or Brooks violated the ADA.

Moreover, Plaintiff's claim tht the ADA required Defendant to hire her as a permanent
regular education math teacher at Washingtamavailing. “[A]Jn empbyer is not required to
promote an individual with a disability @& accommodation.” 29 C.F.R. Pt. 1630, App. 8

1630.2(0) (2016); see alddalabarbag 149 F.3d at 700. A full-time pih®n, with increased pay

" To the extent that Plaintiff brings her failute accommodate claim based on her placement in a
carpeted room at Brooks, she failed to present eg@lémat the principal at Brooks—a school where she
worked at as a substitute for nine days—even knesutaher need for this particular accommodation.
SeeJames 707 F.3d at 783.
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and benefits, would unquestionablywbaeen a promotion from cadstatus. In any event, both
newly hired math teachers were assigned todlassrooms on two floorsThus, hiring Plaintiff
for one of these jobs would not have fit the aoowdation that Plaintiff claims she “needed.”
[90, at 13.] Thus, Plaintiff has nestablished that Defendantsilfae to hire her at Washington
violated the ADA’s reasonable aammodation provisions either.

Because Plaintiff fails to sébrth specific facts showing a geine issue for trial on her
failure to accommodate claim, Defendan¢ditled to summaryudgment on Count I.

C. Disability Discrimination

As with Plaintiff's failure to accommodate claim, the Court would still grant summary
judgment on Plaintiff's disability discriminatioclaim (Count 1l) even if Plaintiff could prove
she was a “qualified indidual.” “To establish disability dcrimination, a plaatiff must prove
that (1) she is disabled withithe meaning of the ADA, (2) shis qualified to perform the
essential functions of the jokjther with or without a Bsonable accommodation, and (3) she
suffered from an adverse employmextion because of her disability.Hoppe 692 F.3d at
838-39. An adverse employment action is “a sigaift change in employent status, such as
hiring, firing, failing to promote, reassignmentithvsignificantly different responsibility, or a
decision causing a significant change in benefiteetis v. City of Chj.496 F.3d 645, 653 (7th
Cir. 2007). Under théicDonnell Douglas Corp. v. Greed11 U.S. 792 (1973) framework,
“[i]f an ADA plaintiff establishesa prima facie case, the burden &htb the employer to offer a
legitimate nondiscriminatory reaséor the employment decisionHoppe 692 F.3d. at 839. “If
the employer succeeds, then the burden revertsetpl#intiff to show that there is a genuine

dispute of material fact th#tte proffered reason for the emphognt action is pretextual.ld.
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In Ortiz v. Werner Enter. Inc—F.3d—, 2016 WL 4411434 (7th Cir. Aug. 19, 2016), the
Seventh Circuit eliminated the ifdct” versus “indirect” evidencdistinction from analysis of
employment discrimination claimsOrtiz ordered that courts are tetop separang ‘direct’
from ‘indirect’ evidence.” Id. at *5. Instead, “[e]vidence mubgt considered as a whole, rather
than asking whether any particular piece of enwk proves the case by itself—or whether just
the ‘direct’ evidence does sor the ‘indirect’ evidence.”ld. at *4. The “legal standard” that
courts must apply “is simply whether theidance would permit a reasonable factfinder to
conclude that the plaintiff's * * * proscribefhctor caused the discharge or other adverse
employment action.”ld. The “sole question” that must baswered is “[w]hether a reasonable
juror could conclude that [Plaifffi would have kept [her] job ifs]he [was not disabled], and
everything else had remained the samid."at *3.

As one court interpretin@rtiz in the ADA context explained,

McDonnell Dougladdentifies one pattern that the evidence might fit that would

enable a reasonable juror to find discrimination—namely,teenpaof evidence

showing that the plairffi belonged to a protectedlass, met her employer’'s

legitimate expectations, suffered adverse employmengtction, and was

similarly situated to other employeaso were not members of the protected

class who were treated better, providbdt the defendant fails to articulate a

reasonable alternative emplation or the plaintiff shows that the proffered

alternative explanation is a pretex But the pattern identified iMcDonnell

Douglasis just one way that the record evidence could enable a reasonable juror

to find discrimination. Adistrict court must not limit its analysis ddcDonnell

Douglasor treat some evidence as relevant to Mwonnell Douglasanalysis

but not to the broader qu&s whether “a reasonabladtfinder [could] conclude

that the plaintiff’'s race, Bhicity, sex, religion, or othigoroscribed factor caused

the discharge or otheraerse employment action.”

Knapp v. Evgeros, Inc2016 WL 4720026, at *6 (N.D. Ill. Sep®, 2016). Acordingly, the

Court will “see if the evidenceonsidered as a whqléits theMcDonnell Douglagpattern.” Id.

at *7. If it does not, “the court will step back and—agaomsidering the evidence as a whele
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determine whether a reasonaliéetfinder could conclude thdPlaintiff] was discriminated
against.” Id. If a reasonable factfia could not, then summary judgment is appropriate.

Plaintiff alleges that “Defendant intentidlyasubjected Plaintiff to adverse employment
actions, including but not limited to, effectivalyrminating Plaintiff's employment by failing to
allow her to teach from one room, as non-disakelegloyees were allow to do.” [21, 1 73.] In
Plaintiff's response to summajydgement, Plaintiff appears &ygue that the “adverse actions”
she suffered “because of her disability” were (a) disciplinary actions in the 2009-2010 school
year, (b) her assignment to the CTT position ovémber 2009, (c) her “unsatisfactory” rating
in 2010, (d) her termination from @iss, (e) her placement in tiRrP (rather than being rehired
at Corliss), (f) her failure to be hired ¥tashington to a full-time math position, and (g) her
removal from the Cadre. [90, at 23-28.]

Plaintiff fails to present sufficient evidenseich that a reasonable jury could conclude
that she suffered disability discrimination on Hasis of any of these taans, whether examined
individually or as a whole. Regarding her discipline for tahdance issues, the undisputed
evidence is that Plaintiff wasequired to achieve a 98 perceaxttendance rate at Corliss, but
“missed an inordinate amount of W® during the 2009-2010 school yeaBunn v. Khoury
Enterprises, InG.753 F.3d 676, 685 (7th Cir. 2014). “It seems self-evident that an employer is
acting with a ‘legitimatenondiscriminatory reason’ in terminating an employee who simply fails
to report to work and does noteaqliately explain his absenceRush v. McDonald’s Corp966
F.2d 1104, 1114-15 (7th Cir. 1992); accbiammel v. Eau Galle Cheese Factof@7 F.3d 852,
862 (7th Cir. 2005). Plaintiff d@enot identify any similarlysituated non-disabled employee
who missed a similar amount of work but was &datnore favorably, show that she was still

meeting Defendant’s legitimate expectations despite her absences, or present “a single shred of
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evidence suggesting that [Defendant’s] exgitions [for her discipline] are lies.Bunn 753
F.3d at 685. She thus fails to create a trisddae of fact regardingeke disciplinary actions.

The same is true with respect to her CTTgwsient. “In order foa plaintiff to file a
suit under the ADA, the plaintiffnust first file a charge witithe EEOC within 300 days from
when the alleged diseination occurred.” Jordan v. City of Chj.2016 WL 5171767, at *3
(N.D. lll. Sept. 21, 2016). Aa threshold matter, Plaintiff ooedes that she cannot bring ADA
claims that “encompass adverse actions” beflameuary 12, 2010, because she filed her first
EEOC charge of discrimination on November2810. [90, at 15]. Accordingly, there is no
dispute that a discriminatiasiaim based on her November 2009T assignment is time barred.
SeeStepney v. Naperville Sch. Dist. 2832 F.3d 236, 240 (7th CR004) (affirming summary
judgment despite allegations that discrimimatactions were a “coimtuing violation”).

Even so, Plaintiff fails to show that her CTT assignment constitutes disability
discrimination. According to Defendant, a nded a CTT teacher arose after the start of the
school year and Plaintiff was one of the few temshwith a special education certification that
was immediately available to fill & role. [80,  8.] Plaintiff di not deny that statement of fact
[92, at 4], and therefore admitted Bee L.R. 56.1(b)(3)(C). Shesalfails to offer any evidence
suggesting that Defendant’s decision to assigndarCTT position was pretextual or identify a
similarly situated non-disabled employee—sucla a®n-disabled Corliss teacher with a special
education certificate who couldVeserved as a CTT teacher-hawas treated more favorably
than her. Assuming Plaintiff could show thastbhange to her sche@ulobjectively” created a
hardship exposing her to an “unsafe, unhealthfudtk environment sufficient to constitute an
“adverse action,” Plaintiff offer;o evidence that she was transferred to the CTT position in

2009 because of her disabilitfCavanaugh v. Oshkosh Corfg87 F. Supp. 2d 860, 865 (E.D.
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Wis. 2011) (describing the “classic” case of objezthardship as cold or heat, extended hours,
or humiliation, such as when an employee’s desk is moved in a closet).

To the extent that Plaintiff argues morevduly that her failure to receive a one-room
accommodation at Corliss, Washington, and Brooks issdf, disability discrimination separate
and apart from her failure te@mmodate claim [90, at 25-28], Pi@lf neither offers evidence
that discriminatory animus motivated the deroélthis specific accommodation nor explains
how Defendant’s reasons for denying her a one-room accommodatiosu(sedll.B) were
pretextual—especially in light of her acknedgement that Defendant provided the “vast
majority” of her other requested accommodati¢®®, at 17]. AlthoughPlaintiff purports to
identify other non-disabled employees who were permitted to teach from one classroom, she
does not present evidence as to how thesmil&sly situated” employees were “directly
comparable in all material aspects, udthg performance, qualifications, and conduddlnn
753 F.3d at 685. For example, Plaintiff identifiesr general education math teachers at Corliss
who taught from one classroom in the 2009-201sktyear, but fails to elaborate on how she
was similarly situated to those teachers whem strved as a CTT special education teacher.
[90, at 8.] The same is true for her time atsWWagton, where Plaintiff identifies a math teacher
and another teacher with a disability, both obwhtaught from one classroom. Putting aside the
fact that Washington’s provision of one classmoto another teacher with a disability cuts
againstan inference that Plaintifffas denied the same accommantatoecause of her disability,
Plaintiff fails to explain how a Cadre substitwtbose presence at the school was only short term
is similarly situated to full-time teachers at Wiagfton. “This inquiry is too fact-intensive for us
to rely on conjecture alone,” ailaintiff cannot create a questiof fact by completely failing

to explain how these individuals were “satisfactory comparator@ifin 753 F.3d at 685.
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Nor are the events surrounding Plaintiff's “atisfactory” rating esdence of disability
discrimination® Plaintiff either admits or is deemed to have admitted the facts surrounding
Principal Spivey’s May 13, 2010 observations h@r classroom performance, including her
failure to engage in instruction, apply contengsgrprinciples of teaching, or support students in
the classroom; her lack of askon plan; and her confrontationthvanother teacher. [92, at 9—
10]; Malec 191 F.R.D. at 584. Plaintiff was ewuated “unsatisfactygi based on seven
“weaknesses,” six of which were teaching defncies and one of which related to her
attendance issues. [80, at Ex. E, Attach. 13.]

Plaintiff fails refute any of the bases forrlfansatisfactory” evaluation. While Plaintiff
argues that Principal Spivey evaluated her agongrtb an incorrect standard [92, at 9-12], she
never explains how exactly she believes these standards diffeneld even if they differed, that
is irrelevant. “This Court’s concern is not thesdom or fairness of the rating, but whether it
was [Defendant’s] honest appraisélplaintiff's performance, ratlr than a product of or screen
for discriminatory animus."Owens 2016 WL 4611387, at *6; accoftbleman v. Donahq&67
F.3d 835, 852 (7th Cir. 2012) (“Is not the court’'s concerndhan employer may be wrong
about its employees performance, or may be too hard on its employsél™y, Lante Corp.,
119 F.3d 1266, 1273 (7th Cir.1997) (“[T]he questionas whether the employer’s performance
ratings wereright but whether the employer’s stiption of its reasons iBonest. (internal
guotations and punctuation omitted)). The @sufonly question is whether the employer’s

proffered reason was pretextualeaning that it was a lie.Coleman 667 F.3d at 852. Plaintiff

8 “A negative performance review is generally notatverse action by itself * * * even if having a
negative performance review on one’s recordesaa future adverse action more likel\Owens v. Bd.

of Educ. of the City of Chi2016 WL 4611387, at *5 (N.D. Ill. $& 6, 2016). If Plaintiff had presented
evidence that Principal Spivey “gave plaintiff the unsatisfactory rating with discriminatory animus and
with the intentto cause [her] terminatiothen—since [his] review, combad with the layoff, actually
resulted in plaintiff's layoff—this might be a case which the Board could be liable for laying off
plaintiff based on [Principal Spivey’s] actionsd. at *6. Plaintiff fails to present such evidence.
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must “identify such weaknesses, implausibiliti@s¢onsistencies, ocontradictions” in the
evaluation such “that a reasonable persoulct find [it] unworthy of credence.”ld. Again,
Plaintiff fails to do this. There is no evidencattthe bases for Plaiffts evaluation were untrue
or motivated by discriminatory animus, especiabnsidering that fouother teachers who had
not requested ADA accommodations receiugtsatisfactory” réings that year.

Because Plaintiff cannot show that her “atnsfactory” rating wa discriminatory, her
arguments that her termination from Corlisg, placement in the RTP, and her removal from the
Cadre were discriminatory fail as well. Adf these actions were triggered by the “purely
mechanical” terms of Plaintiffs CBA and thetyecwide resolution regarding teacher layoffs.
Owens 2016 WL 4611387, at *6; [80, at Ex. O, Attach91, at Ex. 11]. Following the terms of
a collective bargaining agreement is “a legéte non-discriminatory reason for laying off
plaintiff,” assigning her to the RTP and as a Cadre substitute, and removing her from the RTP
and Cadre substitute status after skeved ten months in each positioQwens 2016 WL
4611387, at *6. In fact, Plaintiff concedes that &lvas chosen for layoff because she was in a
position that lost population and Dr. Spivey haekgi her an ‘unsatisfactory’ rating for the 2009-
10 school year'—reasons that a@n-discriminatory. [91, T 31.]

Plaintiff argues that “Defendd did not follow its procedas in taking those actions,”
pointing to the fact that she waeassigned to the RTP after $ied a grievance and secured a
rating change in her 2011 settlement with Defenda[90, at 27.] Asuming Plaintiff could
overcome the fact that she released Defendanrtafbclaims ... in connection with any of the
allegations contained in the Grance” as part of her settlemgstl, at Ex. 60], a settlement
agreement is not admissible as evidence of lighsite Fed. R. Evid. 408. Regardless, Plaintiff

was restored to the RTP for reasons having nothing to do with her disability. Her restoration
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related solely to the underlying reason that Corliss laid off two special education teachers in
2010: a reduced student population versus ecanoeasons. [101, &-4.] In any event,
“potentially inaccurate evaluatis [do not] necessarily denowisability discrimination,”
evidenced by the fact that, as far as the CourtedrPlaintiff's originalgrievance did not raise
disability discrimination allegations at dlIDickerson v. Bd. of Trustees of Cmty. Coll. Dist. No.
522 657 F.3d 595, 603 (7th Cir. 2011); [102, at Ex. OO]. Because Plaintiff offers no evidence
that her disability had anything to do with fBedant’s straightforwardpplication of the CBA,
she has not created a genuine dlispf material fact sufficig¢rio defeat summary judgment.
Plaintiff runs into a differet challenge when it comes to her claim that she suffered
disability discrimination by not being hired farfull-time math position at Washington. [90, at
27.] “A plaintiff is barred from raising a claim the district court that fthnot been raised in his
or her EEOC charge unless the claim is reasgnathted to one of the EEOC charges and can
be expected to develop from an investign into the charges actually raised3reen v. Nat'l
Steel Corp., Midwest Diyv197 F.3d 894, 898 (7th Cit999). “[P]laintiff reed not allege in an
EEOC charge each and every fact that combiteesorm the basis of each claim in her
complaint” as long as the “charge and ttemplaint * * *, at minimum, describe thgame
conductand implicate theame individual$. Cheek v. W. & S. Life Ins. C&1 F.3d 497, 500—
01 (7th Cir. 1994). “When an employer both disckargn employee and thtails to rehire that
employee for another position, the employee swdfered two separate and independent adverse
employment actions."Mallett v. Bd. of Educ., City of Chi2005 WL 1563227, at *5 (N.D. lll.
July 5, 2005). “Because these two employmeatisions are wholly independent, they cannot

be reasonably related to one anothe8duzek v. Exxon Coal USA, In202 F.3d 913, 920 (7th

® The parties do not appear to have included theamiee itself as part of the summary judgment record,
but included a letter describing the violations alleged in the grievance. [102, at Ex. OO.]
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Cir. 2000). “Thus, to properly maintain both a teration claim and a failure to rehire claim,
plaintiffs must include both allegans in charges with the EEOCIY.

After examining Plaintiff's 2012 EEOC chargéhe Court concludes that Plaintiff's
failure-to-rehire claims involvingVashington are barred. Plaifis charge includes allegations
that she was denied appropriaiecommodations at Cass [21, at EX. 2, ad], inappropriately
terminated from Corliss by being placed in the RT® pat 4-5], and denied appropriate
accommodations as a Cadre substitude §t 3, 5-7]. An allegedailure to accommodate
Plaintiff while she was a Cadre substitute is neg%onably related” to aifare-to-rehire claim.
Green 197 F.3d at 898 (7th Cir. 1999) (holding thatfailure to accommodate claim is separate
and distinct from a claim of discriminatotyeatment under the ADA” and “they are not like or
reasonably related to one anothe®xman v. WLS-T\,2 F.3d 652, 660-61 (7th Cir.1993)
(same);Aberman v. Bd. of Educ. of City of G014 WL 4912139, at *4 (N.D. Ill. Sept. 30,
2014) (same). Similarly, a claim th@brliss improperly terminated Rintiff is not “reasonably
related” to a claim thaiVashingtonfailed to rehire her. Se€heek 31 F.3d at 501. “Because
[she] failed to bring that chardeefore the EEOC, the court is barred from hearing” her failure-
to-rehire at Washington claims as a viable theory of disability discriminat®alvato v. Ill.
Dep’t of Human Rights1997 WL 12793, at *3 (N.D. lIl. Jan. 10, 1997).

Finally, taking a step backand viewing the evidence and Plaintiff's disability

discrimination allegations as a whole outside MeDonnell Douglasframework does not

10 Even if this allegation had been properly includeélaintiff's EEOC charge, it still would not survive
summary judgment. There is not sufficient evitkeio show that Washington’s principal—who has a
disability [102, at Ex. FF, 7 5]—refused to hire Pldfritecause of her disability, rather than the fact that
she was simply unaware that Pl#inwas even a candidate for this position. [80, { 36.] Plaintiff's
reliance on her own testimony that thssistantprincipal observed her teach math and the principal
attended some math department meetings—whetbkee thvents were before or after the math positions
were already filled, Plaintiff does not say—fails doeate a genuine dispute of material fact on this
allegation. [92, at 19-20.]
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change the result. Plaintiéf’'only facts to avoid summarydgment are that she had several
disabilities, did not receive a one-room accomniodadespite receiving the “vast majority” of
her other requested accommodatjaansd was disciplined, terminated, and not rehired to a full-
time teaching position. The undisputed evidence amply supports legitimate, non-discriminatory
explanations for all of these actions: Plaintiff regularly missed or was late to work, was rated
unsatisfactorily based in substantial part poor classroom performance unrelated to any
attendance issues, and was terminated pursuanmngutral city-wide policy regarding teacher
lay-offs. She was reinstatedtttee RTP and served as a Caséstitute according to the terms
of the governing CBA—including with respect tbe duration of those assignments. No
reasonable juror could conclude that Defendated Plaintiff “unsatisfactory”—triggering her
eventual termination—because she was disabltier than because she failed to meet the
legitimate requirements of her job. Defendantherefore entitled tsummary judgment on
Plaintiff's disability diseimination claim, Count II.

D. Retaliation

Although the Court grants summary judgmentRbaintiff’'s discrimination and failure to
accommodate claims, the viability of Plaintiff's retaliation claim does not turn on the viability of
these underlying ADA claims. Sdearner v. The Saloon, Ltdb95 F.3d 679, 690 (7th Cir. 2010)
(“The fact that Turner is not stabled under the ADA is not fatal liis retaliation claim.”). “The
[ADA] prohibits an employer from retaliatinggainst an employee who has raised an ADA
claim, whether or not that employee ultimgteucceeds on the merits of that clainSquibb v.
Mem’l Med. Ctr, 497 F.3d 775, 786 (7th Cir. 2007). Tmpe her retaliation claim, Plaintiff
must present evidence of “(1) a statutorily podéd activity; (2) an adverse action; and (3) a

causal connection between the twadd. Plaintiff argues that the statutorily protected activities
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at issue here are her charges of discritonafiled with the EEOCon November 8, 2010 and
July 9, 2012 [90, at 28.] The issue is whethemibliff can satisfy th second and third
elements of her prima facie case.

Plaintiff argues that the “adverse actionsfie experienced are the (1) “failure to
accommodate her disabilities,” (2) “her unsatisfactating,” (3) “her layoff,” (4) “the failure to
reinstate her to a new position,” ang (Ger removal from Cadre status.Id. Each of these
candidates presents differetistacles for Plaintiff.

Plaintiff's first proposed adverse action is vaging as a matter of law. A “failure to
accommodate” cannot serve as an adverse dotican ADA retaliation @dim because it merely
restates an underlying failure to accommodate claim. eésggAvet v. Darf 2016 WL 757961,
at *6 (N.D. Ill. Feb. 26, 2016) (grantingummary judgment because non-accommodation
“cannot do ‘double duty’ as evidence ai adverse employment actionPack v. Ill. Dep’t of
Healthcare & Family Servs2014 WL 3704917, at *4 (N.DIlI July 25, 2014) (dismissing
plaintiff's ADA retaliation claim based on dials of accommodations as “duplicativeltnbody
v. C & R Plating Corp 2009 WL 196251, at *4 (N.D. Indlan. 23, 2009) (dismissing ADA
retaliation claim because “the mere denudl the accommodation claimed to violate the
substantive anti-discrimination provisions tife ADA simply cannot support a retaliation
claim”). As other courts have explained, satlegations are “ccular” because “the denial of
such requests can hardly be considered unlavéfalliation for the act of requesting them.”
Sheahan v. Dart2015 WL 1915246, at *6 (N.D. Ill. Ap23, 2015). Otherwise, “almost every

failure to accommodate claim would be simul@ungy a retaliation claim” and “it was unlikely

1 Plaintiff's original 2010 EEOC charge [91, at Ex] @3serts that she was retaliated against for “having
previously filed a charge of discrimination withe EEOC,” referring to the EEOC charge against
Defendant that she settled in 2004 [102, at Ex. HHintiff did not plead that allegation in her First
Amended Complaint [21, 11 79-87] or pursue iresponse to Defendant’s summary judgment motion
[90, at 28-30].
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Congress’ intent to provide pidiffs redundant relief for the sg conduct when it established
the anti-retaliation progions of the ADA.” Pagliaroni v. Daimler Chrysler Corp2006 WL
2668157, at *9 (E.D. Wis. Sept. 15, 20@g)anting summary judgment).

Plaintiff’'s second and thirdandidates—her “unsatisfacytrrating and layoff—predate
the filing of her November 2010 EEOC charge. mi#iwas rated “unsatfactory” on June 1.

[80, at Ex. E, Attach. 13]. ®hwas notified on July 20 that she would be honorably dismissed
effective August 3. [91, at Ex. 53.] Plaintiff dorot explain how thesgctions were retaliation

for her subsequent EEOC charge, and thus casatfy the third element of her prima facie
case for these adverse actions.

That leaves Plaintiff's fourtland five candidates: “the farle to reinstate her to a new
position” and “her removal from Cadre status.” Plaintiff's argument that she was not
“reinstate[d]” to a “new” positin can be interpreted broadly tefer to the fact that she was
placed in the RTP in 2010 instead of beregstatedas a full-time teacher at Corliss, and that
she was not hired to fill either of tmewmath positions at Washington in 2011. According to
Plaintiff, the failures to rehirber at Corliss in 2010 and hirerret Washington in 2011 were in
retaliation for the November 2010 chargeLikewise, she argues that her removal from Cadre
status in August 2012 was in rigigion for her July 2012 charge.

“[T]o establish a causal connection for a gladf retaliation,” terporal proximity alone

is insufficient. SedéVlobley v. Allstate Ins. Co531 F.3d 539, 549 (7th Cir. 2008). A plaintiff

12 Defendant argues that Plaintiff's “failure to hinstaliation claim is barred because it is beyond the
scope of her 2012 EEOC charge [79, at 20-21], a]h“allegation of retaliation arising from an EEOC
charge"—here, the 2010 EEOC charge—"will always §atise ‘like or reasonably related test’ where
the retaliation allegedly arises from the complained of actidterquin v. Gen. Fire Extinguisher Corp.
1995 WL 493446, at *5 (N.D. Ill. Aug. 15, 1995). PRIitdf was not required to “file a separate EEOC
charge alleging retaliation from the first charge idesrto preserve her ability to bring the retaliation
claim” and Defendant does not cite any case lawlihglthat Plaintiff's decision to file her 2012 EEOC
charge, which omits this information, precludesfnem pursuing relief for anduct that would otherwise
satisfy the “reasonably related” tesdl.
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must go beyond “[s]peculation based on suspictousg”’ and “produce facts which somehow
tie the adverse decision to th®aintiffs’ protected actions.” Sauzek 202 F.3d at 918;
Tomanovich v. City of Indianapoli$}57 F.3d 656, 665 (7th Cir. 2006). Some “other
circumstances must also be present which reddgrsuggest that the two events are somehow
related to one another3auzek202 F.3d at 918.

Plaintiff does not move beyond speculatioere. Plaintiffs November 2010 EEOC
charge was followed by Defendant’s December 2@&dsibn to reinstate her (with back pay and
benefits) to the RTP. Plaintiff offers no evidenthat Defendant did not return her to Corliss
because of her EEOC filing or that it was even bsg0 return her to Corliss. Rather, the only
record evidence indicates that Defendant pld&aatiff back in the RTP because the governing
collective bargaining agreement afforded her thesefit once it was determined that Corliss’
2010-2011 special education teacher budget wdscesl because of meduction in student
population. In 2010, Plaintiff still had an unstdory rating. Her ratig was changed to “no
rating” only when she settled her August 2010 grievance against Defendant in February 2011, at
which point she agreed to reledll claims and causes of actioafjainst Defendant related to
her grievance. [91, at Ex. 60.Plaintiff's reinstatement to Cliss was not aerm of this
settlement agreement and, thtie failure to go above artyond what was required under the
settlement agreement and reinstate her to a full-time position at Corliss is neither suspicious nor
evidence of a causal connectiofffisient to prove retaliation.

Similarly, Plaintiff fails to offer any factshowing that Defendant’s failure to hire
Plaintiff for a math positionat Washington in September 20%das in retaliation for her
November 2010 EEOC charge. Courts have regulalg that time gaps of this duration are

insufficient by themselves tdvew a causal connection. Segg, Yellow Freight Sys253 F.3d
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at 952-53 (affirming summary judgment in part beeaa six-week gap between filing of EEOC
charge and termination was insufficient to establish retaliatitegmantas v. Subaru—Isuzu
Auto., Inc.,139 F.3d 1155, 1158 (7th Cir. 1998) (affimgpisummary judgment because a three-
month gap between the filing thie EEOC charge and employee’s discharge was insufficient);
Everroad v. Scott Truck Sys., In€04 F.3d 471, 481 (7th Cir. 2010) (affirming summary
judgment because “a year is too long in theealge of any other evidence tying the protected
activity to the adverse action'y.

More problematic for Plaintiff, however, ithe fact that she does not present any
evidence that Principal Gonesl was aware of her November 2010 EEOC charge when Plaintiff
was not hired for permanent positions at Wlagton. An employer “must have had actual
knowledge of the complaints for [jtelecisions to be retaliatory.’Luckie v. Ameritech Corp.,
389 F.3d 708, 715 (7th Cir. 2004); accdidgle v. Vill. of Calumet Parls54 F.3d 1106, 1122
(7th Cir. 2009). “[I]f an employer did not know the plaintiff maaley complaints, it cannot be
trying to penalize [her] for making them.Tomanovich457 F.3d at 669.The record does not
identify anyone other than Principal Gonzaiegolved in recommendq teachers for hire at
Washington in 2011. [102, at Ex. FF, § 2.]ithMgut evidence that Principal Gonzales knew
about Plaintiff's November 2010 E¥C charge, there is no evidenfrom which a rational trier
of fact could find that Defendan¢taliated against Plaintiff for this statutorily protected activity
by failing to hireher at WashingtonSee,e.g, Ferguson v. City of Chi2015 WL 5996332, at
*14 (N.D. Ill. Oct. 13, 2015)granting summary judgment)ove v. Cmty. Nutrition Network

2010 WL 5185089, at *5 (N.D. IIl. Dec. 16, 2010) (same).

13 plaintiff does not avoid the obligation to presantual evidence at the summgudgment stage by

relying on cases discussing the requirements for pleadatgim of “ongoing” retaliation at the motion to
dismiss stage. [See 90, at 28-29 (discus€iagson v. CSX Transp., Inc758 F.3d 819 (7th Cir.

2014)).]
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Plaintiff's claim of retaliatbn for being removed from Cagrstatus fares no better.
Defendant sent Plaintiff a letter on Augus8;12—a month after her second EEOC charge was
filed—stating “your assignment to the Cadres lexceeded the number of months for which you
are eligible under the Chicago Teacs Union collective bargainiragreement.” [91, at Ex. 71.]
Defendant submitted a declaration from Piper Haywood, an Employment Specialist in
Defendant’'s Talent Departmergtating that the collective baming agreement “provided a
cadre substitute would remain in the cadre poollfbschool months and that the end of that
time period, had she not found employment, she evbel honorably terminated form her cadre
status and enrolled in the Board’'s day-to-dassitute pool.” [80, at Ex. Q, 1 4.] Plaintiff
received at least that much time in the Caabvel: she entered the @@ pool as of June 24,
2011, and was terminated from the Cadre effective August 31, 2012.

Plaintiff offers no reason to believe—lelone evidence establishing—that she was
entitled to more time in the Cadre pool tHaefendant provided under the CBA or otherwlse.
SeeManning v. Chevron Chem. Co., LLB32 F.3d 874, 884 (5th Cir. 2003) (holding that
application of a “general fioy” was not retaliation)Shaner v. Synthe204 F.3d 494, 507 (3d
Cir. 2000) (holding that applicatiarf a “neutral policy” was not taliation). Nor does she offer
“evidence that the [agreement] was applied instestly or that others were treated more
favorably than [s]he was.Silk v. City of Chj.194 F.3d 788, 800 (7th Cit999). Thus, Plaintiff

fails to present any evidence by which a reaslenplyy could find that Defendant retaliated

14 Section D of Appendix H for the CBA that becamieetive July 1, 2012 states that “tenured teachers *

* * shall be assigned to the Cadre for ten school maht See Agreement Between the Bd. of Educ. of
the City of Chi. and Chi. Teachers Union LocalAm. Fed'n of Teachers, AFL-CIO (effective July 1,
2012), http:/mwww.ctunet.com/for-members/text/CTWwn@act As_Printed 2012 28.pdf (last visited

Sept. 29, 2016). Although clearer than the prior version of the CBA [see 91, at Ex. 11], Plaintiff offers no
reason to believe that the policies applicableCtmre substitutes differed under either version of the
agreement or that interpretation of this agreenpmetents a disputed question of material fact for
resolution by a jury.

42



against her by removing her from tladre pursuant to the CBA. SRatliff v. City of Chi.
2002 WL 2022188, at *11 (N.D. Ill. Aug. 29, 200®granting summary judgment on ADA
retaliation claims where plaintiff was terminaj@arsuant to provisions @f collective bargaining
agreement even though the termination catheee days after plaintiff requested an
accommodation under the ADA).

Accordingly, summary judgment on CouHtfor Retaliation is also proper.
IV.  Conclusion

For the foregoing reasons, Defendant’'s motion for summary judgment [99] is granted.

Judgment will be entered in favor of Defendant agdinst Plaintiff, and the case will be closed.

Dated: SeptembeR9,2016 E ;/

Robert. Dow, Jr. &
UnitedState<District Judge
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