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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMRRICA ex rel. )
DAVID HIGGINS, )
)
Petitioner, )
) No. 13€v-00238

v. )

) Judge Andre®&. Wood
MICHAEL ATCHISON, Warden, )
Menard Correctional Center, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

PetitionerDavid Higgins,a state prisoner serving a term of life imprisonmenefght
counts of predatory criminal sexual assault, seeks a writ of habeas poguant to 28 U.S.C.
§ 2254(the “Petition”) (Dkt. No. 1.) RespondeRick Harrington Warden ofthe Menard
Correctional Centef*Menard”),! has moved to dismiss the Petition as untimely under 28 U.S.C.
§ 2244(d)(1). (Dkt. No. 14 For the reasons set forth belowe Court finds that Higgins
§ 2254petitionwastimely andtherefore denieBlarringtoris Motion to Dismiss

BACKGROUND

Higgins’s conviction stems from his repeated sexual abuse of his stepdaughteimigegi
when she was six or seven years old. (Dkt. NoEX5A at1-2.) After three or four years of
abuse, the then tgrearold victim finally revealedt to her fifth-grade teacheand Higginsvas
arrested(ld. at 2) At trial, the State presented testimdrgm thevictim, as well as

incriminating DNA evidence collected frorermen on the victim’s underweard() Higgins did

! Because Rick Harrington has replaced Michael Atchison asi&iat Menard, Harrington
automatically replaces Atchison as teepondenin this caseSee Fed. R. Civ. P. 25(d); Rule 2(a) of the
Rules Governing Section 2254 Cadeansfeld v. Padilla, 542 U.S. 426, 436 (2004).
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not testify at trial and presented no witnesses in his case in @¢digA jury convicted Higgins
on eight counts of predatory criminal sexual assault, and the court sentenced emt oflife
imprisonmenbased on his criminal historytd()

On gpeal, Higgins argued that his conviction should be reversed bebausal court
erred in delaying a ruling on his motiomlimine to bar use of his prior criminakxualassault
conviction for impeachmentld. at1-2.) The appellate court affirmddiggins’s conviction,
holding that Higginss failure to testifyrendered any potential harm frahre trial courts delay
wholly speculative.Ifl. at 24.) The lllinois Supreme Court denied Higgins’s ensuing petition for
leave to appeal PLA”) on March 25, 2009. (Dkt. No. 1&x. B.) The United States Supreme
Court subsequently denied Higgiagetition for a writ otertiorari on January 11, 2010. (Dkt.
No. 15,Ex. E at 2-3;Higginsv. lllinois, 558 U.S. 1120 (2010) (Mem.).)

On June 8, 2010, Higgimsailed thestatecircuit court apro se petition for relief under
lllinois’s PostConviction Hearig Act, 725 ILCS 5/122-Ft seq., raising various claimgDkt.

No. 15,Ex. | at 30) Thecircuit court held thathe majority of these claims had bderfeited
under lllinois law,asthey could have been raised on direct appeal but were not. (Dkt. No. 15,
Ex. E at 4.)Thecircuit courtfurtherruled that one of Higgins’claims—thatHiggins’s appellate
counsel was ineffective for failing to raise various claimslwect appeat-had not been
forfeited, as it could not have been raised on direct appeal. Beit¢hé court found Higgins
arguments regarding this claim to be meritlé¢lshk at 12-13.)

Onpost-conviction appeal, the Office of tBeateAppellate Defender moved for leave to
withdraw as appointed counsel pursuaréonsylvania v. Finley, 481 U.S. 551 (1987),

concluding that “an appeal in this consolidated cause would be without arguable m&tit.” (D



No. 15,Ex. G 1 5.)On January 18, 2012, the appellate court granted the motion to withdraw and
affirmed the circuit cours dismissabf the post-conviction petition. (Dkt. No. 16x. C{{ 56.)

Under lllinoisstate lawHiggins had 35 dayafter the appellate coustdeterminationq
until February 22, 20)2o file a timely postconviction PLA wth the lllinois Supreme Court.
Seelll. Sup. Ct. R. 315(b)However,Higginsfiled a motion with the lllinois Supreme Court
requestingan extension of time to file his PLA, which was granted on February 23,J0K2.
No. 18, Ex. A.)The extension gavdiggins until March 28, 20126 file a timely[PLA] .. . to
this Court.” (d.) Higgins mailed his ensuing PLA from Menard on March 28, 2012. (Dkt. No.
15,Ex. H.) The lllinois Supreme Court acknowledgéxireceipt oHiggins’s PLA in a letter
describing his petition dgimely filed as of March 28, 2012.” (Dkt. No. 18, Ex. Bhd lllinois
Supreme Court denied review on May 30, 2012. (Dkt. NoE£5D.) According tothe
certificate of servicetligginsplaced thePetitionin the Menard postal system on December 7,
2012. Dkt. No. 1 at 57.)

DISCUSSION

Harringtonargues that becausiggins’s Retition was filed more thanneyear after the
conclusion of directeview of his convictionthe Petition is timebarred under § 2244(d)(1)(A).
Section2244(d)(1) of the Antiterrorism and Effective Death Penalty Act of 198EDPA")
provides that a “Mear period of limitation shall apply to an application for a wrihalbeas
corpus by a person in custody pursuant to the judgment of a State court.” 28 U.S.C. § 2244(d)(2).
This limitatiors period runs from the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiratioof the time for seeking such review;

% The record does not indicate wheigginsfiled his motion foran extension of time, bidgically it had
to have occurredometimeprior to February 23.



(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such Stater;

(C) the date on which the constitutional right asserted was initially recognized b
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(D) the date onvhich the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

§ 2244(d)(1)(A)¢D). Higgins does not allege a Stateeated impediment to filing, a newly
recognized constitutional right, or a factual predicate for his claimsdb#t not have been
discovered earlier through the exercise of due diligeiceordingly, only § 2244(d)(1)(As
relevant to the current motion.

For purposes of 8244(d)(1)(A), if a prisoner seeks a writ of certiofesm the United
States Supreme Coujidgment becomes final whéme United StateSupreme Court affirms
the petitioners convictionon the meritor deniesthe certiorari petition Gonzalez v. Thaler, 132
S. Ct. 641, 653 (2012). Thus, Higgins’s state court conviction became final on January 11, 2010,
when the United States Supreme Court denied Higgoedtson for a writ of certiorari. (Dkt.

No. 15,Ex. E at 23; Higgins, 558 U.Sat112Q)

The limitations periodhenran 148 days—rom January 11, 2010 untiune7, 2010,as
Higgins mailed his petition for post-conviction relief on June 8, 2010. Section 2244(d)(2) of
AEDPA tolls the statute ofimitations for the time*during which a properly filed application for
State postonviction or other collateral review with respect to the pertipgtgment or claim is
pending.’BecauseHiggins mailed his post-conviction petition on June 8, 2010 (Dkt. Nd=A.5,
| at 30), the statute dimitationswas tolled beginning othatdate.See People v. Saunders, 633
N.E.2d 1340, 1341 (lll. App. 2d Dist. 1994) (under lllinois laypost€onviction petition is

considered to béled on the day it was mail¢dRay v. Clements, 700 F.3d 993, 1006 (7th Cir.



2012) (for purposes of § 2244(d) analysis, federal sdoltow the statés application otthe
“mailbox rul€ to determine whem prisoner’s post-conviction petition begins pending). Thss, a
of June 8, 2010, 217ags of§ 2244(d)(1)’'s 365taylimitations period remard

The limitations period remained tolleatil May 30, 2012, when the lllinois Supreme
Court denied Higgins’s PLAThe lllinois Appellate Court issued judgment affirmihg
dismissal oHiggins’s post-conviction petition on January 18, 2012. (Dkt. No. 15, Ex. C.) Under
lllinois law, Higgins then had 35 days—or until February 22, 201@fde a timely post
conviction PLA and the limitations periodas tolled during this perio&ee lll. Sup. Ct. R.
315(b) (allowing 35ays to file PLA following appellate coustjudgment);Johnson v.
McCaughtry, 265 F.3d 559, 562-63 (7th Cir. 200AHDPA's statute of limitations is tolled
under 8§ 2244(d)(2) between the date of one appellate €dedision and thpetitionetrs filing
of a further appealBut on February 23, 2012, the lllinois Supreme Court granted Higgins an
extension until March 28, 2012d'file a timely[PLA] . . . to this Court.” (Dkt. No. 18, Ex. A.)
Higgins mailed his post-conviction PLA on March 28, 2012 (Dkt. NoE¥5H at19), and the
lllinois Supreme Court accepted his PLA on that date. (Dkt. NdEX.8.) As discussedurther
below, the statute of limitationgastolledthroughouthis time periodThe limitationsperiod
began running again on May 30, 2012, when the Illinois Supreme Court denied HidtiAs’
(Dkt. No. 15, Ex. D.) Higginsnailed his Petitior191 days later on December 7, 2012. (Dkt. No.
1 at 57.) Thus, Higgins'Betitionwas timelyby 26 days

Harringtonargues thathe lllinois Supreme Court’s extension of time for Higgiodile
his post-conviction PLA did ndbll the statute of limitationgReplyBr. at § Dkt. No. 19)
Under this theory, the statute of limitations continued to run dan@85 daysbetween

February 22, 2012 and March 28, 2012, making HiggiRstitionuntimelyby 9 days.



The Court disagreesThe time that an application for state poshviction review is
‘pending’ [and therefore tolled under § 2244(d)(2)] includes the period between (1) a lower
court’s adverse determination, and (2) the pris@dimg of a notice of appeagbrovided that
the filing of the notice of app¢is timely under state laivEvansv. Chavis, 546 U.S. 189, 191
(2006) (emphasis in original). Higgins’PLA was timely unddilinois law: the lllinois Supreme
CourtgrantedHiggins until March 28, 2012 to file difhely” PLA (see Dkt. No. 18 Ex. A)and
later confirmed that Higgins PLA was‘timely filed as of March 8, 2012.” (d. at Ex B.)
lllinois statutory law specifically empowers the lllinois Supre@wairt to grant such extensions.
Seelll. Sup. Ct. R. 315(b)BecauseHiggins’s PLA was deemettimely under state laiby the
lllinois Supreme Courthe statute of limitationwastolled between the lllinois Appellate
Court'sdismissal oHiggins’s post-conviction petition on January 18, 2012 and March 28, 2012,
when the lllinois Supreme Cowatceptediggins’s “timely filed” PLA.

HarringtoncitesGriffith v. Rednour, 614 F.3d 328 (7th Cir. 2010), in support of the
proposition that the statute of limitations continued tolretweenFebruary 22, 2012 and March
28, 2012In Griffith, the lllinois Appellate Courhadaffirmed an order denyinidpe petitionefs
petition for collateral reviewd. at 329. Subsequentlihe petitionermissed his deadline for
filing his PLA with the Illinois Supreme Coufiyt filedthe PLAtwo weekdateralong with a
motion asking the court to accept his filimgtanter. 1d. The lllinois Supreme Cougranted the
motion andacceptedhe filing instanter, but ultimately deniegetitionets PLA.1d. Onfederal
habeas reviewthe district court held that the petitioreappealvas untimelyand dismissed the
petition Id. According to the district court, the petitiorierappealvas no longer “pendinggfter
the deadline for filing the PLA expirednd the statute of limitations ran from that date uhél

time whenthe petitionerfiled his PLA and motion for leave to filestanter. I1d. On appealthe



petitioner argued thdhe lllinois Supreme Cour$ eventual acceptance of his PLA mdhat the
petitionwas timely as a matter of state lamnd consequenthlyis appeal had beépending”
continuouslyfrom the decision of thélinois Appellate Courthrough the time when the lllinois
Supreme Court denied his PLAL at 330.The Seventh Circuit desgreedand affirmed the
district courts decisionld. at 331. The courtiting Fernandez v. Sternes, 227 F.3d 977 ¢h Cir.
2000),reasonedhat the petitiones proceedings were no longer “pendiragice the time in
which to timely file his petition endednd that the lllinois Supreme Cowsrtlecision to accept
theuntimelypetition would not retroactive serve to toll the federakatute of limitations under
§ 2244(d)(2)!d. at 331.

Griffith does not contrdhe instant caséJnlike the petitioner irGriffith, who waited
until after the expiration of his 35-day deadline to file his PLA along with a motidedue to
file instanter, Higgins requested an extensioom the lllinois Supreme Court prior to the
expiration of his 35ay deadlin€. Thus, the concerrtbatthe Seventh Circuit expressed in
Griffith andFernandez arenot present in the instant ca3éose caseejected the idea that a
state coufs acceptance of a late filing could have the retroa@fiect of making the state court
case'pending” for purposes of § 2244(d)(Zee Griffith, 614 F.3d at 330 (“The point of
Fernandez is that state courtslecisions do not have retroactive effertThe instant case does
notimplicatesuch concerns, as the lllinois Supreme Cgrahtedprospective—not
retroactive—relief to Higgins.

BecauseHigginstimely filed his Petitionthere is no need &ddresshe equitable tolling

issuebriefed by the parties

% Because the lllinois Supreme Court granted Higginstion onFebruary 232012, it stands to reason
that Higgins sent this motion on February 22 or before. The Court thus appi@s’#l‘mailbox rule”’

and deems thadigginsfiled his motion for an extension of time prior to the February 22 deadline for him
to file his PLA.See Saunders, 633 N.E.2d at 1341.



CONCLUSION
For the foregoing reasons, the CalehiesRespondent’sotion to dismisshe Petition
(Dkt. No. 14). Respondent shall hatty (30) days from the entry olis Orderto answer the
allegations irthe Petition Petitioner shall then have thirty (30) days to rephe Clerk shall
substitute Rick HarringtgrthecurrentWarden ofthe MenardCorrectional Center, as the

Respondent in the caption.

ENTEDEDND:

Dated SeptembeR9, 2014 L

Andrea R. Wood
United States District Judge



