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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MAHMOOD ALIZADEH, on behalf of
himself and all others similarly situated,

Plaintiff, No. 13 C 537

Judge Sara L. Ellis
TELLABS, INC., TIMOTHY J. WIGGINS

)
)
)
)
)
V. )
)
and THOMAS P. MINICHIELLO )

)

)

Defendant.

OPINION AND ORDER

Plaintiffs bring this putative securities class action against Tellabs, Ity
Wiggins, and Thomas Minichiello, alleging that Defendants niade or misleading statements
or omissions with regard to Tellabs’ earnings and performance from June 9, 2016 #poilig
26, 2011 (the “Class Period”). Lead Plaintiffs Brian Jensen and Alfredo Accasggtiis case
on behalf of themselves and all others who purchased Tellabs securities duritagsthetiod.
Plaintiffs allege that Defendantsrpetrated a fraud on the marlegtdthat Tellabs’ stock price
was artificially inflated throughout the Class Perasda result of Defendants’ misstatements
Now before the Court is Defendants’ motion to dismiss the Second Amended Complaint
(“SAC”). Because Plaintiffs fail to adequately allege that any of Defendaatsrial statements
were false or misleadingy that Tellabs omitted information such tktdtements were rendered
misleading, ad because Plaintiffs also fad allege that Defendants acted with scienter, the

Court grants the motion to dismiss [94] ahsimisses th&AC [92] with prejudice.

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2013cv00537/279248/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2013cv00537/279248/111/
http://dockets.justia.com/

BACKGROUND*

Tellabs designs and develops telecommunications network products, which it sells
primarily to telecommunications service providers. Tellabs’ business ddimitded into three
segments: broadband, transport, and services. Tellabs stock is traded publicly diotis Na
Association of Seaities Dealers AutomateQuotations Market (‘“NASDAQ”). During the
Class PeriodDefendant Timothy Wiggins served as Tellabs’ Chief Financial Officer and
Defendant Thomas Minichiello was Tellabs’ Chief Accounting Officer.

In 2010,AT& T wasone ofTellabs’ biggest custom&raccountindor 35% of Tellabs’
revenue. But this was likely to last as AT&T hadannounced by the beginning of the Class
Periodthat itwould buy its telecommunicationsfrastructureproducts only from “domain
suppliers: Doc. 92 1 7. Tellabs was not included on AT&T'’s list of domain suppliers, but it
continued to compete f&T&T’s business.Further predicting Tellabs’ declining revenues
executivesannounced at a companywide quarterly meeting in early 2010 “that sales and
installation revenues were dropping and that cost cutting was requided].’73.

At the beginning of the Class Period, the industry was moving from 2G technology to 3G
networks. With the introduction of the iPhotige mobile internet market balloonaddAT&T
experienced “an explosion of demand for bandwith in 201d.Y 71. To satisfy demand,

AT&T purchased large quantities of Tellabs products, including the 5500 Digaas{onnect

The facts in the background section are taken from the SAC and documemntsrateat by reference
therein and are presumed true for the purpose of resolving Defendants’ toatismiss. See

Virnich v. Vorwald 664 F.3d 206, 212 (7th Cir. 2011 ocal 15, Int’l Bhd. of Elec. Workers, AFL-
ClO v. Exelon Corp.495 F.3d 779, 782 (7th Cir. 2007A. court normally cannot consider extrinsic
evidence without converting a motion to dismiss into one for summary judgideoker v. Deere &
Co, 556 F.3d 575, 582—-83 (7th Cir. 2009). Where a document is referenced in the dosmglain
central toa plaintiff's claims, however, the Court may consider it in ruling on théandb dismiss.
Id. The Court may also take judicial notice of matters of public red@eh. Elec. Capital Corp. v.
Lease Resolution Corpl28 F.3d 1074, 1080-81 (7th Cir. 1997).



(the “5500”). The 5500 supported the 2G netwarld was therefore neag obsolscencean

2010. Nevertheless, because AT&T could not meet 3G demand, it purchased $120 million worth
of 5500s in 2010 to bolster its fallback 2G network. In light of AT&T’s earlier announcement

and the industry’slearmove away from 2Gystems howeverthese sales constituted a

temporary fix rather than an emerging trend.

Statements Regarding Sales to AT&T

During the Class Period, Tellabs made several statements regarding theyéempan
current orders from AT&T and few statements ragding future sales to AT&T. In June of
2010, Wiggins stated that AT&T had not yet begun to reduce its orders: “What a&iing &
the current term is no degradation of the orders from the customer, but in facteeaig s
stronger orders than we expet Id. { 112. Athe same time, an unidentifid@llabs
representative suggested that the company’s products would not become ob$a$ttasasome
had predicted: “The solution we're providing to AT&T has a longer life and a longeaxuimv
the netvork than the market has given it credit fotd.  110.

A new competitor emerged during the first half of 2010, exacerbating Tellaberged
retaining AT&T’s business. Previously, Tellabs’ only competitor in this spaseCisco. But
AlcatelLucent emerged wh a plan to offer AT&T a pure ethernet product to support its
network. Wiggins described this new competition on a June 10, 2010 investor conference call,
stating that AlcateLucent “has come to AT&T and made a proposal to offer pure ethernet in
their backhaul. And we believe they're—they've been granted a trial. So wel imoretwo

hunting licenses to three.” Doc. 98-1 at 74 of 13&fter stating that AT&T had not reduced its

2 Document 98-1 contains 13 exhibits submitted by Defendants. The Court may cbesifefants’
exhibits 1-46,and 8-12, constituting conference call transcripts, an analyst repattpress
releases, because each of theseb@shivas quoted in and/or central to the SAdecker 556 F.3d at
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orders from Tellabs up to that point, Wiggins warned: ‘Wwi're gathering is that certainly the
customer would prefer over time to put a pure Ethernet system in, because ihkaabtbut the
cost difference between muliervice and Ethernet, it's-athe pure Ethernet is probably a third
less expensive.ld. Wiggins explained that because it would take time for Aldatekent to
develop its network and win AT&T’s business, “what we expect for the balance yédhés a
continued growth in our data products[Id. at 75. AlcatelLucent ultimately won AT&Ts
business and took market share from Tellabs.

Along these linesTellabs often acknowledged its challenges in competing for AT&T’s
future business, while noting that current orders remained strong. On July 27, 2010, CEO Rob
Pullen stated

[Y]ou're going to have to talk to AT&T about specifics in their
network. But what | can tell you is that we're in the network today
in the 3G network. Like all customers around the world, | would
expect as customers are telling me, they want to get a return on

investment on their 2G and 3G asset and that will be in the
network a very long time.

Id. at 11
On that same day, aftacknowledgng that Tellabs’ stock price had dropped on news of
weak sales to AT&TPullen again referred to the new competitor for AT&T's busingséng:

While | can’t speak for our customer, we do know that AT&T is
trialing a third vendor in its mobile bad¢laul networks. At the
same time, Tellabs sees good demand from AT&T. We're in the
network now. We’re seeing growth on the embedded base. And
we believe we offer the lowest risk and the least cost evolution to
the longterm ewlution in the mobile backhaul.

582-83. Regardlesfrom which exhibit a particular statement comes, the Court will cite to Z&4.
and the page number “of 137" identified atop each page.
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Id. at 7 When askean that same callbout concerns with AT&T, Pullareiterated;the AT&T
issue is real. So, we weed to address that head-on. But we believe that through our own direct
channels and our partnership, we can continue to overcome kthaat’ 19.
In Augustof 2010, Pullen indicated that a new competitor had emerged for AT&T’s

business:

our ordersstill remain very good and we are approved in their

mobile backhaul and obviously, it's growing demand there. As |

shared on the earnings call, we do know that they are about to

introduce a new vendor into the mix, but we continue to be

deployed in their current business and it's a big and growing
marketplace. Wwiill continue to do well there.

Id. at 7.

Most clearly, when asked on an October 2010 earnings conference call whether sal
5500s would continue to grow in 2011, Wiggins responded, “lightning probably won’t strike
twice. | don’t think so.”Id. at 41.

WiChorus

To meet demand for next generation netwerkaown as “4G"—T ellabs began
developing the 8900, which was intended to replace the 8800. Sales of the 8800 were
responsible for “more revenue than any other [Tellabs] product” during thevarsfuarters of
2010. Id. at 8. But at some point not specified in the SAC, Tellabs switched focus, cutting its
research and development budget in the 8900 and investing instead in products first developed
by WiChorus, Inc., a company Tellabs acquired in December of 2009. However, therwaC
products were slow to roll out and ultimately failed to recapture Tellabs’ t&trtkes. In a
report from June of 2010, an analyst with CL King & Associates stated that “the @topos

Tellabs WiChorus solution would be available next year.” Doc. 92 § 116.



Juniper

Plaintiffs contend that Tellabs also misrepresented its relationship with a coogilaly
Juniper, one of AT&T’s domain suppliers. A Tellabs representative stated in Ad@@i0,
“[a]lso recently | was speaking with Kevin Johnson at Juniper and we have our products
interoperating around the world for customers as well. And so our equipment’s inltheir la
we’re doing interoperability testwith them for customers around the world, including
AT&T.” 1d. 1 134. But Tellabs ultimately “refused to enter into a business relationship with
Juniper.” Id. 1 136.

Wigqins’ Stock Purchases

From August of 2009 until May of 2010, Wiggins sold shares of Tellabs stock on ten
occasions. Plaintiffs assert that these sales were “dramatically out oivitheWwo prior periods
in 2008 and 2009, and that “Wiggins’ sales are directly in line with his knowledge of the
impending decline of the AT&T businessd. § 14. TheSACincludes a chart identifying
Wiggins’ sales and holdings duritigyee separate periods. The chart indicates that despite the
sales, Wiggins’ Tellabs holdings increased by over forty percent in the ten rpoetkging the
Class Perid.

Pullen’s Compensation Scheme

Tellabs CEO Rob Pullen received an incentive-based compensation package in 2010
worth over$3 million. Much of Pullen’s compensation hinged on Tellabs’ ability to reach
certain annual benchmarks, including: gross margin of 45%, total revenues exceedingpt,6 bill
“operating expense ratio” of at least 34.3%, and “increase in growth product regéB0e1%
or more. ld. { 15. Tellabs achieved its gross margin and total revenue goals with a grgiss ma

percentage 048.3% and $1.642 billion in revenues in 2010. It fell short of the other two



benchmarks, with an operating expense ratio of 33.9% and an increase in growth product
revenue of 29.4%.

Internal Tellabs Emails

Plaintiffs attach to th&AC several emails from Tellabs employees and executives
regarding revenue projections for 2010 and 2011. Plaintiffs allege that theteestroai that
Tellabs employeeavere extremely worried about the impact of the declining AT&T sales on
revenue” and that Tellabs “executiwesre clear that AT&T sales were expected to decling.”
1114,

On June 4, 2010, Stan King emailed Chuck Bernstein and Plaltenasting that Tellabs
would sell $260 million worth of products to AT&T during the second half of 2010. After
providing the forecast, King stated, ‘@rhember, it's a forecast. And the customer is ATT.”
Doc. 9241 at 1. In response, Bernstein said, “I remember is [sic] a forecast aravava h
Revenue and Bookings goal that needs to be met. You have yours for AETaiad | have my
North America for Rob. Let’s sell our tails off. $260M for ATT 2H 2010 is the tarddt.”

In an email dated August 17, 2010, Patrick Green of Tellabs provided a projection for
2011 to Wiggins, Pullen, Minichiello, and other Tella@msployees. The email was “driven off
of the ‘negative alert’” by analysts from J.P. Morgan warning investat Tellabs’ sales to
AT&T “were at risk for 2011.” Doc. 92-2 at 1. Green projected between $160 mitich$400
million in 2011 sales to AT&T Mobility, with a “mid” projection of $275 million.

Revenue Projections and Disclosure®r Fourth Quarter of 2010 and First Quarter of 2011

In October of 2010, Tellabs projectidirth quarterevenues between $410 and $430

million. Pullen noted that “Nrth American revenue [was] forecast to be down” during the



fourth quarter of 2010l1d. at25. Pullen also noted that this decline in forecast sales was due to
loss or market share in North Ameridal. at 39.

On January 25, 201I¢llabs reported farth quarter revenues of $410xhllion, at the
low end of the guidance range. Thepresented a 5% increase from fourth quarter 2009
revenue, but a net loss of $11 million on a GAAP bagalabs alsalisclosed hat this figure
was $30 millionhigher than it otherwise would have been but for a few policy charfgess,
Tellabsdisclosedhatfourth quarter revenues included $20.8 million that would have otherwise
been recognized in the first quarter of 2011. Tellabs explained that this $20.8 freffiected
[an] agreement with a North American customer to add [Tellalzga product to other products
already sold to this customer through a distributor.” Doc. 92 § 143. Tellabs statbe that t
company anticipated thhange when it set fourth quarter projections. However, Confidential
Witness (“CW”) 9 asserts “that Tellabs did not plan to recognize that extrausewdren making
projections for 4Q 2010 in October 2010d. § 140. Plaintiffallege that “the internal report
CW 9's team provided to top executives was approximately $25 million less than the 4Q 2010
report released to the publiainost the exact amount of the prematurely recognized revenue.”
Id. SecondTellabs disclosethat thereported fourth quarteevenue included the early
adoption of “two required accounting standards related to revenue recognition"éhataiy
result in earlier revenue recognition than under previous standarts["142. The adoption
of these accountingtandardsurtherincreased Tellabs’ fourtquarter revenue by $8.8 million
and its annual revenue by a total of $9.1 milliWiggins stated that when the company set its
guidance it did not anticipatarly-adopting these standards such that they would affect fourth

quarter revenues.



Wigginsalso noted that Tellabs’ “customer concentratiottie-percentage of the
company’s revenue that come from AT&T and Verizon—"was down significantlyiarfdurth
quarter, which was “primarily due to AT&T.Id. 1 21. Pullerthen saigd“we had shared with
you last quarter that [AT&T] introduced a new vendor into mobile backhaul. That market sha
transition is happening.” Doc. 98-1 at 58n this same day, Tellabs estimatiest quarter 2011
revenue obetween $315 and $335 million. On the news of Tellabs’ fourth quarter earnings and
first quarter guidancd,ellabs’ stock price declined by almost 20% on January 25, 2011.

On April 26, 2011the last day of the Class Peridallabs announced first quarter
revenue of $322 million. This wagthin the company’'guidance, but well below the $379
million that Tellabs brought in during the first quarter of 2010. It also amounted to ltEsaeatf
$24 million or 7 cents per share in the first quarter of 2011.” Doc. 92 1 25. Tellabs set second
quarter guilance at $325 to $345 million. Tellabs CEO Rob Pullen noted that the company
“continue[d] to see global competition, fierce competition around the woldd §] 26. On this
news,Tellabs’ stock price fell by 9%n April 26th.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaded facts in the complaint and draws all reasonable infereagethise facts in the
plaintiff’ s favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive a
Rule 12(b)(6) motion, the complaint must not only provtiedefendnt with fair notice of a
claim’s basis but must also Eeially plausible. Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.

1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. TwompB50 U.S. 544, 555, 127 S.



Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefetheaaft is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

Rule 9(b) requires a paréjleging fraud to “state with particularity the circumstances
constituting fraud.”Fed.R. Civ. P. 9(b). This “ordinarily requires describing the ‘who, what,
when, where, and how’ of the fraud, although the exact level of particularitig teafuiredwill
necessarily differ based on the facts of the cas@chorBank649 F.3d at 615 (citation
omitted) Rule 9(b) applies to “all averments of fraud, not claims of fra@shi'sellino v.

Goldman Sachs Grp., Iné77 F.3d 502, 507 (7th Cir. 2007A claim that'sounds in fraud’'—
in other words, one that is premised upon a course of fraudulent cornzhrcimplicate Rule
9(b)’s heightened pleading requirementsd”

On top of the burden imposed by Rules 12(b)(6) and 9(b), Congress further heightened
the pleading standards on securities fraud claims when it enacted the PrivatgeSddtigation
Reform Act (“PSLRA")to curb pleading abuses in private securities fraud stiélabs, Inc. v.
Makor Issues & Rights, Lt¢ Tellabs II'), 551 U.S. 308, 313-14, 127 S. Ct. 2499, 168 L. Ed. 2d
179 (2007). In a 10b-&ctionfor securities fraud, a plaintiff muatlege and ultimately prove:

(1) a material misrepresentation (or omissjq2) scienter, i.e.a

wrongful state of mind; (3) a connection witretpurchase or sale

of a security (4) reliance, often referred to in cases involving

public securities markets (fraxah-themarket @ses) as

“transaction causatidn (5) economic loss; and (6)‘loss

causation,” i.e.,a causal connection between the materi

misrepresentation and the loss.
Dura Pharm., Inc. v. Broud®44 U.S. 336, 341-42, 125 S. Ct. 1627, 161 L. Ed. 2d 577 (2005)
(emphasis omitted) (citations omittedh order toadequatelyllege that defendants

misrepresented or omitted material &2¢the PSLRA requires plaintiffs to “specify each

statement alleged to have been misleading, the reason or reasons why thetsgatemen
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misleading, and, if an allegation regarding the statement or omission is maderoratitin or
belief, the complaint shall state with particularity all facts on which that beliefrrseth” 15
U.S.C. 8§ 78u-4(b)(1). In pleading scienter, the PSLRA requires that plaintifth, regpect to
each act or omission alleged to violate this chapter, state with particulatrgtyfaag rise to a
strong inference that the defendant acted with the required state of mmtl'S.C. 8§ 78u-
4(b)(2). For an inference to be “strong,” it must be “cogent and at least asllooyrgeany
plausible opposing inference one could dramfitbe facts alleged.Tellabs Il 551 U.S. at 324.
ANALYSIS

In short, Plaintiffs allege that Defendants violatetDgb) and SEC Rule 10bby
making material misstatements about Tellabs during the Class Period which aytifidiated
the companys stockpriceto the detriment of the putative class members. Plaintiffs also seek to
hold Wiggins and Minichielldiable under Securities Exchange Ac2&a) as controlling
personsn the company.

Rule 10b-5 forbidsdny untrue statement of a matéfact or to omit to state a material
fact necessary in order to make the statements made, in the light of thestaroces under
which they were made, not misleading.” 17 C.F.R. § 240.16p-Previously, the Court
granted Defendants’ motion to dismiss the First Amended Complaint on the grounds that
Plaintiffs had improperly engaged in puzzle pleadiggjuoting Tellabs statements at length and
then alleging that all of thguotedstatements were false or misleading. [8%&c. But the Court
afforded Raintiffs an opportunity to amend their complaint to cure these deficienciemiry
closely linking each of the alleged misstatements with Plaintiffs’ rationaletfgthat particular

statement was false.
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In the SAC Plaintiffs allegethat Tellabs mied the market throughout the Class Period
by failing to disclose thatales to AT&T would diminish becau3ellabs products were nearing
obsolescencandnone ofTellabs’new products were likely t@capture the company’s market
share. Plaintiffs claimthat because the market did not understand that Tellabs was likely to lose
AT&T's business, the company’s stock price was artificially inflatedughout theClass
Period. Therefore, Plaintifissserthat investors who purchased Tellabs stock durinigtithe
were harmed by the misstatemeotmissions. Rintiffs assert that “the house of cards began
to tumble” in January of 2011 when the company released its fourth quarter 2010 eartiings a
its guidance for the first quarter of 2011. Doc. 92 1 142. The company’s fourth quartersarning
were allegedlyropped up byquestionable’accounting tactics that allowed the company to
realize $30 million in revenues in the fourth quarter of 2010 rather than in 201103. But
Plaintiffs acknowledge that Tellabs disclosed each of these changes when the coragants
disclosures. Nevertheless, Plaintdftege that the truth was not finally revealed until April of
2011, when Tellabs announced first quarter revenues of $322 million, down 15% frirst the
guarter of 2010.

In moving to dismiss, Defendants primarily contend Blaintiffs fail to sufficiently
claim that any of Defendants’ statements were failgaisleadingpr that Defendants acted with
scienter. Additionally, Defendants arguatthny 10(b) claims against Wiggins or Minichiello
must be limited to the statements those Defendants themseddes amd tha®laintiffs fail to
state a claim for control person liability unde2®a) because they fail to allege an underlying
violation of 8§ 10(b). Because the Court agrees with Defendants that Plaintiffs fail to adequately

allege that any of Defendants’ statements were false or misleading whenomtide
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Defendants acted with scienter, the Cauilt not address Defendants’ other argantsat this
time.
l. Puzzle Pleading

Within the 61 page complaint, Plaingfuoteseveralktatementsnade by Tellabs
representativeduring the Class PeriodTheSAC alleges that nearly all of these statements were
false or misleading when madesuallybecause they failed &xplicitly predictand disclose
Tellabs’impending decline in revenu&Vhen alleginghat a statement wasisleading, as
Plaintiffs do here, the PSLRA requires the complainsfmetify each statement alleged to have
been misleading [andhe reason or reasons why the statement is misldddirip U.S.C.A.

8§ 78u-4b)(1)(b).

While theSAC is less reliant on block quotations than the First Amended Complaint, it is
not always clear to even the keenest reader which stateRlanttifs challenge The most
extreme example is found paragraph 154 of tHeAC, where Plaintiffallege “[t|hestatements
contained in 1 151-153 above were materially false and/or misleading when mage bega
this time, Tellabs’ existing prodts had aged and its top sellers were known to have expiring
shelf life.” Doc. 92 { 154. But paragraphs 151 through 153 contaisihglespacedgages of
block quotationgrom Tellabs representative®laintiffs do not make clear which statements
within those two pages wefaseor misleading when made. This places an additional burden
on the Court—equiring it to “determine precisely which statements Plaintiffs consider to be
fraudulent.” Garden City Emg. Ret. Sys. v. Anixter Int'l, In¢* GardenCity I"), No. 09CV-

5641, 2011 WL 1303387, at *21 (N.D. Ill. Mar. 31, 2011). The Court notes, as other courts
have, that such a long complaint with extensive block quoting is “not [an] uncommon mask for

an absence of detail.Ih re Spiegel, Inc. Sec. Litig382 F. Supp. 2d 989, 1011 (N.D. Ill. 2004)
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(quotingWilliams v. WMX Techslinc, 112 F.3d 175, 178 (5th Cir. 1997But gventhe
significant improvementwer the First Amended Complaiand the relatively few instances of
such puzzle pleadintpe Court will wade through th8AC to identify any statements attributed
to Tellabsduring the Class Period which might have bisdseor misleading.
I. Alleged False or Misleading Statements

Becausehe PSLRA requires plaintiffs to “specify each statement alleged to have been
misleading [and] the reason or reasomy the statement is misleadind,5 U.S.C. § 78u-
4(b)(1), t is not sufficient to merely claim that a statement was false or misleading. Instead,
Plaintiffs must state with particularity tii@cts—known to the speaker at the time—that render
the statement false or misleadin@arden City Emps.’ Ret. Sys. v. Anixter Int’l, Iffc&Garden
City 11"), No. 09€V-5641, 2012 WL 1068761, at *4 (N.D. Ill. Mar. 29, 201Zplaintiffs must
explain, withparticularity, the factual basis for their assertion that the statement was'intrue
re Harley-Davidson, Inc. Sec. Litig660 F. Supp. 2d 969, 1000 (E.D. Wis. 20@B@3missing
complaint because it lacked “faocased connections between a speakstatament, and
specific, contradictory information presumably known to that speakee &tk the statement
was madd. When alleging that Defendants omitted sometHinglaintiffs must point to a
specific statement that is @ misleading by [an] omissiorghd offer'specific, contradictory
information’ known tgDefendantskufficient to establish thiDefendantsjnade any
misleading statementsGarden Cityll, 2012 WL 1068761, at *Sifst alteration in original)
(citations omitted) Put anotheway, in evaluatingwhether Plaintiffs have adequately guded
falsity, the Court must determine “whether the facts alleged are sufficiamppors a reasonable
belief as to the misleading nature of the statement or omissidakor Issues & Rights, Ltd. v.

Tellabs, Inc(“Tellabs T), 437 F.3d 588, 596 (7th Cir. 2006) (quotigvak v. Kasak®16 F.3d
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300, 314 n.1 (2d Cir. 2000Nacated and remanded on other grourssl U.S. 308, 127 S. Ct.
2499, 168 L. Ed. 2d 179 (2007). As set out below, Pfésrfail to adequately allege that any of
Defendants’ material statements during the Class Period were false or mgsleadi

A. June of 2010

The Class Period began on June 9, 2010, when an unidemgflats representativeld
Reuterghat “the salition we're providing to AT&T has a longer life and a longer runway in the
network than the market has given it credit for.” Doc. 92  110.SH&states that “[a]nalysts
ate this upand, as a result, issued positive reports regarding Tellédhs However, the&SAC
does not even allege that this statementfalasor misleading But in their response to the
motion to dismissPlaintiffsasserthat “the statements were materially false and/or misleading
because by this time, the Defendants knewdhgtuptick in sales due to the 5500 was a
temporary band-aid to its problems as the 5500 was an outdated product that was being used as
fallback option.” Doc. 99 at 19. First of dllellabs’ statement was so “vaguely optimistic” as to
be immaterial.In re Midway Games, Inc. Sec. Liti§32 F. Supp. 2d 1152, 1164-@&D. lIl.
2004)(dismissing claim as to “vaguely optimistic” statement as immateri&grutiny of
vaguely optimistic statements for immateriality as a matter of law is ‘especiallgtrabcases
involving a fraud-orthe-market theory of liability, such as this one, because the hypothetical
‘reasonable investorBy reference to whom matality is gauged, is ‘the market’ itself.Id. at
1164 (citations omitted). Tellabs did not state or suggest that sales of 5500s would @ntinue
their current levefor any discernible length of time such that anyone could reasonably rely on
that statementAnd the statement was so vague tihatould be impossible for the Court to

determine whéter it was true or false, as doing so would require answering the inexacbquesti
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of how long a “runway in the network” the “market ha[d] given [Tellabs productdjtdee” as
of June 9, 2010. Doc. 92 § 110.

Additionally, as with many of the allegedisstatements, Plaintiffs’ rationale for why this
statement was false or misleading does not actually contradict the compateyisestt. Tellabs’
June 9 statement is fully reconcilable with Plaintiffs’ claim that sales of 5500kl \\ag in the
future. Tellabs stated merely that its products had “a longer life and a longexy in the
network than the market has given it credit faid? Plaintiffs assert that this statement was false
or misleading because the spike in sales of 5500s to AT&T wasgoOrary bangid.” Doc.

99 at 19. But Tellabs did not imply that sales of 5500s would continue at their curreat pace
any particular level Thus, the Court dismisses any allegations based on the June 9, 2010
statemento Reuters

Next, Plaintiffs quote three paragraphs of an earnings call transcript from June 10, 2010.
On this call Wigginsstated that “in the current term” AT&T’s ordes§the 8800 had not
degraded, that he expected “continued growth in our data products” during the setohd hal
2010,and that “even if the customer decides to make some changes at the cell site, that the
strength of the orders we’re seeing in the core would likely overcome that.”9P@cl12.
Plaintiffs allege that “[t]he statements referenced ilg abeoe are materially false and/or
misleading because by this time, Tellabs’ existing products had aged and @bexspveere
known to have an expiring shelf lifeld. § 113. But agairRlaintiffs’ factual allegations do not
actuallycontradict Wiggins’ statements or even call them into do8keGarden City ] 2011
WL 1303387, at *21 (“Plaintiffs fail to offer ‘specific, contradictory informatigmésumably
known to Individual Defendants in July that is sufficient to establish this propo3itidnstead,

Plaintiffs allege that the “shelf lifedbf Tellabs products would soon run out and that therefore the
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company’s sales would declia¢ some point in the futuréNVhile Tellabs’ sales eventually
declined, Plaintif§ havenot identified anything iWiggins’ statementsn June 10, 201that
was false or even misleading at the time it was m&dggins stated that “in the current term”
sales of 8800s to AT&T “had not degraded.” Doc. 92 § GHtden City || 2012 WL 1068761,
at *10(a statement that is, on its face, limited to the past is not actionable as a misleading
projection of future performance)n fact,as Tellabs announced the following morgéles of
the 8800 were robust during the first two quarters of 2010, accountiflgdoe revenue than
any other [Tellabs] product” during that time. Doc.0&t 8

Nor can Plaintiffs plausibly allege that Wiggins lied or misled the market whetatesl
that he anticipated “continued growth in our data products” during the third and fourth quarters
of 2010. Doc. 92 112. Plaintiffs allege that this statemerssfalse because sales of 5500s to
AT&T would not continue to growBut 5500s were just one piece of Tellabs’ data business, and
AT&T was just oneof Tellabs’ customesr. Impending weakness one part of Tellabs’ data
business “would not necessarily render untrue positive statements about the [detsshasia
whole.” Garden City ] 2011 WL 1303387, at *23. Thusecausélaintiffs do not offer any
facts that might support their claitimat Wiggins’ forward looking statement was untrue, their
claim with regard to this statement must fail.

Additionally, Tellabswvasunder no duty to inform investors regarding general conditions
of the telecommunications market that were already in thegodomain. Garden City ] 2011
WL 1303387, at *21, 22 (“Defendants were not required to publicly disclose to the markets
statements about the general condition of the global economy;” “Defendants do nat com
securities fraud by failing to specificalaffert investors to the general condition of certain

segments of the markekL."Plaintiffs allege that Tellabs’ statements were untrue because sales of
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5500s were bound to falter as providers switched to 3G and ultima@®y. t®ut it is clear from
the SAC that the age and limitations of tBB00 were well known to the market during the Class
Period, as “the industry was moving towards 3G and the 5500 supported only 2G.” Doc. 92
1 127. Because the weaknesses of the 5500 were well known in the meekeh@aompany

had no duty to remind investors or analysts of this information.

As for Wiggins’ forwardlooking statementn the June 10 conference call regarding
continued growth of Tellabs data produ@&kintiffs have not alleged “actual knowledgsg”
falsity, as required by the PSLRA. The safe harbor provision of the PSLRAtgrfievard-
looking statements “if and to the extent that” (a) the statement was identifiedvasdtooking
and was accompanied by “meaningfaltionary statements” @) Faintiffs fail to demonstrate
that the forwardooking statement was “made with actual knowledge that the statement was
false or misleading.”15 U.S.C. § 78u+{g)(1). And & the pleadingtage Plaintiffs “muststate
with particularity facts givingise to a strong inference that the defendant had actual knowledge
of the falsity of the statementsSelbst v. McDonald’s CorpNo. 04 C 2422, 2005 WL
2319936, at *19 (N.D. Ill. Sept. 21, 2005).

In order to demonstrate Wiggins’ actual knowletlggtdata sales would not continue to
grow, Plaintiffs rely onan email chain dated June 4, 2010. Plaindgltisge that these emails
show that Tellabs personnetére extremely worried about the impact of the declining AT&T
sales on revenue.” Doc. 92 § 1aintiffs state:

In showing their worry about the uncertainty of future AT&T
sales, [TellabsDirector ofSales to AT&T Stan] King stated,
“‘Remember, it's a forecastAnd the customer is ATT.” In
response, [Vice President of Wireless Sales CharlasisBan

stated, “Remember it's a forecast and we have a Revenue and
Bookings goal that needs to be met.”
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Id. T 115. But these emails are nogearly the smoking gun that Plaintiffs make them out to be.
In fact,even reading the emails in the light mfastorable to Plaintiffs, there is nothing
suspicious about them. Although the emaibsy not demonstrate certaintiiey  not say
anything pessimistic or foreboding abeates toAT&T. In fact, they predict $260 million in
sales to AT&T during the sead half of 2010, which Plaintiffs do not allege would be a decline
from sales in any identifiable period.t ARost theemailsimplied that forecasts areherently
uncertain and that salesAG@&T werean important part of the company’s business. tHatis
not surprising, as it is not unusual for sales forecasts to include some level of doiths and
clearthat AT&T was an important customer Tellabs

Moreover,Tellabshad informed the market about the uncertaintsetdiningAT&T’s
business in the medium- or lobgrm future Wiggins stated on June 10, 2Ghéat Alcael-
Lucert had proposed to offer AT&T a pure ethernet solution that, once developed, would be
approximately one-third less expensive to AT&T. Doc. 98-1 at 7485 it would take time
for AlcatelLucent to develop such a network because a pure Ethernet solution would “require
that backhaul be fiber,” and as of June of 2011 “AT&T use[d] copper, particularly in rural
areas.”’ld. at 85. Analysts predicted that even in 2013, more than 50% of AT&T’s backhaul
connections would be coppdd. Wiggins explicitly acknowledged thathenever Alcatel
Lucent’s ethernet network bame availableAT&T “would prefer” to switch.Id. at 74. In sum,
the emailddlemonstrate that Tellabs was tidant about sales to AT&T faat leasthe duration
of the year.ld. As for the longer term, Plaintiffs do not identify any statements guaranteeing
even implying that Tellabs would retain AT&T's business. A&rdn ifPlaintiffs could point to

such astatement, it woulthave to be read in light of all of the facts known to the market,
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includingWiggins’ acknowledgment that sales to AT&T mayjéepardized once Alcatel
Lucent’s solution became available.

Plaintiffs further allege that Tellabs madeterial misstatements regarding WiChorus in
June of 2010 becausaaystLawrenceHarris of CL King & Asso@teswrote on June 11, 2010
that “the proposed Tellabs WiChorus solution would be available next year.” Doc. 92 § 116.
Plaintiffs do not identify which Tellabs employee might have provided this information ts Harr
or when he or she might have done so. In fact, Planianot &en allege that any Tellabs
representativgavethis informationto Harris at all. NeverthelesBlaintiffs claim that this
statement was false when made becaG¥¢ 1, 7, and 8 all confirmed that WiChorus had failed
miserably by this point, and was unable to produce any produdtsy’'117. Buthe specific
statements in the SAC attributed to confidential witness&sand8 do not support the claim
that Tellabs knew in June of 2010 that no WiChorus products would be released irf52611.
Harley-Davidson 660 F. Supp. 2dt 986 (analyzing the confidential witnesses’ particularized
statements, rather than relying on the plaintiégresentations of those statemenis¥tead
CW 8 stated that “[ijn 2010, Tellabs began to invest heavily in WiChorus mobile internet
product development, and Tellabs was aggressively trying to market products that i@ehnot
fully developed.” Doc. 92 § 88. This corresponds with Tellabsértiorthat it planned to
release a WiChorus product in 2011—and it certainly does not support Plaghifisthat all
WiChorus products hagrminallyfailed by June of 2010. In shol®laintiffs do not sufficiently
support theiallegationthat whoever provided this statement to Harrifsaryone from Tellabs
actually did—knew when he or she made the statement that Tellabs was not going toaal out

WiChorus product at any time during 201The fact that Tellabs may not have actually
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introduced any WiChorus products in 26ttbes nomeanthat thisstatement waknown to be
false when madeHigginbotham v. Baxter Int’l, Inc495 F.3d 753, 760 (7th Cir. 2007)
(“[T]here is no fraud by hindsight.”transky v. Cummins Engine C%1 F.3d 1329, 1332 (7th
Cir. 1995)(“[T] he securities laws typically do not act as a Monday Morning Quartefpack
Therefore, Plaintif fail to state a claim with regard to any@é&fendantsstatementsluring
June of 2010.

B. July of 2010

Plaintiffs next allege that Pullen’s statements on a July 27, 2010 confeahaere
false or misleading when made. Plaintiffs quote several paragrapmBullen and allege that
“[t]he statements referenced irl96 above were materially false and/or misleadingoc. 92
1 127. To provide contekbr each of the allegéyg misleading statements on the July 27
conference calthe Court notethatPullen also acknowledged on the call that the company
would face fierce competition for sales to AT&T. Specificalifjpen an analyst voiced concerns
regarding whether Tellabs could retain AT&T’s busin€ssglen acknowledged thahe AT&T
issue is real,” Doc. 98 at 19, and that Tellabs would havéltattle this out dayby-day in the
field” in order to retain AT&T’s businesg]. at 20.

Specifically,Plaintiffs allegethat Pullen lied when he said “what | can tell you is, is that
we’re in the network today in the 3G network.” Doc. 92 1 126. Plaintiffs contentbthtitis
time, Tellabs’ existing products were not ‘in the network[.]d. § 127. But thisassertiordoes
not correspond with any of the facts as pleaded iI5&@€ and is not supported by any

statementérom the confidential wtnesses.SeeHarley-Davidson 660 F. Supp. 2dt 988

®  The SAC does not explicitigllege that Tellabs did not actually release any WiChorus products in

2011. But whether or not Tellabs released any WiChorus products in 2011 is notitfempert
inquiry. Plaintiffs’ claim with regard to this statement hinges on hdrdDefendants kneim June of
2010 that Tellabs would not release any WiChorus products in 2011 but ledrket todoelieve that
the company would release a WiChorus product.
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(rejecting plaintiffs’ bare contention that was “untethered to any supportitgj)fablowhere
elsein theSAC do Plaintiffsallege that Tellabs products were not utilized in AT&T'’s 3G
networkin Julyof 2010. Rather, it iplain from the facts alleged in tI8AC that AT&T
purchased hundreds of millions of dollars’ worth of Tellabs products from 2009 to 2011 to build
its networks. In an email that Plaintiffs rely on dated August 17, 2010, TellabSr&en stated
that “[tJotal AT&T 8600/8800/5500 (Mobility) revenues in 2010 will be $495M.” Doc29&-
1. Indeed, Plaintiffseshapehis claim considerably in theiesponse to the motion to dismiss,
stating:

Defendants’ attempt to explain that “in the network now” means

tha their current sales were fine, and that customers would

continue to use 2G and 3G networks. However, the impression

Defendants gave to the market when looking at the conference call

as a whole was that sales were continuing to grow, and that there
was ro concern with respect to AT&T.

Doc. 99 at 23 (citation omitted). However, the Court must take Pullen’s statemerd aafue.
Fulton County Emps.’ Ret. Sys. v. MGIC Inv. CoNn. 08-C-0458, 2010 WL 601364, at *12
(E.D. Wis. Feb. 18, 2010aff'd 675 F.3d 1047 (7th Cir. 201320 re Nokia Oyj (Nokia Corp.)
Sec. Litig, 423 F. Supp. 2d 364, 404 (S.D.N.Y. 20Q@&)ecting plaintiffs’ interpretatioof a
statement as ‘ot reasonable considering the entire context of the statement and the other
statemerd included in thécomplaint]”). Pullen stated simply that Tellabs equipmeat “in
the network,” meaning that AT&T had integrated Tellabs devices in its 3Grieamdwas
utilizing those devices in operating its netwaskof July 27, 2012. Plaintiffs canreainstrue
Pullen’s statement into an assurance that sales to AT&T “were contiiougngw, and that there
was no concern with respect to AT&T.” Doc. 99 at &Plumbers & Pipefitters Local Union
No. 630 Pension-Annuity Trust Fund v. Allscripts-Misys Healthcare Solutions7 i&cF. Supp.

2d 858, 878 (N.D. Ill. 2011(rejecting plaintiff's claim that a statement was misleadnajding
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that“i n its actual context a reasonable investor would not arrive at the conclusioiffPlaint
proposey. Thus, Plaintiffs cannalemonstrate that Pullen’s assertibat Tellabs was in
AT&T’s network was false or misleading when made.

Plaintiffs also take issue with Pullen’s statement tHatould expect as customers are
telling me, they want to get a retuon investment on their 2G and 3G assets and that will be in
the network a very long time.Doc. 92 § 126 Plaintiffs claimthat this statement was false or
misleading because the robust sales of 5500s to Ali&Etemporary and therefore Tellabs
would not be in the network for a “very long timeBut again,Plaintiffs' claim does not
contradict Pullen’s statement. Pullen redeto the length of time in which Tellabs products
would remain in AT&T’s network.He didnotspeak tdhe length of time tat AT&T would
continue to purchase Tellabs’ 3G equipment. Plaintiffeaallege any facts indicating that
Pullen’s prediction-thatTellabs products wouldxist as part oAT&T's 3G network
infrastructurefor “a very long time”"—was false at the time @even in retrospect. Thus, Plaintiffs
do not sufficiently allege that Pullen’s statement was false or mislea@iaglen City ] 2011
WL 1303387, at *27.

On the same call, Pullen was asked whether Tellabs might have experienced “some
modest share shifting for Backhaul during the [second] quarter.” Doc. 98-1 at t&&pdmse,
Pullen said that any loss of market share was “very modest. Very molttesPlaintiffs claim
that, “[t]he shift was not ‘modest’#was actually severe. Tellabs knew that as a result of the
new vendor, its highest margin products—the 8600/8800 would dramatically reduce AIE&T sa
and Tellabs did not have a replacement. These forecasts were provided to Pullenligontinua
throughout the Class Period.” Doc. 92 § 128. But Pullen was asked'sitangt shifting” in the

past tensethat is, during the second quarter of 2010. Plainhtfésm that Tellabs would

23



experience severe loss of market share in the future does not render Pullenenstatdrzave
been false or missling when made[A]n accurate report of past successes does not contain an
implicit representation that the trend is going to continde re Burlington Coat Factory Sec.
Litig., 114 F.3d 1410, 1432 (3d Cir. 199%plati v. Commerce Bancorp, In&No. CIV. 04-3252
(RBK), 2005 WL 3797764, at *7 (D.N.J. Nov. 7, 200&i'd, 220 F. App’x 97 (3d Cir. 2007)
(statements about past performance “state nothing more than empiricaljadtsg as those
numbers are accurate, they cannot create Rukd liability”); Garden City 1] 2012 WL
1068761, at *1@a statement that is, on its face, limited to the past is not actionable as a
misleading projection of future performance).

Plaintiffs also claim that Pullen lied or misled the market when he statedptwiawe to
perform well in this account” and “we’re seeing growth on the embedded base[.] 9®bat
7, 18. Plaintiffaallege thathese statements were false becdbsfendants knew that they
could not continue to perform well on the account, as they had aged and its top sellers, including
the 5500 and 8800 were known to have an expiring shelf life.” Doc. 92  127. Pl&untifés
allege,“Tellabs knew that AT&T sales would began [sic] to fall precipitously—quite the
opposite of seeing ‘growtnahe embedded base.ltl. Again, thisis an instance where Pullen
made statemesaboufTellabs’ successelling products t&AT&T , butPlaintiffs allege that the
statements were false or misleading because Tellabs’ s#i@&ib declinedin the future.
“[A] n accurate report of past successes does not contain an implicit repr@séngatihe trend
is going to continué Burlington Coat Factory114 F.3cat 1432 Galati, 2005 WL 3797764, at
*7; Garden City 1] 2012 WL 1068761, at *10. ThuBlaintiffs havenot sufficiently alleged that

anything in theJuly statements was false or misleading.
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C. August of 2010
On August 12, 201®Rullen again participated on a conference call with analysts. Since
the July 27 call, AT&T had publicly announctete canpanies that would be itdomain
suppliers.” Tellabs was not included as one of AT&T’s domain suppliers. On the August 12
call, when asked about concerns retaining AT&T’s business, Pullen stated:
First of all, and maybe most important, | can’t speakA®&T.
You folks need to talk to them. But having said all that, what |
will share with you is they're a very good customer. Our orders
still remain very good, and we’re approved in their mobile
backhaul and obviously it's growing demand there. As $hared
on the earnings call, we do know that they’re about to introduce a
new vendor into the mix. But we continue to be deployed in their

current business, and you know, it's a big and growing
marketplace. We’ll continue to do well there.

Doc. 984 at102.

Plaintiffs allege that “the statement referencedabove was materially false and/or
misleading because Tellabs’ current business was not a growing markétfidac. 92 I 132.
In this instance, Plaintiffs interpret Pullen’s statementsviaathat no reasonable person could
read them.AllscriptsMisys 778 F. Supp. 2dt 878. Pullen stated that the telecommunications
marketplace operhaps AT&T’s telecommunications business was “big and growing.” He did
not say or imply that Tellabs’ buress fom AT&T was big and growing. Andytreferring to
“growing demand there,” Pullen was referring to the demand on AT&T’s network anthéhus
amount of infrastructure products AT&T would purchase fitsnsuppliers Pullen did not state
that Tellabssales to AT&T were growingMoreover, Pullen volunteered that AT&T was
“introduc[ing] a new vendor into the mixifi the form of AlcatelLucent’s forthcoming pure
ethernet solution. ThuBullen’s statement that Alcatelicent would compete for AT&T's
future business provides context &yforwardlooking statement regarding Tellabs’ sales to

AT&T. Doc. 98-1 at 102AllscriptsMisys 778 F. Supp. 2dt 878(context of statement is key
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to determining whether it was false or misleadinig)the context of thentire conferenceall
and the well-known realities in the marketplace at the tim@easonable investor would not
conclude that Pullen had predicted growing sales to ATEIT(“[I] n its actual context a
reasonable investor would not arrive at the conclusion Plaintiff proppses.

Moreover, Pullen’s statements that Tellabs would “continue to do well” and thahdem
would grow are so vaguely optimistic as to be immaterRilillen did not say anything “that
[was] so discordant with reality thpt] would induce a reasonable investor to buy stock at a
higher price than it was worth ex ante. .[Pullen] put a rosy face on an inherently uncertain
process; investors would have expected no leSgsénstadt v. Centel Cordl13 F.3d 738, 746
(7th Cir. 1997) Tellabs | 437 F.3d at 597 (defendant’s statement that, “we feel very, very good
about the robust growth we’ experiencingdeemedoo vague to be actionabléftiscripts
Misys 778 F. Supp. 2dt 872 (defendant’s Statements thdit] was‘confiden]t] in [its] ablity to
deliver solid results,” and was ‘in position to capitaliaa’a significant market opportunity
amount to nothing more than vacuous management speak; they are therefore not dgtionable
(second and third alterations inginal).

In further support of their claim that Pullen’s statements were false, Plareafisert
their stock allegations that “Tellabs’ existing products had aged and itdltp sere known to
have expiring shelf life,” and that its “WiChorus based products never miaklial Doc. 92
1 133. Againthe challengedtatemergdo not include any reference to the shelf life of any of
Tellabs’ existing products or the viability of Tellabs’ WiChorus products. So Fisicannot
support their claim @t Pullen’s statements were false by citing such disconnected factual

allegations.Harley-Davidson 660 F. Supp. 2dt 1000(dismissing the complaint because it
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lacked “factbased connections between a speaker, a statement, and specific, contradictory
information presumably known to that speakethattime the statement was made”).

Tellabs also stated in August of 2010 that it was pursuing a partnership with Jonéer
of AT&T’'s domain suppliers. Specifically, a Tellabs representative statckntly | was
speaking with Kevin Johnson at Juniper and we have our products interoperating around the
world for customers as well. And so our equipment’s in their lab, we're doing interdipgrabi
testing with them for customers around the world, including AT&T.” Doc. 92 § 134. Rtainti
allege that Tellabs was required to supplement this statement about Juniper withtiofo
“regarding Tellabs’ aging technology, its inability to provide AT&T with newhnology, and
its declining AT&T sales.”ld. § 135. As with any omissioRJaintiffs can prevail on this theory
“[o]nly if omitting the fact would make the statement so incomplete as to be misléading.
Harley-Davidson 660 F. Supp. 2dt 984 {nternalquotationmarksomitted)(citation omitted)
Here,the statement regarding a potential partnership Juitiiper had no direct connection to
Tellabs’ aging technology or other impendiitallengesuch that anyone could find the
statement misleading in light of the omission. But Plainéilé® allege thahe statement was
false because “CW1 relayed that Tellabs refused to work with Juniper and decidediriue
solely on its own, with AT&T then refusing to purchase products fitetlabs]}” Doc. 92
1 136. BumeitherPlaintiffs nor CW 1 makeslear wren Tellabs decided against partnering with
Juniper. Merely pointing out that Tellabs eventually decided against a partnertshjumiper
does not render untrilee statemestregarding interoperabilitiesting or a potential partnership
Plaintiffs do not allegethat Tellabs products were not actually in Juniper labs or that Juniper and
Tellabs werenot considering a partnership in August of 2010. Thus, Plaintid#shs with

regard to these statements falil.
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D. January and February of 2011

Plainiffs assert that “investors slowly began to learn the truth” on January 25, 2011,
when Tellabs announced its Q4 2010 earnings. Tellabs reported revenues of $410.5 million
during the final quarter of 2010, which was in line with the low end of the congpguoidance
of $410 to $430 million. But included in this number was approximately $30 million that, but
for a few changes, Tellabs would have recognized in the following quarter.

First, Tellabs’ revenues included almost $20.8 million that the company reabgnize
during the fourth quarter of 2010 rather than the first quarter of 2011 as a resulodified
purchasingarrangement with a customer. Tellabs stated that when it set the fourth quarter
guidance, it anticipated making this change. Howeddrf,9—Tellabs’ Director of Supply
Chain and Global Order Fulfillment, who contributed to the preparation of the company’s
guarterly financial forecasts and revenue repedtated that senior executives did not decide to
recognize the additional revenue isbmepoint after they received internal revenue reports
showingthat the company was going to fall short of its target.

Second, Tellabs’ fourth quarter earnings included $9 million that would have been
recognized during the following quarter but faliabs “earlyadopt[ing] two required
accounting standards related to revenue recognitiofor transactions originating or materially
modified in 2010. These new standards generally result in earlier revenueitieadban under
previous standardsr certain deliverables in multiplelement arrangementsid. § 142.

Plaintiffs claim that this “further artificially boost[ed] earningsd. § 19. Analysts recognized
that without theechanges fourth quarter revenues would have been closer to $380 million,

approximately 8% below the company’s guidance. Dod a8t4-15, 62. Tellabs
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simultaneously projected first quarter 2011 revenues between $315 and $335 million, agich w
disappointing news for investors. On January 25, 2011, Tellabs’ stock price fell by 19%.

Plaintiffs challenge two pages of single spaced block quoted statementdaing, Tel
asserting again that “[tjhe statements contained tb1f153 above were materially false and or
misleading when made because by this time, Tél@bsting products had aged and its top
sellers were known to have expiring shelf life.” Doc. 92 { 154. But again, nothing in the block
guoted statements contradicts Plaintiffs’ assertions. Plaintiffs assert tHabSTeontinued to
tout its sales ahgrowth, fully knowing Tellabs’ financials were in trouble and that sales would
not continue to grow.ld. 1 149. But Plaintiffs do not connect this allegation to any
contradictory statement by Defendaras the PSLRA requires them to ddarley-Davidson
660 F. Supp. 2dt100Q Garden Cityll, 2012 WL 1068761, at *5. In fact, none of Defendants’
guoted statements from January of 2011 support the assertion that Tellabs wastsoatinggi
sales.For examplePullen said, “[i]n the fourth quarter, our Digital Cross-Connect and data
revenue in North America declined. As a result, our revenue declined sequémtiadl fourth
qguarter and will decline again in the first quarter.” Doc. 92 { 148. Therefonetifdai
overarching allegation witregard to these statements fails.

The onlyaffirmative statement by any Tellabs representative from January of 2011 that
Plaintiffs directly challenge i8Viggins’ assertion thathen the company set its guidance it
anticipated changing the distributiarrangement witla customer thaled to the early
recognition of $20.8 million. But Plaintiffs only make this argument in passing, pdrkapase
whether the company anticipated adopting the financing arrargemmen it set the projections,
is clearly ot material. “The crux of materiality is whether, in context, an investor would

reasonably rely on the defenda$tatement as one reflecting a consequential fact about the
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company.” Tellabs | 437 F.3cat596. Put another way, “there must be ‘a sutigthblikelihood
that a reasonable purchaser or seller of a security (1) would consider timep@tant in
deciding whether to buy or sell the security or (2) would have viewed the total mix
information made available to be significantly altered isgldsure of the fact.”ld. (quoting
Longman v. Food Lion, Inc197 F.3d 675, 683 (4th Cir. 1999)plaintiffs fall far short of
demonstrating or even alleging a substantial likelihood that a reasonatg&inwould rely on

or trade basedn Pullen’sstatement that the company anticipated making the adjustment with its
customer when it set its guidance for the fourth quarter of 2010. Nor does the timing of the
company’sdecision significantly alter the total mix of information available to investors.
Because the challenged statement was immaterial, Plaintiffs cannot processdveryg on this
allegation.

Finally, Plaintiffs obliquely allege that Tellabs misrepresented its earmihgs the
company announced revenues of $410.5 million during the fourth quarter of 2010 because that
number wasihflated’ by Tellabs’ early recognition of almost $30 millioAlthough Plaintiffs
refer to Defendants’ early revenue recognition as “questionable,” Doc. 92 ThtiGyathat
Tellabs’ practices “merely inflated 4Q 2010 saled,’Y 140, they do not allege that Tellabs
committed fraud or violated Generally Accepted Accounting Principleskimygtany of the
actions that resulted in the company recognizing $30 million earlier than it othereusd
have.

But even if Plaintiffshadexpressly alleged that Tellabs liedmisled the markethen it
reported $410.5 million in fourth quarter earningisch allegations would still be lacking
because Tellabs promptly explainde details surrounding the early recognition of reventres.

the press release announcing revenues, Tellabs included a section titled ‘pajddpew
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accounting pronouncements,” which explained the company’s early-adoption of the axgcounti
standards that increased the company’s fourth quarter revenues by $8.8 million. And on the
guarterly earnings call, Wiggins explained the impact of the compangisgament with a
customer that caused it to realize approximately $21 million during the fourthropfa2@10
rather than in 2011:

Thesecond thing was we had a change in how we sell to a

customer in North America for a product. It's now included with

other products that had been previously sold through the

distributor. The net result was that those orders for us occurred in

4Q, otherwise would have been in Q1. That was about $21
million. The sum of the two together of about $30 million.

Doc. 98-1 at 57. And the conference call transcripts make clear that analystsomaideet, but
for the company’s changes in policy, fourth quarter earnings would have been closer to $380
million. Doc. 98-1 at 14-15, 62Thus, Plaintiffs do not plausibly allege that Tellabs
misrepresented its earnings when it annourckdittedlyaccurate earnings and then
immediately and accurately explaing@ changes from the status quo that resulted in those
earnings.Boca Raton Firefighters& Police Pension Fund v. Devry IndJo. 10 C 7031, 2013
WL 1286700, at *3 (N.D. Ill. Mar. 27, 201&lismissing claims premised on accurate reports of
past earnings)Anderson v. Abbott Lalhsl40 F. Supp. 2d 894, 909 (N.D. Ill. 20@1Accurate
statements of historical fact, such as past financial results, are not aeignafild sub nom.
Gallagher v. Abbott Labs269 F.3d 806 (7th Cir. 2001).
[I. Scienter

In addition to alleging thaDefendants made false or misleading material statements,
Plaintiffs must also allege facts establishing Defendants’ scientarmental state embracing
intent to deceive, manipulate, or defraudéllabsll, 551 U.Sat 319 (quoing Ernst & Ernst v.

Hochfelder 425 U.S. 185, 193 n.12, 96 S. Ct. 1375, 47 L. Ed. 2d 668 (19X&purt may find
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thateven thougta plaintiff has adequately alledjthat the defendaiststatements were false or
misleading, theomplaint must be dismied if theplaintiff has not adequately alleged scienter.
SeeTellabs | 437 F.3cat 600. To satisfy the PSLRA'’s pleading standard with regard to
scienter, a complaint must “state with particularity facts giving rise to agsiméerence that the
defendant acted with the required state of mind.” 15 U.S.C.A. 8 78u-4(b)(2). The Supreme
Court has clarified that for an inference to be “strong” it must be “cogerdtdadst as
compelling as any opposing inference one could draw from the facts alleg@idlis 11, 551
U.S.at324.

Because the Court has already found that Plaintiffs failed to adequatelyaaiiege
material misstatements, the Court need not determine whether Plaintiffs satisBL. R&'®
scienter requirementremier CapitaMgmt, L.L.C. v. CohenNo. 02 C 5368, 2003 WL
21960357, at *9 (N.D. Ill. Aug. 15, 2003) (“Given the aforementioned deficiencies, the court
need not address the sufficiency of plaintiffs’ allegations regarding [Dafés{iscienter.”).
Nonethelesdor the sake oEompletenesghe Court will addresthe scienter element

Initially, because Plaintiffs failed to demonstrate that amtheDefendants’ material
statements were false or misleaditigeyalso cannot establigtienter. As discussed above,
when read in the light most favorable to Plaintiffs, none of the allegations $Athe-
including the informatiorirom confidential witnesses, enmdttached to th8AC, or
Defendants’ own statementssufficiently allegethat Defendants knowingly or recklesslpde
false or misleading material statengen®huspPlaintiffs cannotallege that any of the Defendants
actedwith scienterin making misleading material statemen@arden City ] 2011 WL
1303387, at *28 (“In many ways, the analysis the Court has undertaken . . . above overlaps with

the scienter analysis; for if Plaintiffs have failed to properly pleadatimabf [Defendant’s]
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statements were false or misleading, Plaintiffs could hardly alleg®#fahdants made false
statements with the required stafanind.”). But even if Plaintiffs had adequately alleged
misleading materiadtatements, their deficient allegations of scienter would independently doom
the SAC.

In addition to the allegations discussed above, Plaintiffs use two types of evidance
attempt to bolster their allegations of scienténat Defendants’ motive to lie was clear from
Wiggins’ stock sales and Pullen’s incentive payments. While a motive to liersquoted to
demonstrate scientéfellabs I 551 U.S. at 325, it is relevant to the Court’s determina@ay,
of Livonia Emps.Ret Sys. & Local 295/Local 851 v. Boeing Col1 F.3d 754, 758 (7th Cir.
2013) (“Without a motive to commit securities fraud, businessmen are unlikely to carf)mit

To establish this motivélaintiffs allege that because Wiggins owned and regularly sold
Tellabs stock, he benefitted from artificially inflating the stock price dutegClass Period. As
the Seventh Circuit has made clear, “because executives sell stock all the time |lssockisa
generally be unusual or suspicious to constitute circumstantial evidencerdéstiPugh v.
Tribune Co, 521 F.3d 686, 695 (7th Cir. 2008). Plaintiffs insert intoaSAE€ a summary of
Wiggins’ stock sales from “the 10.5 months leading uph¢oGlass Period” as well as two
preceding intervals. Doc. 921%4. Plaintiffs allege that in then and ondalf months preceding
the Class Period, “Wiggins gained knowledge that AT&T was going with anothéorndand]
he began increasing his stock sales dramatically out of line with the two 10.5 maoods per
preceding that time.'ld. But Plaintiffs do not provide any information about Wiggins’ stock
holdings or saleduringthe Class Period. If Plaintiffs allege that Wiggins had incentive to
inflate Tellabs’ stock price because he could profit by selling stock during the Béaiod, they

should explain how much stock Wiggins sold during the Class PeBed.Garden City, RO11
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WL 1303387, at *30Harley-Davidson 660 F. Supp. 2d at 1001. Plg#is allege that Wiggins
and others misled the market into inflating the value of Tellabs siathkg the Class Periad
But if Tellabs’ stock price was not artificially inflated until the start of@hass Period, it does
not support Plaintiffs argument to show that Wiggins sold more stock thanbe$ordthe Class
Periodbegan Ronconi v. Larkin253 F.3d 423, 436 (9th Cir. 2001) (rejecting plaintiffs’
argument that the defendant’s stock sale supported an inference of scientebataast
defendnts “sold too soon to be taking advantage of their allegedly fraudulent statements,
because the price increase allegedly caused by the fraud occurred after theyl$ais,
Plaintiffs’ allegations regarding Wiggins’ stock sales do not support a cantlinaitt Wiggins
had motive to mislead the market.

In attempting talemonstrate Pullen’s scienter, Plaintiffs allege that because “75% of his
[year 2010] compensation was determined by the financial performance of tipagom
including specific finanal benchmarks,” Pullen had incentive to lie to achieve those
benchmarks. Doc. 92 § 15. Plaintiffs further allege that the 2010 “benchmarks welertzat
by the premature recognition of revenue in 4Q 2010.” While this might be compelling
evidenceof Pullen’s motive, the facts alleged do not support Plaintfésm. First, Tellabs
narrowly failed to achieve two out of the four financial benchmarks used to detd?alier’s
conmpensation—the company fell less than half a percentage point b&b8%o operating
expense ratio and one percent shy of 30.4% growth product revenue in 2010. Second, Tellabs
achieved the total revenue target by more than $42 million in 2010. But Plailhidfis that the
early recognition of funds in 2010 amounted to only approximately $30 million, so it cannot be
said that Tellabs méhis benchmark as a result of the early recognition of revenue. As for the

fourth benchmark, th8AC states only that the company realized 48.3% total margin percentage
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against a target @f5%. In sum, Plaintiffs do not demonstrate that Pullen received any additional
money as a result of the company’s “premature recognition of revenue” oleggddy
misleadingstatement. In light of all of the facts properly before the Court, Plairdiffsof
demonstrate even a cogent inference of scienter, let alone one that is at leasedsgamsp
competing inferences.
V. Control Person Liability

In Count I, Plaintiffs seek to hold Wiggins and Minichiello liable under § 20(a) of the
Securities Exchange Act becaukey were “controlling persons” as defined by the statute.
However, because Plaintiffs fail to adequately plead a violation of § 10(b) or Rule h@fr-5, t
8 20(a) claims also failPugh,521 F.3d at 693 (dismissing plaintiff's control person claims
because “to state a claim unde2®&a), a plaintiff must first adequately plead a primary violation
of securities laws-here, a violation of § 10(b) and Rule 10b-5").
V. Dismissal with Prejudice

Finally, the Court must determimeéhether to dismiss th®AC with prejudice or whether
to grant Plaintiffs leave to file a third amended complaint. When determining whettismiss
with prejudicein the securities contexteach case must be evaluated on its own merit, in light of
its own procedural history.Fannon v. Guidant Corp583 F.3d 995, 1002 (7th Cir. 2009).
When “plaintiffs had, as a practical matter, a number of opportunities to craftdadainthat
complied with the standards of the PSLRA” and continue totfeslGurtsis “entitled to bring
this litigation to a close with a dismissal with prejudic&d’; see also Pugb21 F.3d at 583
(affirming a dismissal with prejudice of a second amended compl&atjien City I| 2012 WL
1068761, at *14 n.7 (discussiR@nnonand ultimately dismissing the case with prejudice after a

previous dismissal without prejudice). Now before the Court is the third iterattbe of
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complaint. The Court already dismissed the First Amended Complaint without peejurdi
light of the facts alleged in th8AC as well as this case’s procedural histahe Court finds that
further leave to amend would be futile and tdismisses th&AC with prejudice.
CONCLUSION
For the above stated reasons, Defendants’ motion to dismiss [94hisdjand the

Second Amended Complaint is dismissed in its entirety with prejudice.

(

SARA L. ELLIS
United States District Judge

Dated:February 9, 2015
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