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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IGNACIO ALVAREZ, )
)
Plaintiff, )
) No. 13 C 703

V. )

) JudgeSara L. Ellis
WEXFORD HEALTH SOURCES, INCet al.,)
)
Defendand. )

OPINION AND ORDER

Havingsprained his ankle playing basketball while incarcerategtateville Correctional
Center (“Stateville”),Plaintiff Ignacio Alvarez sught medical treatment for the sprain and
chronic pain he experienced. Dissatisfied with the medical care he receiveddhkisil81983
deliberate indifference suit against Defendants Wexford Health Source@Wexford”),
Arthur Funk, M.D., Imhotep Carter, M.D., and Saleh Obaisi, M.D. (collectively, thecfaud
Defendants”), as well as Marcus Hardy and Royce BrBwed (collectively, the “IDOC
Defendants”) Both the Wexford and IDOC Defendants have filed motions for summary
judgment. Because Alvarez omot demonstrate that Dr. Carter, Dr. Funk, Hardy, or Brown-
Reedacted with delibeate indifference to his ankle injury and he has abandoned his claim
against Wexfordthe Court grants judgment in their favor. But because questions ekisias
to whether Dr. Obaisi’s treatment of Alvarez demonstrates deliberatenedice Alvarez’s

claim against Dr. Obaisi must proceed to trial.
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BACK GROUND"

Alvarez challenges the medical care and treatment he received while an inmate at
Stateville. Hardy was Stateville’s warden from 2009 to 2012. BriResd was Stateville’s
health care unit adinistratorduring the relevant time. Wexford, a private corporation, has a
contract with the lllinois Department of Corrections (“IDOC”) to provide wedservices to
inmates at IDOC facilities, including Stateville. Dr. Funk has served asovdés Regional
Medical Director for the Northern Region of lllinois, which includes St#e\since 2005. Dr.
Carter was a physician and Stateville’s medical director from July 25, 201aytd 04 2012.

Dr. Obaisi followed Dr. Carter as Stateville’s medidaéctor beginning in August 2012,
although he worked as a physician there before assuming the medical direitimm.pos

On August 11, 2011, Alvarez injured his left ankle playing basketball in Statevilghit
yard. A medical technician took Alvarez from the yard in a wheelchair to the hasdthrat
infirmary, where nurses evaluated his ankle and gave him an ice pack. They admdted £
the infirmary, where he received pain medication. Alvarez’s medical charaies he suffered
from sweling, bruising, tenderness, limited range of motion, and joint pain that night. The next
morning, Dr. Carter evaluated Alvarez. He diagnosed Alvarez with a left sppida and sent

him out for xfay imaging. When Alvarez returned, hheceivedcrutchesand pain medication

! The facts in this section are derived from Jomt Statement of Undisputed Material Faétb/arez’s
statements of facts included in his responses to the IDOC and Wexford De¢nuzions for summary
judgment, and the IDOC andéiford Defendants’ responses to Alvarez’s statements of fabts Court
has considered tHBOC and Wexford Defendantebjections toAlvarez’'s statemert of fact and
supporting exhibits, as discussed below, lasincluded in this background section only those portions
of the statements and responses that are appropriately presented, supporgdelamtdo resolution of
the pending motion for summary judgmet] facts are taken in the light most favorable to Alvatbe
non-movant.

2 Dr. Funk estified that he does not independently recall ever treating Alvarezyfaoarplaints
concerning his left ankle. Nor do Alvarez’'s medical records contain anyamstéty Dr. Funk.
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andwasdischarged to his cell. A correctional officer informed Alvarez that higy xlichnot

reveal a break. Dr. Carter prescril®ddarez a medical permit for crutches and ailayntil

August 15, 2011. Alvarezcallsusingthe crutches for approximately four to eight weeks.
Alvarezperiodically placed his name on the sick call for follow-up examinations. Somgtimes
however, he could not make appointments because Stateville would be on lockdown. When the
medical staff at Stateville did see him, thpgscribe Alvarez mecatationto alleviate the pain in

his ankle. Alvarez acknowledgtsat healwayshadenough pain medication.

After tending toAlvarez immediately aftehnis injury, no one on the medical staff saw
him againuntil December 12011. Before that, however, on OctoberHe&wrote to Dr. Carter,
copyingDr. Funk, Brown-Reed, and Hardy,domplainthat he had not been seen by a doctor or
orthopedic specialist after August 12 even tholghvas in acute pain. He also wrote separate
letters that same day to Dr. Cartexsking for an MRI, and to Hardy, asking for additional help,
because he beliediéhis injury was more serious than diagnosed.

On November 22, Alvarez requested a nursing appointment to follow up on his ankle
injury. A nurse saw himmDecember land noted subjective complaintsl@it anklepain and
swelling Sherecommended follow-up with a doctor. On December 9, Dr. Anton Dubrick saw
Alvarez, who also noted complaintsasfklepain and swelling, angrescribed pa medication
and another follovwsp after a new xay was taken. On December 15, theay came back
negative. On January 10, 2012, Alvarez wrote to Hardy, asking again for an MRI and to see a

foot specialist'

® The record does not include a certificate of service or any otbef @i mailing for these letters or
whether any of these Defendants received the letters.

* Again, the record does not indicate whethlsrarez senthis letteror whether Hardy received or read it.
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On January 31, 201Pyr. Carter saw Alvarez. Heotedthat Alvarez had recurrent pain
in his left anklebut no new injury. Based on this and the negativ@yxrom DecembeDr.

Carter diagnosed Alvarez with pdstumatic tendonitis and recommended a steroid injection to
relieve his pain. Alvarez received a cortisone shot on FebruadnZebruay 12, Alvarez
againwrote to Dr. Funk asking for help in obtaining medical treatme®n March 13, Alvarez
did not appear for a physical. But on MarchA&saw Dr. Carterreporing that the cortisone
shot did not relieve his ankle pain. Dr. Carter referred Alvarez to the Univefsilinois
Chicago Medical CentdfUIC”) for an orthopedic evaluation of his foot. Wexford reviewed
and approved the referral on March 19. It took until JunrAlvarez to see the UIC
orthopedic physiciafi. An x-ray taken at UIC came back negativ&@he UIC orthopedic
physicianrecommended physical therapy, an ankle brace, and a follpandplvarez received
a list of exercises he atal perform inside his cell. Alvarez testified he tried performing the
exercises buthat his mobilitydid not improve. Alvarez also did not return to UIC for a follow-
up.

Onthesame day as his UIC visAlvarez was also seen at thedfthcareunit at
Statesville. Notes from that day indicate Alvacezild walk on his left ankle without distress.
On June 30Alvarez saw Dr. Obaisi and discussed the UIC specialist’s findings with him. D
Obaisi prescribegain medication for him and noted plans to follow up on the UIC specialist’s

recommendations. On August 25, a nurse mea\lvadez for an ankle bracand noted in his

5 As with Alvarez’s other letters, the record does efiect that Alvarez sent the letter or that Dr. Funk
received or read it.

® Dr. Carter and Dr. Obaisi stated they do not personally schedule refemalside medical facilities.
" Alvarez requested an MRI when at UIC and on several other ocsabigimo doctor he saw

recommended an MRI.
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file that she placed an order for On September 4, 2012, Alvalellow-up appointment was
rescheduled because Dr. Obawsis not preserthat day That same day, Alvarez wrote Dr.
Obaisi complaining that he had yetrexeive the treatment recommended by the UIC orthopedic
specialist and agkg for Dr. Obaisi’s helgn receiving it®> Alvarez nextsaw Dr. Obaisi on
Septembr 26. Dr. Obaisi noted no acute findings althoughdi@mowledgedhat Alvarez had
not yet received his ankle brace

Alvarez did not receive his ankle brasetil April 2, 2013° Alvareztestified that he
subsequently decided to stop wearing hisabkhce and allowetie medical permit authorizing
the brace’s use to expire because the brace was not working, making the bracg’‘eetese
he still experienced pain. Doc. 115 § 34. Alvarez did not consult with any doctor or medical
staff in deciahg to stop wearing the brace. On August 30, 2013, Alvarez’s order for physical
therapy was cancelled, based on the fact that he hadmplaired of ankle pain since
September 2012. Alvarez did receive physical therapy for his ankle between August and
November 2014. When Alvarez saw Dr. Obaisi on December 29, 2014, Dr. Obaisi noted that,
since receiving physical therapdvarez had not had ankle painn their professional medical
opinions, having reviewed Alvarez’s medical records, Dr. Carter, Dr. Obaisi, raifaifik
testified that their own involvement and all Wexftanhployed healthcare personnel’s medical

care and treatment of Alvarez complied with all applicable community stanafamrd=dical care.

8 Again, here is no evidence in the record as to whether Alvareztsetdtter oDr. Obaisiactually
received or read.

°Dr. Carter and Dr. Obaisi both testified that once an order is placed foklarbeace, they as medical
directors would have no further role in ensuring that a prisonerAlkarez, receives the ankle brace,
instead relying on the Stateville medical and correctional staffs to ehsititbe prisoner receives the
brace.
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Regardingadministrative grievances surroung his medical treatmenilvarez filed a
formal grievance in which he sought “proper medical attention specifexald.R.1. on ankle”
on September 4, 2011. Doc. 115-1 at 46. On December 27, Anna McBee, a grievance officer,
denied Alvarez’s grievance after reviewing his medical recawdgh indicated that Alvarez
appeared to be receiving appropriate medical attention. Hardy signed\déBae’s findings
on January 3, 2012Alvarez appealethe denial of his grievance on January 25, 2012. On June
18, 2012, IDOC’s administrative review board recommended denying the grievand®base
Alvarez receiving continued treatment for his ankle. On July 8, 2012, Alvaréafilew
grievance, asking for his UIC medical files and requestegtmentbased orthe
recommendations of the UIC orthopedic physician. Hardy denied the grievaate as
emergencyindicating it should be filed through the normal process.

LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuinesissaay
material fact and the moving party is entitled to judgment as a matter oFdhWR. Civ. P. 56.
To determine whether a genuine issue of fact exist$; tliet must pierce the pleadings and
assess the proof as presented in depositions, answers to interrogatoriesopasnaisd
affidavits that are part of the recorBled.R. Civ. P. 56 & advisory committee’s noteghe party
seeking summary judgment bears the initial burden of proving that no genuine issueiaf mate
factexists Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 9Ed. 2d 265
(1986). In response, the non-moving party cannot rest on mere pleadings alone but must use the
evidentiary tools listed above identify specific material facts thalemonstrate genune issue
for trial. 1d. at 324;Insoliav. Philip MorrisInc., 216 F.3d 596, 598 (7th Cir. 2000)though a

bare contention that an issue of fact exists is insufficient to create a faspuaigellaver v.



Quanex Corp., 200 F.3d 485, 492 (7th Cir. 2000), theutt must construe all facts in a light
most favorable to the non-moving party and draw all reasonable inferencespartifatfavor.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 9Ed. 2d 202 (1986).
ANALYSIS

Motion to Strike and Other Procedural Issues

Before addressing the merits of Alvarez’s claim, the Court must addxessalse
procedural issues. The Court’'s summary judgment procedures differ from Loed@RL in
that this Court requires the partiessubmit a joint statement of undisputed fa&=e Sweatt v.
Union Pac. R.R. Co., 796 F.3d 701, 711-12 (7th Cir. 2015) (affirming this Cewtimmary
judgment case management procedures). The party opposing summary judgment easf,, how
submit additimal facts it contends demonstrate a genuine issue of material fact ipdeses
providing citations to supporting materidt.; Judge Sara L. Ellis, Case Procedures, Summary
Judgment Practice, ptt/www.ilnd.uscourts.gov/judge-info.aspx?VyU/OurKKJRD
FUM5tZmA==. These additional facts must be genuinely disputed; the non-moving party may
not use the response as an opportunity to sidestep the joint pr6eedsdge Sara L. Ellis, Case
Procedures, Summary Judgment Practice (“The parties may netfilé the Court will not
consider -separate statements of undisputed fact$igre, Alvarez includes in his responses his
own narrative of facts, citing not only to the parties’ joint statement but also tmaddi
supporting material where his retionof the factds not supported by the joint statement.
Defendants take issue with Alvarez providing his own narrative, arguing thatnhermines the
joint process. Th€ourt agrees that, to the extent Alvarez refiesindisputed facts, thosecta

should have been included in float statement of facts. Bas Defendantsiust admitsome



of Alvarez’sadditionalfacts are disputedllowing the Court to consider them in resolving the
pending motions.

Additionally, the WexfordDefendantsjoined by the IDOC Defendants, move to strike
the declaration of Edgar Naranjo, which Alvarez attached to his response to tfeedNVex
Defendantsmotion for summary judgment. Alvarezdid not provié Defendants with a copy
of Naranjo’sdeclaratiorprior to filing his response to the summary judgment mottons.
Naranjo’s declaration is dated June 6, 2016 and washijle&lvarez (and first received by
Defendantspn August 1, 2016. Fact discovery closed on January 16, 2015. Although the Court
recruitedcounsel for Alvarez after that date, his counsel represented to the Court on October 7,
2015 that he did not need further discoveig the parties worked on their joint statement of
facts, with Defendants providing declarations from Dr. Carter, Dr. FunikDar@dbaisi at that
time, Alvarez did not do the same. Inste@lyarez chose to disclose Naranjo’s declaration
almost four months after the parties submitted their joint statement of facts ardi®dst filed
their summary judgment motions, attemptiagdise additional issues that should have been
explored prior to the parties expending time and money on the joint statement ofdacts a
crafting their arguments for summary judgment based on the knownameiacts This
unfairly prejudiced and sprisedDefendants.See Bamcor LLC v. Jupiter Aluminum Corp., 767
F. Supp. 2d 959, 970 (N.D. Ind. 2011) (“A party cannot wait until the opposing side points out it

lacks evidence to procure evidence to support its claim.”). As a result, Defendartttbea

10 Alvarezfiled a motion for leave to file a sueply to Defendants’ motion to strif&54]. Alvarez filed
this motion and noticed it for the ruling date the Court set on Defendartisimfor summary judgment.
The Court denies Alvarez’s motion for leave te fl suireply; further, Alvarez’s sur-reply would not
have altered the Court’s analysis regarding Defendants’ motion to strikejdaedfidavit.
" The parties dispute whether Naranjo was disclosed as a witness durimgedjs Alvarez was not
represeted when discovery was formally open, but he did identify Naranjo as andadiwho
observed his injury during his deposition. Defendants’ awareness of dlasajpotential withess is not
dispositive of the motion to strike, however.
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faulted for not having acted during discovery to depose Naranjo, having receiveddittiion
that Alvarez would attempt to rely on his testimony to defend against summaryegjaidgeh
Buffone v. Rosebud Rests., Inc., No. Civ. A 05C5551, 2006 WL 2425327, at *3 (N.D. Ill. Aug.
21, 2006) (refusing to bar witness at trial who was identified by plaintiff at depolsut not in
Rule 26(a)(1) disclosure where defendant did not exercise diligencemptitg to depose
witness prior to close of discexy after witness was identified). Therefotlee Court strikes the
Naranjo declaration and disregards any statements of fact dependett Seeit.ynch v. Vill. of
Hawthorn Woods, No. 10 C 5707, 2013 WL 389019, at *5-6 (N.D. Ill. Jan. 31, 20&3)gng
to consider testimony of witness disclosed after summary judgment motion wa8ridiéat
that late disclosure was not substantially justified and that admission wouldhifelrend
prejudicial where defendants had structured their arguments ba&srtoas existed without
disclosure).
. Deliberate Indifference Claim

Correctional officials and health care providers may not act with dekbieitference
to an inmates serious medical needBstelle v. Gamble, 429 U.S. 97, 104, 97 S. Ct. 285, 50 L.
Ed. 2d 251 (1976)Fieldsv. Smith, 653 F.3d 550, 554 (7th Cir. 2011Deliberate indifference
has both an objective and a subjective elen{éhthe inmate must have an objectively serious
medical condition, an(R) the defendant must be subjeely aware of and consciously

disregard the inmate’medical needFarmer v. Brennan, 511 U.S. 825, 834, 114 S. Ct. 1970,

12\Werethe Cout to consider Naranjo'sleclarationijt would notbe sufficient tacreatea genuine dispute
of fact, as Naranjmerely describes what happened on the day that Alvarez injured his Bliokiee
disputes that Alvarez injured his ankléhese additional fasdo notaffect the Court’'s determination of
whether Defendants were deliberately indifferent to Alvaregsical needgshey only provide context
asto howAlvarezinjured his ankle
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128 L.Ed.2d 811 (1994)Roe V. Elyea, 631 F.3d 843, 85{7th Cir.2011). Defendants argue
that Alvarez’s claim fails on both elemts.

A. Objectively Serious M edical Condition

First, theWexford Defendants argue that Alvarez did not suffer from an objectively
serious medical conditionAn objectively serious medicabnditionis “onethat has been
diagnosed by a physician as mandating treatment or one that is so obviewethatlay person
would easily recognize the necessity for a doctattention? King v. Kramer, 680 F.3d 1013,
1018 (7th Cir. 2012) (quotingentmyer v. Kendall County, 220 F.3d 805, 810 (7th Cir. 2000)).
A condition is also objectively serious if a “failure to treat [it] could result ith&r significant
injury or the unnecessary and wanton infliction of paiHayesv. Shyder, 546 F.3d 516, 522
(7th Cir.2008)(citation omitted) But not “every ache a@hpain or medically recognized
condition” constitutes a serious medical ne€dtierrezv. Peters, 111 F.3d 1364, 1372 (7th Cir.
1997) (noting that, for examplthe failure to treat aommon colds not deliberate indifference).
Courts are divided as to whether an ankle sprain, like that suffered by Alvarezptesman
objectively serious medical conditio@ompare Bacon v. Harder, 248 F. App’x 759, 761 (7th
Cir. 2007) (finding “[a]mple evidence in the record” to supploetdistrict court’s deternmation
that ankle sprain was not a serious medical né¢afyey v. Ghosh, No. 11 C 6716, 2015 WL
8329876, at *5 (N.D. Ill. Dec. 9, 2015) (sprained ankle and chronic ankle pain resulting from
sprained ankle injury that occurred while playing basketball did not amount to an obyective
serious injurywhere there was evidence that plaintiff continued playing basketball déwpite t
condition),with Smith v. Perez, No. 13 C 3490, 2015 WL 5821442, at *2 (N.D. lll. Oct. 2, 2015)
(whether plaintiffs complaints ofexcruciating pain in his feet” was a “sufficiently serious

medical condition for the purposes of a deliberate indifference claimaway question)Byrd
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v. Fenoglio, No. 13CV-193NJR-DGW, 2015 WL 4941731, at *3 (S.D. lll. Aug. 19, 2015)
(ankle condition and accompanying pain and swelling constituted serious medialQueen
v. Hardy, No. 11ev-1173, 2015 WL 1119409, at *4 (N.D. lll. Mar. 10, 2015) (severe foot pain
satisfied objective element of deliberate indifference glaiohnson v. Dunlap, No. 09 C 4471,
2010 WL 3516101, at *3 (N.D. lll. Aug. 30, 2010) (defendant conceded that ankle injury
suffered while playing basketball was serious medical conditfeere ankle was placed in cast
but x-rays showed no fractures or breaks). Although tgs eppears similar karvey, the
plaintiff in Harvey admitted that he was able to continue playing basketball despite his injury and
alleged pain.Harvey, 2015 WL 8329876, at *5. Here, however, no such evidence of Alvarez’s
abilities exist, with the Qart instead presented with chronic complaoftpainover several
yearsdespite pain medication, a cortisone shot, an ankle brace, and a visit to a specialist
suggesting that Alvarez’s ankle sprain amounted to more than just a minor ache &pain.
Cumbee v. Ghosh, No. 11CV-3511, 2016 WL 5404597, at *4 (N.D. lll. Sept. 28, 2016) (noting
thata“common”injury can also be &erious”one) cf. Johnson, 2010 WL 3516101, at *3
(fracture or break not necessary for ankle injury to be considered seriouslroeddaon).
Thus,Alvarez has at least raised a question of &sdio whether his ankle sprain, which he
testified caused him persistent pain for a number of years thereafter, maysidered a serious
medical condition.

B. Subjective Element of Deliberate I ndifference

The subjective element of a deliberate indifference claim requires thadeféredantact
with a sufficiently culpable state of mird‘something akin to criminal recklessness’egquiring
“that the defendant be aware of and disregar@xcessive risk of serious harm to the inmate.”

Norfleet v. Webster, 439 F.3d 392, 397 (7th Cir. 2006). For a medical professional to be held
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liable under the deliberate indifference standard, he must make a decisionubhtas s
substantial departure from accepted professional judgment, practice, orddanddo
demonstrate that the person responsible actually did not base the decision on suclker.judgm
Holloway v. Del. County Sheriff, 700 F.3d 1063, 1073 (7th Cir. 2012) (quotilagkson v. Cotter,
541 F.3d 688, 697 (7th Cir. 2008)). Neither negligence nor gross negligence constitutes
deliberate indifferenceFarmer, 511 U.S. at 836. The Court must examine the conduct of each
doctor separately.

1. Dr. Carter

Alvarez cannot demonstrate that Dr. Carter deviated from professional dentlaare
in treating his ankle pain, nor can he hold Dr. Cagsponsible for any allegdeatment
delays. Dr. Cartercan only be held responsible for treatment from the time Alvarez injured his
ankle until May 10, 2012, whebr. Carter ended his service as Medical Diveett Stateville
Although Alvarez claims that Dr. Carterust have been aware that Alvafazed a substantial
risk of harm merely because Dr. Cartentinued to treat Alvarez mdrgt after he sufferekis
ankle injury, Alvarez does not suggest or provide any evidehgehe course of treatment Dr.
Carter followed was inappropriatélvarez admits thatdreceived continuous care for his ankle
complaintsunder Dr. Carter, that D€arter referred him to see a speciaisUIC, andhat the
medical staff always prescribed him sufficient medication to address his pain.

Alvarez takes issue with the fact that he never received antMRprisoners are not
entitled to “unqualified ecess to health caret to demand a specific course of treatment.
Hudson v. McMillian, 503 U.S. 1, 9, 112 S. Ct. 995, 117 L. Ed. 2d 156 (19%2iiesv. Carter,

836 F.3d 722, 731 (7th Cir. 2016) (“Prisoners are not entitled to state-afttmedical

treatment.”);Arnett v. Webster, 658 F.3d 742, 754 (7th Cir. 2011) (inmate not entitled to
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“demand specific care” or to “the best care possible,” although he is “entittedgonable
measures to meet a substantial risk of serious hadmdged, the Supme Court has recognized
that “thequestion whether an X-ray or additional diagnostic techniques or forms of treadment i
indicated is a classic exampleamatter for medical judgment,” with a decision not to order an
X-ray or similar measures at most amounting to medical malpraé&istele, 429 U.S. at 107.
Thus, the fact that Alvarez never received an MR, instead only seviexgs$ xdoes not lend
itself to a finding of deliberate indifference against Dr. Carter.

Finally, Alvarez complains th&r. Carter delayed his appointment with the UIC
specialistwhich happened three months after Dr. Carter made the reféfashow that a
delay in providing treatment is actionable under the Eighth Amendment, a plaintifaisas
provide independent evidence that the delay exacerbated the injury or unnecessanbyed
pain.” Petties, 836 F.3cat 730. Alvarez provides no such independent evidence, either through
an expert or in his own medical records, to suggest that the delay in seeing lssspecia
exacerbated his injury or unnecessarily prolonged his &find. at 732-33 (evidence in record
suggested that delay in seeing specialist had detrimental effect wherdistpeatied pain and
gapping due to lack of immobilization). Moreover, the record does not suggest thattBr. Car
was responsible for the delay or even knew;ahgteadDr. Carter testied that he had no
responsibility forschedulinghe UIC visit once he made the refermald Alvarez has provided
no contradictory evidenceSee Harvey, 2015 WL 8329876, at *5 (although delay in inmate
receiving xray was “extraordinary,” no evidence in record that doctor was responsilolelégr
or aware of it) Therefore, because Alvarez has not shown that Dr. Carter’s treatment was
inadelate so as to rise to the level of a constitutional violation, the Court grants summary

judgment for Dr. Carter.
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2. Dr. Obaisi

Unlike with Dr. CarterAlvarez has raised a question of fact as to whether Dr. Obaisi
exhibited deliberate indifference treatingAlvarez’sankle pain. Dr. Obaisi saw Alvarez soon
after his appointment with the UIC specialist. The UIC specialist recommendedhings: (1)
physical therapy, (2) an ankle brace, and (3) a follow-up appointrheéitarez argues that Dr.
Obaisi exhibited deliberate indifference because he knew of the UIC specialist’s
recommendations but did not follow them, failing to obtain the ankle brace for Alvarez unt
April 2013, not pursuing the recommendation of physical therapy, and failing litataca
return to see the UIC specialist, as ordered. “A jury can infer consciougadsied a risk from
a defendant’s decision to ignore instructions from a specialfstya v. Sood, 836 F.3d 800, 806
(7th Cir. 2016). Here, although Dr. Obaisi th#te some steps to obtain the ankle brace for
Alvarez, having him fitted for it on August 25, 2012, the delay in receiving it until April 2013
raisesquestions, particularly considering that Alvarez raised the issue withldaisi again in
September 2012, at least in one visit and purportedly by letter as well. Although 3. Oba
indicates that he has no responsibility for ensuringghahmate receives the ankle brace once
the order is placed, a question arises as to whether he should have purgssect thiter Alvarez
raised it with him in September 2013ee Perez v. Fenoglio, 792 F.3d 768, 781-82 (7th Cir.
2015) (once a prison administrator learns of an excessive risk to inmate healétyotisa
refusal to exercise authority to address the issue may evidence delibafeeemok). Further,

Dr. Obaisi does not provide any explanation for disregarding the UIC spesialist’

¥ The Court notes some disagreement as to whether the physicay tteammended amounted to

exercises Alvarez was to perform in his cell or to physical therapy en&t#teville health care unit was

to provide. It is undisputed, at least, that Alvarez did not receive phytsgzapy until 2014 antthat an

August 2013ote in Alvarez'schart indicates that the order for physical therapy should be cancelled.
14



recommendations to suggest that his decision to ignore them (at least with respefdltovth

up and the physical thepy) wasbased on any reasoned judgmesde Petties, 836 F.3d at 733
(finding that plaintiff had “the right for a jury to hear Dr. Obaisi’s justificasidor his treatment
decisions (or lack thereof) and to determine if Dr. Obaisi was deliberatéfierent, rather than
simply incompetent, in treating his injury” where Dr. Obaisi refused to qidgsical therapy
after specialist recommended Byford v. Obaisi, No. 13 C 176, 2016 WL 4611384, at *6 (N.D.
lll. Sept. 6, 2016) (finding material issue of fact where Dr. Obaisi could not recalhevtid not
recommend physical therapy for plaintiff and “provided no rationale fonfgib order physical
therapy until over a year after it was recommendeBUk see Harvey, 2015 WL 8329876, at *5
(doctor rot liable for deliberate indifference where failure to ensure that inmate received
prescribed physical therapy for sprained ankle amounted to nothing more than gigenoce).
And although Dr. Obaisi suggests that Alvarez cannot demonstrate harm, Alvarezstlige
the fact that he experienced chronic pain continuing into 2014 and that the physigsl bieera
received then appears to have resolved his issues at least argaéssion on the issu&ee
Cumbee, 2016 WL 5405597, at5*(plaintiff's medcal records and testimony created question as
to whether delays harmed plaintiffiRecause these issues cannot be resolved at the summary

judgment stage, Alvarez’s claim against Dr. Obaisi must proceed t&'trial.

4 Because Alvarez’s claim against Dr. Obaisi remains, the Court must address thedetémdants’
additional argument that Alvarez has not shown that heittedrtb punitive damages because he has not
demonstratethat Dr. Obaisi’s conduct was “motivated by evil motive or intent,” orithavolved
“reckless or callous indifference” to his rightalexander v. City of Milwaukee, 474 F.3d 437, 453 (7th
Cir. 2007) (quotingSmith v. Wade, 461 U.S. 30, 56, 103 S. Ct. 1625, 75 L. Ed. 2d 632 (1983)). Alvarez
does not respond to this argument, conceding the p8atBontev. U.S Bank, N.A., 624 F.3d 461, 466
(7th Cir. 2010) (“Failure to respond to an argumentresults in waiver.”). Therefore, the Court
dismisses Alvarez’s request for punitive damages against Dr. Obaisi.
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3. Dr. Funk

Because 8983 createa cause of action based on personal liability and predicated upon
fault, “to be liable under § 1983, the individual defendant must have caused or participated in a
constitutional deprivation.’Pepper v. Vill. of Oak Park, 430 F.3d 805, 810 (7th Cir. 2005)
(citation omitted) ifternal quotation marks omitted). Dr. Funk never personally saw Alvarez.
Instead, Alvarez seeks to hold Dr. Funk liable based on two letters he sent to Dr. Funk in
October 2011 and February 20d@nplaining about his medical car§A] prison official’s
knowledge of prison conditions learned from an inmate’s communications can, under some
circumstances, constitute sufficient knowledge of the conditions to requioffittes to exercise
his or her authority and to take the needed action to investigate and, if necessatify theec
offending condition.”Vancev. Peters, 97 F.3d 987, 993 (7th Cir. 1996).

Dr. Funk argues that there is no evidence hlezever received Alvarez’s letter€ourts
differ as to whether thexistenceof theletter itself is enough to create an issue of fact as to a
defendant’s knowledge, often looking fdher evidenceas to whether defendants would have
received or reviewed correspondence from inmates or whether suclvéaskielegated to
others. See Taylor v. Garcia, No. 11 C 7386, 2015 WL 5895388, at *4 (N.D. Ill. Oct. 6, 2015)
(comparing cases and concluding that “[s]ending letters to a prison ¢fficeal without proof
of receipt, can create a triable issue of fact as to knowledge dependingir content and
manner of transmission”). For example,Jalhnson v. Shyder, the record affirmatively showed
that the defendant did not personally receive inmate correspondence relatedatocggeand so
the court found that a plaintiff's letters to the defendant did not create a gesuia®isact
concerning the defendant’s knowledge of the alleged unconstitutional violation. 444 F.3d 579,

584 (7th Cir. 2006)pverruled on other grounds by Hill v. Tangherlini, 724 F.3d 965 (7th Cir.
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2013). Onthe other hand, the court Hatterson v. Wexford Health Sources found that the
existence of lettersom the plaintiff whichthedefendants disputed ever receiving, creéate
guestion of fact as to the defendam®/areness of whether tp&intiff receved proper medical
care and were required to take corrective action. No. 13 C 1501, 2016 WL 723018, at *7 (N.D.
lIl. Feb. 22, 2016).But see Keller v. Elyea, 496 F. App’x 665, 667 (7th Cir. 2012) (upholding
summary judgment where plaintiff did not produce evidence that doctor knew of alleged
violations by treating medical staff or had reviewed plaintiff's letters, disishgngReed v.

McBride, 178 F.3d 849, 854 (7th Cir. 1999), where supervisors acknowledged receiving
plaintiff's complaint letters) Here, although Defendants knew of the letters Alvarez references
from the beginning of this case, as he attached them to his complaint, they do not prpvide a
evidence to suggest that Dr. Funk would not have personally received inmate corresgondenc
to otherwise refute the fact that he never received the October 2011 or Februaryt2x 2 let
Thus, there is at least a question as to his awareness of Alvarez's megliisalm@®ctober 2011
and February 2012.

Nonethelesgyroceeding as iDr. Funk receved these letters, Alvarez has no evidence
that had Dr. Funk investigated at the time he received those letters, he would have found that
Alvarez was receiving constitutionally deficient medical céee Riley El v. Godinez, No. 13 C
5768, 2016 WL 4505038, at *15 (N.D. Ill. Aug. 29, 2016) (plaintiff's claim that meaical
defendants failed to investigate and intervene in his medical treatment failedphdietiff
received constitutionally adequate medical cate)eman v. Hardy, No. 12 C 03842, 2@UWL
4911305, at *5 (N.D. Ill. Sept. 30, 2014) (even if defendants had received letters plaintiff
claimed to have sent, plaintiff presented no evidence that care he received Vel lodessional

standards to support claim of deliberate indifferencdierdfore the Court cannot impose any
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liability on Dr. Funk basedn Alvarez’s letters to him arttie Court grants summary judgment
in Dr. Funk’s favor.
4. Wexford

Alvarez also brought a claim against Wexford, claimivigxford pursues “costutting
policies” instead of providing him and other inmateish adequate medical treatmeridoc. 115
1 13. To establish this claim, Alvarez must show that Wexford has an official poliernpar
practicethat caused a constitutional violatioBee Chathamv. Davis, 839 F.3d 679, 685 (7th
Cir. 2016). Wexford argues that Alvarez has not produced any evidence of such a policy,
pattern or practice as required unddonell v. Department of Social Services, 436 U.S. 658,
694, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). Alvarez does not respond to this argument,
essentially conceding the issugee Bonte, 624 F.3cat466. Therefore, the Court grants
summary judgment for Wexford.

5. IDOC Defendants

Because the IDOC Defendants are not medical professionals riédpdos
administering medical care, they @&mtitled to rely on and defer to the judgment of medical
professionals McGee v. Adams, 721 F.3d 474, 48@&th Cir.2013) King, 680 F.3d at 1018The
IDOC Defendantsnay be found to have been deliberately indifferetlt@rez’smedical
needs however|f theyhad actual knowledge or reason to believe that medical persamenel
not treating orwvere mistreatingAlvarez King, 680 F.3d at 1018.

Here, Hardyresponded to two grievances Alvarez filed, sigroffgon the grievance
officer’s report that Alvarez appeared to be receiving appropriate medical tiaeetiate on
January 3, 2012, and then determining that Alvarez’s July 8, 2012 grievance was not an

emergency but rather should be submitted in the normal manner. Hardy’'s acti@rsicgnithe
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grievances cannot form the basis of a deliberate indifference claim, as “the allsgaddiing

of [A]lvarez’s grievances by persons who otherwise did not cause or particiggageunderlying
conduct states ndadm.” Owensv. Hinsley, 635 F.3d 950, 953 (7th Cir. 2011Hlardy was also
entitled to rely on the medical staff's judgment in signing off on the initial gnisx.eSee Adams

v. Durai, 153 F. App’x 972, 975 (7th Cir. 2005) (“An administrator does not become responsible
for a doctor’s exercise of medical judgment simply by virtue of reviewmigmate
grievancel.]”);Greeno v. Daley, 414 F.3d 645, 655-56 (7th Cir. 2005) (corrections complaint
appeals examiner not deliberately indifferent where he redi@amplaints and verified with
medical officials that inmate was receiving medical treatment).

Alvarez also contends that he sent Haadgl BrownReed several letters October 2011
and January 201@ncerning his medical carés with the letters setd Dr. Funk, their
submission is enough to at least suggest that Hardy and BReeahknew of Alvarez’s
complaints. See Taylor, 2015 WL 5895388, at *4. But even, any inaction on Hardy’s or
Brown-Reed’s part in responsi®es not demonstratieliberatandifferencebecausé¢he
evidence demonstrates that those timethe medical staff at Stateville was treating Alvairez
a constitutionally adequate mann&ee Riley El, 2016 WL 4505038, at *1&laim against
defendants for failure to investigate antervene failed where there was no underlying
constitutional violation for inadequate medical care). Therefore, the Court guamtsary

judgment for the IDOC Defendants.

*The IDOC Defendants also argue that Alvarez cannot recover monetary damagestagmiistheir
official capacity. Because the @ finds for the IDOC Defendants, the Court need not address this
argument.
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CONCLUSION
For the foregoing reasons, the Court grants in part and denies theo®/exford
Defendants’ motion for summary judgment [112], grants the IDOC Defendanismfot
summary judgment [116], and gratite® Wexford Defendantshotion to strike [137]. The
Court strikes the declaration of Edgar Naranjo. The Court enters judgmenmt @arer, Dr.

Funk, Hardy, Brown-Reed, and Wexfordlvarez’s claim against Dr. Obaisi remains pending

(

SARA L. ELLIS
United Sates District Judge

although Alvarez cannot pursue punitive damages against him.

Dated:December 5, 2016
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