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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
DAVID RHEIN,
Plaintiff, 13 C 843
VS. Judge Feinerman

JOHN COFFMAN,

N N N N N N N N N

Defendant

M EMORANDUM OPINION AND ORDER

David and Kim Rhein broughhis suit under 42 U.S.C. § 19&@®ainst Agent Steven
Pryor, Agent Freddie Summers, and Lieutenant John Coferhioe Illinois State Polic€ISP”)
in their individual capacitiesandISP Director Hiram Grau in his official capacitDoc. 29.
The official capacity claim allegatiat§ 8(f) of the Illinois Firearm Owners Identification
(“FOID") Card Act, 430 ILCS 65/8(f)is facially unconstitutional, while the individual capacity
claims alleged thahe revocation oDavid’s FOIDcard andseizure ohis and Kim’s firearms
from their home violated the First, Second, Fourth, and Fourteenth Amendments. The court
dismissedor lack ofArticle Il standingthe constitutionakchallenge t& 8(f). Docs. 42-43
(reported at 2014 WL 1099157 (N.D. lll. Mar. 20, 2014)). Then, by agreement, the remaining
claimswere dismissed except for Datgd-ourteenth Amendmenliue process clairmgainst
Coffman, whichalleges thaCoffmanfailed to provideconstitutionallyadequate proces&fore
and afte revoking David’s FOID card. Doc. 64. Coffman and David (who henceforth will be
referred to as “Rhein”) havded crossmotions for summary judgment. Docs. 65, &@rthe

following reasons, Coffman’s motion is granted and Rhein’s motion is denied.
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Background

When considering Coffman’s summary judgment motion, the facts are consiudre
light most favorable t&khein and when consideririgheiris summary judgment motion, the
facts are considered in the light most favorable to Coffn&ee In réJnited Air Lines, InG.453
F.3d 463, 468 (7th Cir. 2006) (“With cross summary judgment motions, we construe all facts and
inferences therefrom in favor of the party against whom the motion under consrderat
made.”) (internal quotation marks omitted). On summary judgment, the court swsteathe
truth of those facts, but does not vouch for th&eeSmith v. Bray681 F.3d 888, 892 (7th Cir.
2012). That said, many of ti@lowing facts are undisputed

Until his FOID cardwvas revokedRheinownedfirearmsandmaintainedhemat his
homein his Sauk Village, lllinoisa suburb south of Chicago. Doc. 77 at § 3; Doc. 75 aldn2.
March 10, 2010Rheinvisitedthe office of State Representative Anthony DelLuca in Springfield
to drop off a packt of documents that included a petition requesting answers about why the
Constitution was being violated. Doc. 77 at 1 9; Doc. 75 at § 6. On MarEtn@icalled
DeLuca’sdistrict office in Crete a suburb close to Sauk Village, to ask whebeltucahad
receivedthose documents and to inquire about deliveaingther seto the Crete office. Doc. 77
at 10; Doc. 75 at J 6Rheinspoke withDonna FanningDelLuca’s District Managemwho
reportedthatRheintold herthathe was “ready to start shooting p&op Doc. 77 at 1 10-11,
Doc. 75 at 1 6 Rheinleft a setof documents at the Crete offitaer that day Doc. 77 at  10.
On August 3,Rheindropped offanothersetof documents ahe Crete officeone document
stated thaDelLuca should “hang for treason for allowing this state and federal government to
piss and shit all over we the people’s individual rightsl”at §13; Doc. 75 at  8This

prompted Fanning to cdle Crete policand turn over the documents to them. Doc. 77 at



1913-14. OrSeptembeB0,Rheincalled DelLuca’s office and yelled at Fannirld. at {15;
Doc. 75 at 1 9.

On or about January 14, 20Rheincalled Fanning ansiaidthat he was going to vts
the Crete office. Doc. 75 atlP; Doc. 77 at { 16. Fanning alertbd Creteolice. Doc. 77 at
1 17. Rheindelivered another packet of documents and leftat 18. The outside of the
packet read, “WHATS IN THIS ENEVELOPE ARE FACTS NOT FICTION,” “LEARN TO
READ THE TRUTH THE WHOLE TRUTH AND NOTHING BUT THE TRUTH SBGELP
YOU (GOD),” “IT ALSO EXPLAINS WHY THERE ARE SO MANY FATASS & LAZYASS
PEOPLE IN THIS COUNTRY AND STATE,” “181:2012,” “WHAT MITE THESE TWO
DATES HAVE IN COMMON?” “NEED A HINT.” Doc. 75 at 9.0 (original spelling
preserved). The packet containathong othethings, copies of the Declaration of
Independence, the Constitution, and a biography oAtteeney Generabf Illinois. Id. at §11.
On variougpagesRheinwrote, among other things, “Now you know why so many of your
people or going to be shbecauseyour too selfish too understand the truth,” “Constitutional
Convention—Artical XlIl State Second Amendment Fed Now you know why you may be next,”
“You all need to take a step back and take a look at what you are doing to this statg] Be
the people go Second Amendmentymur assess Id. at §11-12 (ost original spelling
preserved) Rheindrew a crosshairs symbol on one palge.at §11.

Rheindoes not remember contacting DelLuca’s office after January 14, B\ 14t 14.
However Fanningaversin a sworn statement thBheincalled and visited DeLuca’s office
again on January 25. Doc. 67at 119-13. Fannindurtheravers that Rheitold her he was a
member of the lllinois State Militiand that she feared that he posed a threat, which prompted

her to ask her husband to join la¢theoffice. Id. at 19-10; Doc. 77 at | 2@oc. 75 at 7 13.



Fanning describeRheiris body languageuring his hour long “rantas “very animated,” and
recalled him yelling “for extended periods of time” aeferring to 2012 as “a year of revolution
and overthrowing the government.” Doc. 6at f11-12. AlthougRheindisputes that he did
thison January 25he parties agree that heferred to himself as a “sacrifice lamb” asdothat
hetold Fanning, “I have never shot anybody in my life, and | never would shoot anyorss, unle
am forced te—to protect my constitutional rights.” Doc. 75 at 11 15-16. Fanning&d the
Crete policeand thd SP Statewide Terrorism Intelligence Cenédout her interactions with
Rhein Id. at §17.

ISP special agentsld LieutenanCoffman who at the time wa€hief of thelSP's
Bureau of Firearm ServicethatRheinhad made threats to DelLuca’s offide. at{ 1, 4. The
agentssentCoffman a writen summary prepared by Fanning of Risestatements and actigns
togethemwith documents that she haeceived fronRhein Id. at 1 5, 18 Fanning’ssummary
indicated thaRheintold herthat he was “ready to start shooting peoplewould “kick the
Governor's ass,” anthat he referretb himself as a “sacrifice lamb.[d. at 5.

On February 3, 2011, based on the information provided toCoffimanrevoked
Rheiris FOID card pursuant to &) of the FOID Card Actand wrote a letter to Rheia that
effect Id. at] 19-20; Doc. 77 at § 37.e&8ion8(f) allowsthe ISP to revoke the FOID card of
an individual “whose mental condition is of such a nature thpatsés a clear and present danger
to [the individual], any other person or personshe community.” 430 ILCS 65/8(f)Section
1.10of the Act defines “[c]lear and present danger” as “a person who: (1) comnasrecaerious
threat of physical violence against a reasonably identifiable victim ...; or {®)rdgrates
threatening physical orevbal behavior, such as violent ... or assaultive threats, actions, or other

behavior, as determined by a ... law enforcement official.” 430 ILCS 65/@FL policy isto



not interview a cardholder prior tevocationunder 88(f). Doc. 75 at 1. ISP ageats handle
pre-revocation investigations, and decisiwekersrely on the investigations when deciding
whether revocation is appropriatdid. Due to the nature of thesksto public safety involved,
Coffman did not conduct an independent investigatigiorerevokingRheiris FOID card. Id.
at 1121-22.

On or about February 4, 2011, a local police officer vidRhdiris home and told him
that ISP agents wereaiting for him at the police station. Doc. 77 a#4¥. Rheinacconpanied
the officer to the stationyhere he was interviewed bygants Pryor and Summeaadinformed
that his FOID card hadeen revoked and that he would need to surrender his fire&des.

11 42-43.Rhein“spoke passionatelybut remained calm during the interviewd. aty 54. He
expressed readiness to challenge Deluca in the next elaatiosaid that his comments had
been meant to get people’s attentidad. at 1745-46. Local police and AgeRtyorthen
removedRheiris firearms from his homeld. at 159. Rheinimmediately as&d about retrieving
his firearmsand was told to consult the FOID card revocation letekrat 1161-62.

The standard revocation letter, whigheinreceived, instructs an individual who desires
reinstatement to contact tHeP’s Bureau ofFirearm Servicesld. at 74. It further states that
the recipienshould obtain a letter of recommendation fromltieal police department or
sheriff’s office, a letter from a psyclugist attesting to hisuitability to acquire, possess, and use
firearms, and at least three lettefsecommendatiofrom character referenseld. at §75. If
those documents show that the clear and present danger no longer exists, the indi@Dal's
card may be reinstated without arpgerson hearing. Doc. 75 at { 26a an inperson hearing
is requestedthe Bureau forwards to ISP’s legal departmkatndividual’s documents along

with relevant infemation from any objecting partig®cal law enforcement officers, aifsiP



agents.ld. at §27. The decision kether a individualis entitled to an iperson hearing rests
with ISP’s legal departmentd. at 128. It can take over a year after a request to receive a
hearing Id. at 125.

On August 1, 2011Rheirs attorneysent a letter t&€offmanrequesing reinstatement of
Rheiris FOID carg¢lthe Bureau received the letter on August 8, 2011. Doc. 77 at  81; Doc. 68-3
at 79 The letter included a psychological report written by Dr. Alan Childs and ¢hezacter
reference letters. Doc. 77 a84. Dr. Childs’s report concluded, “[I]t is my professional and
clinical opinion that Rheir] does not present as an individual that is dangerous to himself or
others.” Id. at 183. The materials were placed in Rheiile. Doc. 75 at § 370n September
19, 2011 Rheins attorney sent Coffman a follow-up letter. Doc. 77 at | 84.

Rheiris attorney sent another letter on January 19, 2012. Dat. f/4L. That letter was
the first communication in whicRhein(through his attorneyfprmally requested a heagnld.
at 740. After receiving the letteiCoffman told ISP staffat contact Rheis attorney and
forwarded the hearing request to ISP’s legal departmdnat 141. On January 24, 2012, ISP
Colonel Patrick Keen sent the Bureau of Firearm Seracasmorandum regardiiheiris
hearing requestDoc. 77 at § 94. In February 2012, Coffman was transferred the Bureau
of Firearm Service® ISP’s Division of Operations, at which point he had no further
involvement withRheirs request for a heary or reinstatementDoc. 75at 142-43.

On March 11, 2012, an imtnal ISP email noted thRheiris attorneyhad requested a
hearing “last yedrbut had not received response. Doc. 77 at 1 95. On April 12, 20RBein
filed suitin state court seakg reinstatement of hiSOID cardand return ohis weaponsld. at
1 98. OnJune 5, 2012, ISP reinstat&heiris FOID card, and his firearms were returned to him

on August 29, 20121d. at 199-101; Doc. 75 at 1 4&Rheinfiled this suit on February 1, 2013.



Discussion

Rheinargueghat Coffman violated procedural due process by not condwetiegring
before revoking hi&OID card andn his handling oRheiris postfevocatiorrequests for
reinstatement Coffmanseekgudgment on both componeragRhein’s claim contending that
Rheinwas notconstitutionally entitled to a pr@eprivation hearing and that he did no
unconstitutionally delajRheiris postdeprivation hearingand that even if he did violaRheiris
due process rights, those rights were not clearly established when the viaatonsd For
the following reasons, Coffman is correct that due process did not &ftélato a pre-
deprivation hearing. Coffmaadso is correct that even if hi®st-revocation conduct violated
Rheiris due process rights, eentitled to qualified immunitpecausde did not violatelearly
established law
l. Pre-Deprivation Claim

“The doctrine of qualified immunity protects government officials from liabftycivil
damages when their conduldes not violate clearly established statutory or constitutional rights
of which a reasonable person would have knowcAllister v. Price 615 F.3d 877, 881 (7th
Cir. 2010). “When confronted with a claim for qualified immunity, [the court] must asitives
guestions: whether the plaintiff's allegations make out a deprivation of a atinséd right, and
whether the right was clearly established at the time of defendangsaiheisconduct.1bid.
“In a § 1983 case, the plaintiff bears the burden of proof on the constitutional deprivation that
underlies the claim, and thus must come forth with sufficient evidence to cepaiegissues of
material fact to avoid summary judgmentbid.

The first question in the qualified immunity analyagds whether,viewingthe record in

the light most favorable tBhein Coffman violatedRheiris proceduratiue procesgghtsby



revoking his FOID card under&f) of the FOID Card Actwithoutfirst holding a hearing:‘A
procedural due process claim requirésafold analysis. First, [the court] must determine
whether the plaintiff was deprived of a protected interest; second, [the costtfietermine
what process is due.Leavell v. Ill. Dep’t of Natural Res600 F.3d 798, 804 (7th Cir. 2010).
Coffman aes not dispute th&heinhad a protectable interest in his FOID ¢awlthe court
must resolve wheth&heinwasentitled to a praleprivation hearing.

“[The] general rule [is] that individuals must receive notice and an opportunity to be
heard before the Government deprives them of propeupited States v. James Daniel Good
Real Prop, 510 U.S. 43, 48 (1993). However, the Supreme Court “has recognized, on many
occasions, that where a State must act quickly, or where it would be imprecpcalide
predeprivation process, postdeprivation process satisfies the requireméaet®aétProcess
Clause.” Gilbert v.Homar, 520 U.S. 924, 930 (1997) (collecting casesg also James Daniel
Good 510 U.S. at 53Siebert v. Severin@56 F.3d 648, 659 (7th Cir. 2001) (“Absent exigent
circumstances, or a random or unforeseen act, dgpevation procedure is generally required
before the government may deprive a person of [his] property.”). The question, thikeathsr
the revocation oRheiris FOID card under § 8(f) justified such an exception.

The threepart standardrticulated ilMathews v. Eldridge424 U.S. 319 (1976) guides
the inquiry. See Sieber56 F.3d at 659-60The Mathewstest requires consideration ¢f) the
private interest affected by the official acti¢®) the risk of an erroneous deprivation of that
interest through the procedures usatjthe probable value of additional safeguards;(@pthe
Government’s interest, including the administrative burden that additional prolcedura
requirements wouldntail SeeMathews 424 U.S. at 335Armstrong v. Daily786 F.3d 529,

545 (7th Cir. 2015). Therelevant inquiry is not what additional procedures might be helpful but



whether the existing procedures are constitutionally deéebecause they present an
unreasonable risk of an erroneous deprivation of the private interest, in light of tbelgarti
situation....” Clancy v. Office of Foreign Assets Confreb9 F.3d 595, 600 (7th Cir. 2009).

As for the firstMathewsfactor, he parties agretnatRhein haca protectable interest in
in his FOID card, but theglisagree abouts weight. No person in lllinois “may acquire or
possess any fiem” without a valid FOID card, 430 ILCS 65/2(a)(1),Rlein’s FOID card was
the key to pssessing higuns. As a general rule nandividual’s interest in possessing his guns
is strong, agxplainedat length inMcDonald v. City of Chicagdb61 U.S. 742, 767-80 (2010),
andMoore v. Madigan702 F.3d 933, 935-42 (7th Cir. 2012). However, the Supreme Ramirt
cautioned thathis interest while strongjs “not unlimited” andmade cleathat it did not intend
to “cast doubt on longstanding prohibitions on the possession of firearms by felons and the
mentally ill.” District of Columbia v. Héér, 554 U.S. 570, 626 (2008). The record does not
indicate thaRheinis felon, andhemay nothave technically qualifieds mentdy ill when his
FOID card was revokeih February 2011. & the Supreme Court emphasized that its list of
“lawful regulatay measures ... does not purport to be exhaustigedt 627 n.26, and the
threats that Coffman was told tiRkeinhad made—including “Now you know why so many of
your people or going to be shot because your too selfish too understand the truth,” aat “You
need to take a step back and take a look at what you are doing to this statees] Beftinp
people go Second Amendment on your assess”—could have prompted the reasonable conclusion
thatRheinwas mentally imbalanced and that allowing harkeep his weapons posed too much
of a riskto tolerate.SeeUnited States v. Skoie614 F.3d 638, 640 (7th Cir. 2010) (en banc)
(noting that a report identified Byeller as a “highly influential precursor to the Second

Amendment” “asserted that citizens havgeasonal right to bear arms ‘unless for crimes



committed, or real danger to public safety’) (internal quotation marks omied)evin
Marshall, “Why Can’t Martha Stewart Have A Gun,” Barv. JL. & Pub. Pol'y695, 698
(2009) (‘actual ‘longstandingprecedent in America and pFunding England suggests that a
firearms disability can be consistent with the Second Amendment to the extentitediasis
credibly indicates a present danger that one will misuse arms againstamithéng disability
redresses that danggr

The secondMathewsfactoris the risk of an erroneous deprivation of the private interest
inherent in the procedures used and the probable value of additional safe@.cfhaan
decided to revok&heiris FOID card based on information gathered and an investigation
conducted by ISP agents, which indicated that Rhaththreatened DelLuciamcluding with
strongand repeateduggestions of gun violence, over the course of several mdtRsagents
relied on Fanning’s statements to I&R local police laout her interactions witRhein, as well
as the documentlhatRheinhimselfdropped off at DeLuca’s officedAs far as Coffman knew,
Rheinhad said he was “ready to start shooting people,” that he would “kick [the Governor’s]
ass,” andhat hewas a “sacrifice lamb.” Coffmaalso had information th&heinstatedthat
DeLuca should “hang for treason,” and said “Now you know why so many of gopigor
[sic] going to be shotand that he mightdo Second Amendment on your asspgs/en the
subject matter of the Second Amendment, the phrase “go Second Amendment on ydusassess
most naturally understood as a reference to shooting people with a gun. Nothing in the record
indicatesthatthere was anyeason to doubt the informatidimat ISP hadgatheredand it was
reasonabléor Coffmanto treatRhein’s statements and conduct as presenting a “clear and
present danger” under&f) in that he had communicatadserious threat of physical violence

against a reasonably identifiable unat” 430 ILCS 65/1.1. Not allowing a FOID card holder to

10



rebut evidence of seriousthreatof gun violencebefore revokindhis FOID card involves some
risk of an erroneous deprivation based on misunderstanding or misinterpretation. Hdweever, t
value d additional pre-deprivation procedures is loywatticularly where, as here, many of
Rhein’s threagning statements were in his own hand—and the burden on law enforcement and
the costto society argotentially high and possibly fatabee Mackey v. Morym, 443 U.S. 1,
13 (1979) (“The Due Process Clause simply does not mandate that all governmental
decisionmaking comply with standards that assure perfect,fezdeterminations.”)

The thirdMathewsfactor isthe government’s interest, including trenanistrative
burden that additional procedural requirements weualdil The government'sterest in
ensuring public safety Bxtremely importantSee Skoier614 F.3d at 642 (“no one doubts that
... preventing armed mayhem ... is an important governahebjective”). Itprovides perhaps
the quintessential example of when not providimgeadeprivation hearing is constitutionally
permissible SeeGilbert, 520 U.Sat 930 (where a State must act quickly ... pa&privation
process satisfies the requirements of the Due Process Qlddsdél v. Va. Surface Mining &
Reclamation Assi52 U.S. 264, 300 (1981) (“[D]eprivation of property to protect the public
health and safety is one of the oldest examples of permissible summary agtiternal
guotaton marks omitted) The interest in preventing a threatening patceivablydangerous
person from using firearms in acts of violencegsially, if not more, importanasother
governmenrdl interestsheld substantial enough to justify summary action withpre-deprivation
hearings, such as assuring the integrity of horse rasgefarry v. Barchj 443 U.S. 55, 63-64
(1979); removing drunk drivers from highwageeMackey 443 U.Sat 17; seizing mislabeled
drugs,seeEwing v. Mytinger & Casselberrynt., 339 U.S. 594, 600 (195nddestroying

spoiled food product$y. Am. Cold Storage Co. @ity of Chicagq 211 U.S. 306, 319-20 (1908).

11



The governrant’s interest in protectingublic safety is partialarly acutewhere time is
of the essencandthedelay involved in conducting predeprivation hearing could mean the
difference between life and deat8ee Spinelli v. City of M, 579 F.3d 160, 170 (2d Cir. 2009)
(finding that “exigent circumstances necessitating very prompt action oauthef pre City
were sufficient to justify the City’s failure to provide [the plaingtin shop] with pre-
deprivation notice or hearing” before revoking the plaintditsn dealelicensg (internal
guotation marks omitted). This factor weighs heavilfawor of Coffman whose decision to
revokeRhein’s FOID card was Bad on an ISP investigation indicating tRéeinwas prepared
to use gun violenceThat informationvarranted immediate acti@andexemplifies
circumstances whetbe necessity of quick state et can override the general preference for a
pre-deprivation hearingSeeDoyle v. Camelot Care Ctrs., In®805 F.3d 603, 618 (7th Cir.
2002) (“[T]he practical exigencies of a situation may often counsel agéimstiag plenary pre-
deprivation process to an individual.Hjghtower v. City of Bostqré93 F.3d 61, 85 (1st Cir.
2012) (collecting cases) (“The revocation of a firearms license, partjcalcense to carry a
concealed, large capacity weapon, without a predeprivation hearing is justitedd®srns as to
public health and safety.”)We are all too familigrin lllinois and elsewherayith tragedis in
which public officials—and at timestheir staffs and family membersareseriously injurecr
killed by armedindividuals upset with desions that the officialeave made or actions they have
taken, andRheinappeared to be presenting just such a risk to DelLuca and his staff.

Balandng the benefits and costs of a pre-deprivation heanmgr these circumstances
leadsinexorably to the conclusion thBRheinwas notconstitutionally entitled tgsucha hearing
It was permissible for Coffman to act quickly, without a pre-deprivation heanbit probably

would have been irresponsible of him to act vaittyless dispatch. That a pdepivation

12



hearing was not requiretiowever, does not mean tiittteinwasentitled to nchearing at all; it
means only that thiack of a predeprivation hearing did not violate due process so long as he
had the right to a post-deprivation hearir@eeFDIC v. Mallen, 486 U.S. 230, 240 (1988) (“An
important government interest, accompanied by a substantial assuranbe thegirtvation is not
baseless or unwarranted, may in limited cases demanding prompt action juspbnpasthe
opportunity to be hearnantil after the initial deprivation.”).

Rheindid have that right, as the FOID Card Abttarlysets forthprocedures available to
those whose FOID card@se revoked Section 9 requires tHEPto provide such a persawith
“a written notice ... statingpecifically the grounds upon which ... his Identification Card has
been revoked ... [and setting forth] the person’s right to administrative or judvahrander
Section 10 and 11 of this Act.” 430 ILCS 65/080ffman complied with thisequirement in his
letter toRheinof February 3, 2011. Doc. 75 at § 20, Doc. 67-9. Sectiial8s that a person
whose FOID card is revoked “may appeal to the Director of State Police for aghgawoim such
... revocation.” 430 ILCS 65/10(a). Section 10 further presid

The Director shall grant the relief if it is established by a preponderanice of
evidence that the person will N likely to act in a manner dangerous to

public safety and that granting relief would not be contrary to the public
interest. In making this determination, the Director shall receive evidence
concerning (i) the circumstances regarding the firearms disabilities fro

which reliefis sought; (ii) the petitioner’'s mental health and criminal history
recorda, if any; (iii) the petitiones rgoutation, developed at a minimum

through character witness statements, testimony, or other charadereyi
and(iv) changes in the petitionarcondition or circumstances since the
disqualifying events relevant to the relief souglfitelief is graned under this
subsection or by order of a court under this Section, the Director shall as soon
as practicable but in no case later than 15 business days, update, correct,
modify, or remove the person's record in any database that the Department of
State Pbce makes available to the National Instant Criminal Background
Check System and notify the United States Attorney General that the basis for
the record being made available no longer applies.

13



430 ILCS 65/10(f). Section 11 provides tte novgudicial review of the Director’s decision:
“Any final administrative decision by the Director of State Police to dergrsop’s application
for relief under [810(f)] of this Act is subject to de novo judicial review by the circuit court, and
any party may offeevidence that is otherwise proper and admissible without regard to whether
that evidence is part of the administrative record.” 430 ILCS 65/1Tfigse procedures offer
substantial opportunity to challemghe revocation of a FOID carfirst in an admistrative
setting and then through judicial review.

Weighing theMathewsfactorsand consideringhe post-depvation procedures available
throughthe FOID Card Actthe court concludes that Coffman did not violgteeiris procedural
due process rights by revoking his FOID card without first conducting a he&asgDoyle305
F.3dat618. Accordingly Coffman is entitled to summary judgmemtRheirs claimthat the
lack of a predeprivation hearing violated due process.

. Post-Deprivation Claim

Rheinnextclaims that Coffmanwiolated his procedural due process rights by failing to
provide “a prompt and meaningful post-deprivation hearing.” Doc. 70 aatheRhandecide
whether the delay in providing post-deprivation hearing violated duegsdize court will
exercise its discretion @nswerthe second qualified immunity question, whichvisether the
delay violatectlearly established lawSeePearson v. Callaharb55 U.S. 223, 236 (2009)
Mordi v. Zeigler 770 F.3d 1161, 1165 (7th Cir. 2014). That issue turnghathera reasonable
officer in Coffmans position wouldhaveknown tat his role in delayingheiris post-
deprivation hearing violated due proceSse Humphries v. Milwaukee Cnty02 F.3d 1003,

1006 (7th Cir. 202).

14



As notedabove, gen when due process does not demand dgevaton hearing, it
requires a post-deprivation opportunity to be heard “at a meaningful time and in aghdanin
manner.” Armstrong v. Manza380 U.S. 545, 552 (1965gealsoBarry, 443 U.Sat 66.

“While there is no specific time frame within which a hearing must be held to gaalify
‘prompt,’ lack of a speedy resolution to proceedings may result in a denial of desgtoc
Baird v. Bd. of Educ. for Warren Cmty. Unit Sch. Dist. No., 389 F.3d 685, 692 (7th Cir.
2004). Thedelayhere wadetween August 8, 2011, when the Bureakitgarm Services
stampedreceived” oma letter fromRheirs attorney requesting reinstatemenh&FOID card,
Doc. 68-3 at 79, and early February 2012, whenr@afiwas transferred to ISPBivision of
Operations and no longer involved wiheiris request for a hearin@oc. 75 atf[142-43.
AlthoughRheiris FOID card was not reinstated until June 5, 2012, Coffman’s responsibility
ceased with his personal invotaent in the matterSee Matz v. Klotk&Z69 F.3d 517, 528 (7th
Cir. 2014) (“A damages suit under 8§ 1983 requires that a defendant be personally involved in the
alleged constitutional deprivation.';almer v. Marion Cnty.327 F.3d 588, 594 (7th Cir. 2003
Hildebrandt v. lll. Dep’t of Natural Res347 F.3d 1014, 1039 (7th Cir. 2008gnce v. Peters
97 F.3d 987, 991 (7th Cir. 1996).

To overcome qualified immunitgheinmust show that it was clearly established that the
six-monthdelaybetween his inial request for reinstatement and Coffrisdeaving the
Bureau—or, if Coffman were held responsible through June 202tenmonth delay between
Rhein’s initial request and his FOID card’s reinstatements an unconstitutionally lengthy
delay. SeeNandav. Moss 412 F.3d 836, 844 (7th Cir. 2005). “To be clearly established, a right
must be sufficiently clear that every reasonable official would have understoaehttehe is

doing violates that right. In other words, existing precedent must have placéatuberg or
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constitutional question beyond debat&eichle v. bdwards 132 S. Ct. 2088, 2093 (2012)
(internal citations, quotations marks, and alterations omitted).
The trouble witlRheiris position is that the question of how long is “too lofay an
individual FOID cardholder to go without a hearing after revocatias not clearly established
in 2011 and 2012, and the precise answer remains unclear even today. The Supreme Court has
held that “though here is a point at whican unjustified delay in completing a post-deprivation
proceeding would become a constitutionialation, the significance of such a delay cannot be
evaluated in a vacuum.Mallen, 486 U.Sat 242 (internal quotation marks and citation omitted).
Wheter the delay in providing post-deprivatiorhearing violateslue process depends upon an
assessment dflathewslike factors: “[l]t is appropriate to examine the importance of the private
interest and the harm to this interest occasioned by delay; the justificaticedblyethe
Government for delay and its relation to the underlying government intereshealikktihood
that the interim decision may have been mistakéipid.; see also Zinermon v. Burc#94 U.S.
113, 127 (1990)Dupuy v. Samuel897 F.3d 493, 509 (7th Cir. 2005).
Thatmulti-factorstandard, which necessarily involvég balaning of various
considerations, does not clearly establish that the six-nfontenrmonth)delayat issue here
fell below the constitutional lineAs the Seventh Circuhas explaing: “It would appear that,
whenever a balancing of interests is required, the facts of the existingicasgdaclosely
correspond to the contested action before the defendant official is subjectlity Liaier the
Harlow [qualified immunity sandard]. With Harlow's elimination of the inquiry into the actual
motivations of the official, qualified immunity typically casts a wide net to prg@etrnment
officials from damage liability whenever balancing is requirddéhson v. Allphin786 F.2d

268, 276 (7th Cir. 19863uperseded by statute on other grounds as stated in Laborers’ Pension
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Fund v. A&C Envtl., InG.301 F.3d 768, 778 (7th Cir. 2008ge also Crue v. AikeB70 F.3d

668, 688 (7th Cir. 2004) Here, bothPickering/ConniclkandNTEU involve balancingests and,
unlessthere is ‘very closely analogousase law, théalancestruck by the official will not
removequalified immunity”); Gustafson v. Jonge&17 F.3d 1015, 1021 (7th Cir. 1997) (noting
“an undeniable fact abotalancing ésts,which is that they produce a wide gray area between
the clearly legal and the clearly illegal,” meaning thia¢ rules ofqualified immunityrequire
giving the benefit of the doubt to the reasonable public official if the particata falls witm
that gray area?)Shinault v. Hawks782 F.3d 1053, 1059 (9th Cir. 2015) (“BecauseMiaghews
test boils down to an ad hoc balancing inquiry, procedural due process requirementslygan ra
be considered clearly established at least in the absenceelfyadorresponding factual and
legal precederi)) (internal quotation marks omittedf,omprehensive Addiction Treatment Ctr.,
Inc. v. Leslea552 F. App’x 812, 817 (10th Cir. 2014) (“tMathewsbalancing test renders it
difficult ... for state officials tdknow that they have violated clearly established law”) (internal
guotation marks omitted, ellipses in originalhereis no analogous case that would have put
Coffman on notice that th&@x-month or ten-month delay in providiftheina post-revocation
hearing violated due procesSee Collvins v. Hackfoy®23 F. App’x 515, 520-21 (10th Cir.
2013) polding that the defendants were entitled to qualified immunity on the plaintdfra c
that anelevenmonthdelayin providing a post-deprivation hearimgs constitutionally
excessiveexplaining that “the determination of the constitutionality of a delay is arfetsive
analysis based on th®lgllen| factors” and that “[t]here is no precedent sufficiently on point
with this case that could have put Defendants on notice that the delay was uncomesiijuti

Torbeck v. Zoon1997 WL 532496, at *2-3 (4th Cir. Aug. 29, 1997) (citable pursuant to 4th Cir.
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Rule 32.1) (samewhere there wastao-yeardelay in holding a hearing after the plaintiff's
businessitense was suspended

In an effort to find a closely corresponding ca®bkeincitesSpinelli where the Second
Circuitin 2009heldthata 58-day delay in providing a podeprivaton hearingollowing the
suspension of the plaintiff's gun dealeense violatedlue process given that thiintiff could
not earnincomewhile it awaited a hearing579 F.3d at 173-74. In so holding, the Second
Circuit placed great emphasis on the strength of the plaintiff's interest isuipgra particular
livelihood,” quotingMallen for the proposition that “[tihe Supreme Court has repeatedly
recognized the severity of depriving someone of his or her livelihood,” and obséririthe
interim period between the erroneous deprivation and reinstatement can bealiyanci
devastating to the licenseeld. at 171 (internal quotation marks omitted). The fact that the
businesdicense at issue i8pinelliallowed the plaintiff to engage in the business of selling guns
was entirely incidental to the analys&pinelliis a business license case, not a gun ownership
case. Spinelliwould not have put Coffman on notice that the delahisicase was too long
given differences in the nature of thevate interests at stakélthoughRheiris interest in his
FOID card wassubstantial, Coffman reasonably could have believed, in lighpwellis
reliance orMallen and focus on the financial aspects of the license suspensioRh#ids
interestdid not rise to the level of the interestgarsuing one’s livelihoodt st&e in Spinelli

Thus, everif Coffman could fairly be charged with knowing that the Second Circuit had
held thata 58day delay in providing a hearing after the revocationgiradealer license
necessary to the plaintsflivelihood would vioate due pcess, the same could not be said of
six-monthor termonth delay in processing an application to restdf©ID card.SeeAshcroft

v. al-Kidd, 131 S. Ct. 2074, 2083 (2011) (“We do not require a case directly on point, but

18



existing precedent must hagkaced the statutory or constitutional question beyond depate.”
Lewis v. Downey581 F.3d 467, 478 (7th Cir. 2009) (“the right that [the defendant] allegedly
violated must be clearly established in a particularized se(is&rnal quotations marks
omitted), cf. Shepard v. Madigarv34 F.3d 748, 749 (7th Cir. 2013) (noting that the court in
Moore v. Madigan702 F.3d 933 (7th Cir. 2013), had given the State of Illinois “210 days in
which to enact a new gun law that would impose only reasonable restrictionsyamgcguns
outside the home, rather than the restrictions that we held [under the Second Ametalbeent]
unduly severe”). Even thatdelay dtimately could be held to violate due process, the question
is certainly not “beyond debate,” which ams that qualified immunity is appropriateeichle
132 S. Ct. at 2093. @lified immunity protects “all but the plainly incompetent or those who
knowingly violate the law.”Al-Kidd, 131S. Ct. at 2085.Given the state of the laWZoffman
was neitheplainly incompetent nor a knowing violator of the law, and tieigs entitled to
qualified immunityon the post-deprivation claim.
Conclusion
For the foregoing reasorSpffman’s summary judgmentotionis granted Given this

disposition,Rheiris summay judgmentmotionnecessarilys denied

i

United States District Judge

August 6, 2015
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