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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KIM RHEIN and DAVID RHEIN,
Plaintiffs, 13C 843

VS. Judge Feinerman

N N N N N N

AGENT STEVEN PRYOR, Star Number 4816, an lIllinoig
State Police Officer, in his individual cagiy; AGENT )
FREDDIE SUMMERS, Star Number 5706, an lllinois )
State Police Officer, in his individual capacity; )
LIEUTENANT JOHN COFFMAN, an lllinois State Police)
Officer, in his individual capacity; andiIRAM GRAU, )
lllinois State Police Director, in his offed capacity )

)

)

Defendang.

M EMORANDUM OPINION AND ORDER

Kim Rhein and David Rhein brirndis suitunder 42 U.S.C. § 1988jainstAgentSteven
Pryor, Agent Freddie Summers, and Lieutenant I&dffmanof the lllinois State Police in their
individual capacities, anagainst Illinois State PolideirectorHiram Grauin his official
capacity The official capacity claim alleges thaB§f) of the lllinoisFirearm Owners
Identification(*FOID”) Cad Act, which provides that the State Police may revoke a person’s
FOID cardupon finding that the person’s “mental condition is of such a nature that it poses a
clear and present danger to the applicant, any other person or persons or the coh#80nity
ILCS 65/8(f),is facially unconstitutionalDoc. 29. The individual capacity claims allege that
the revocation of David’s FOID card pursuant t8(8 andtheseizure of David’s and Kim’s
firearms from their home violated the FirSgcond Fourth, and Fourteenth Amendmeniisid.
The official capacity claim seeks injunctive and declaratory reliefle the individual capacity

claims seeldamageslid. at{14, 6 and p. 6. Defendants have moved to distheseamended
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complaint. Doc. 26. The motios granted as to the official capacity claim and denidd ds
individual capacity claims
Background

In consideringhemotion to dismissthe court assumes the truthtioé amended
complaint’'sfactual allegations, though nit¢ legal conclusionsSee Munson v. Gaet73 F.3d
630, 632 (7th Cir. 2012). The court also must consider “documents attachedaimémel¢H
complaint documents that are critical to trerjendeticomplaintand referred tan it, and
information that is subject to proper jaiil notice,” along with additional factet forth in
Plaintiffs’ brief opposing dismissal, so long as those facts “are consistéithetamended
complaint. Geinosky v. City of Chicag675 F.3d 743, 745 n.1 (7th Cir. 2012). The following
facts are set forth as favorablyR&aintiffs as these materials allovtee Gomez v. Randg80
F.3d 859, 864 (7th Cir. 2012).

The FOID Card Acprovides that no person in lllinois “may acquire or possess any
firearm ... within this State without having in hisloer possession a Firearm Owner’s
Identification Card previously issued in his or her name by the DepartmeratefFatiice under
the provisions of this Act.” 430 ILCS 65/2(a)(1). Section 8(f) ofAbtallows thelllinois
Department of State Polite “revoke and seize [&OID] Card previously issued under this Act
... if the Department finds that the ... person to whom such card was issued is or was & the tim
of issuance: ..[a] person whose mental condition is of such a nature that it poses a clear and
present danger to the applicant, any other person or persons or the comnigoti)L.CS
65/8(f). The Actrecently was amended to defiftdear and present danged mean “a person
who: (1) communicates a serious threat of physical violence agairsstanably identifiable

victim or poses a clear and imminent risk of serious physical injury to himsedglh@r another



person as determined by a physician, clinical psychologist, or qualified exaari(2)
demonstrates threatening physical or veldsddavior, such as violent, suicidal, or assaultive
threats, actions, or other behavior, as determined by a physician, clinicdlogyst, qualified
examiner, school administrator, or law enforcement official.” 430 ILCS 65/1.1.

If a persors FOID cad is revoked pursuant to&f), the Departmentust provide the
individual with “a written notice ... stating specifically the grounds upon which ... his
Identification Card has been revoked[andsetting forth) the person’s right to administrative or
judicial review under Section 10 and 11 of this Act.” 430 ILCS 65/9. Sectictalds that a
person whose FOID card is revoKeday appeal to the Director of State Police for a hearing
upon such ... revocation.” 430 ILCS 65/10(a). Section 10 further provides:

The Director shall grant the relief if it is established by a preponderanice of
evidence that the person will N likely to act in a manner dangerous to
public safety and that granting relief would not be contrary to the public
interest. In making this determination, the Director shall receive evidence
concerning (i) the circumstances regarding the firearms disabilities fro
which relief is sought; (ii) the petitioner's mental health and criminal history
records, if any; (iii) the petitioner's repiion, developed at a minimum
through character witness statements, testimony, or other charadaveyi
and (iv) changes in the petitioner's condition or circumstances since the
disqualifying events relevant to the relief sought. If relief is grantekguthis
subsection or by order of a court under this Section, the Director shall as soon
as practicable but in no case later than 15 business days, update, correct,
modify, or remove the person's record in any database that the Department of
State Policenakes available to the National Instant Criminal Background
Check System and notify the United States Attorney General that the basis for
the record being made available no longer applies.
430 ILCS 65/1(f). Section 11 providef®r de novgudicial review of the Director’s decisian
“Any final administrative decision by the Director of Statdice to deny a person’s application
for relief under [8LO(f)] of this Act is subject to de novo judicial review by the circuit court, and

any party may offer eviehce that is otherwise proper and admissible without regard to whether

that evidence is part of the administrative record.” 430 ILCS 65/11(b).



As of February 3, 201 Plaintiffs possesseBOID cards, owned firearmand kept their
firearms in their homeDoc. 29 at 11 9-11At somepoint before February 3, 2011, David
expressedunpopular politicaVviews ... about his support of Second Amendment rights’ato “
locally elected official.”Id. at 11134, 36. That official, somebody in that official’s office, or one
of the individual defendantalselyconstrued David comments as evidencéhat [he] hada
mental conditiorthat madéhim dangerous.”ld. at § 36.0n February 3, 2011, Lieutenant
Coffman wrote a letteio David revoking his FOID card under §)3¢f the Act based on the
false and unreasonaldssertiorthat Davidhad a‘mental condition” within the meaning of that
provision. Id. at{ 12, 14, 31. The letter was mailed on February 4, 2014t 9 13, and David
did not receive it untiFebruary 7, 2011d. at 115.

On February 5, 201ith Lieutenant Coffman’s approvahgentsPryor and Summers
enteredPlaintiffs’ home without a warrant or consent, conducted a searclseaedPlaintiffs’
firearms, whichPlaintiffs used for personal protection, hunting, investment, and enjoyrtent.
at{y 16-17.These actions were takemen though “[tjhere was no reasonable basis to conclude
David Rhein had a mental condition that presented a clear and present danger to himself or
anyone else.ld. at{ 23. It follonvs, the amended complaint clanthat the seizure of
Plaintiff's firearms and the revocation of David’s FOID card was “in ng wajustified under
this statute [8(f)].” Id. at] 22. Kim’s FOID cardwas not revokedld. at 711, 30.

Plaintiffs hired an attorney, and Bummer2012, as a result of a cowrder,their
firearmswerereturned to themld. at Y18. Plaintiffs plan to continue engaging in political
commentary in support of the Second Amendment tlaegifear that theispeechwill put them
at risk of being labeled “mentally unstable and dangerous” anddtheirfirearms seized and

FOID cara revoked.Id. at ] 37-38.



Discussion

Facial Challenge to 88(f) of the FOID Card Act

Defendants contend that Plaintiffs lastianding tdacially challengehe constitutionality
of 8§ 8(f) of the Act Doc. 27 at 12-14. Thergument implicates the court’s subject matter
jurisdiction and thus must be addressed at the threst8#d. Citizens Against Ruining the Env’t
v.EPA 535 F.3d 670, 675 (7th Cir. 2008). Although Defendpresstheir standing argument
under Rule 12(b)(6), the appropriate vehicle is Rule 12(bg&e Am. Fed’'n of Gov't Emps.,
Local 2119 v. Coherl71 F.3d 460, 465 (7th Cir. 1999) (“Obviously, if a plaintiff cannot
establish standing to sue, relief from this court is not possible, and dismissdRuldgr
12(b)(1) is the appropriate disposition.')nder governingeventh Circuiprecedent, Platiffs
lack standing to pursue théacial challenge

“When the plaintiff applies for prospective relief against a harm not yleredor one
he believes he will suffer agatthe must establish that he ‘is immediately in danger of
sustaining some direct injury as the result ofdhallenged official conduct[,] and [that] the
injury or threat of injury [is] both real and immediate, not conjectural or hypaghétidell v.
Keating 697 F.3d 445, 451 (7th Cir. 2012) (alterations in original) (qudZithgof Los Angeles
v. Lyons 461 U.S. 95, 102 (1983)YA s a general matter, a plaintiff who wishes to engage in
conduct arguably protected by the Constitution, but proscribed by a statuteskulgces
demonstrates an immediate risk of injury,” as “[t}he existence of the stangttotes the
government’s commitment to prosecute in accordance with it and, thus, a concretetmiospe
future harm for one who would flout it.lbid. “Accordingly, when a plaintiff expresses a
credible intention to disobey a statute, a sufficient likelihood of injury existisa are

enforcement challenge is appropriatébid. By contrast, Where the plaintiff seeks relief from



the defendant’sriminal orunconstitutional behavior,” or when “a statute was or would have to
be misapplied to justify the plaintiff's arrgstthe putative injury typically proves too remote or
attenuated to sustain [federal] jurisdiction under Article Ilbid.

The latter situation is exemplified ISchirmer v. Nagodé21 F.3d 581 (7th Cir. 2010).
While engaged in a nonviolent protesie Edirmer plaintiffs were arrested and charged with
violating a Chicago ordinance providing that a person commits disorderly conduct when he
disobeys a police officer’s lawful order to disperse where three or more pers@osranitting
acts of disorderly cafuct in the immediate vicinityld. at 582-83. The plaintiffs brought suit,
alleging thatat the time of the arrest, neither the plaintiffs nor anybody else in the immediate
vicinity were engaged in disorderly conduct, meaning that the arrestingreffax
“misapplied” the ordinancm arresting themld. at 583. The plaintiffs sought damadesthe
violation of their constitutional righsndalso brought a facial challengettee ordinance’s
constitutionality. Id. at 584. To support their standing to brihg facial challenge, the plaintiffs
alleged that “they ‘plan to continue their participation in constitutionally predgaolitical
activities and protests and ... fear repeated disruption of these activitieotastgpand
prosecution for tem.”” lbid.

The district court held that the plaintiffs had standing, declared the ordifeanaky
unconstitutional, and enjoined its enforcemdbid. The Seventh Circuit reversed, holding that
although the plaintiffs had standing to pursue a damages claim, they lacked stapdirsyie
the facial challengeld. at 588. The Seventh Circuit explained that it wdskely that “a
favorable judicial decision w[ould] prevent or redress [the plaintiffs’] injubgcause the
failure-to-disperse provision clearly did not apply to the plaintiffs’ actions,” as there t\rgo

allegations or facts in the record [to] indicate that three or more individuatdsc@emmitting acts



of disorderly conduct in the plaintiffinmediate vicinity.” Id. at 585. The court added that the
plaintiffs’ “arrests appear to have been baseless, and for that reason, ittecdisit’'s

injunction against enforcement of the provision [was] unlikely to prevent any ig{ilyam].”

Ibid. The court allowed that there “hadbeen] any indication that the police were even
arguably acting within the scope of the failtioedisperse provision when they arrested
plaintiffs, then these plaintiffs could have standinghallenge the facial constitutionality of that
provision and to request injunctive reliefid. at 587 see also Bell697 F.3d at 452 (holding that
the plaintiffs in that case had standindaoially challenge the sanmedinance because they
were arrested for failing to disperse where thegesthree or more pspns engaged in

disorderly conduct in the immediate vicinityjlowever, citing the principle that “a plaintiff

lacks standing to bring a pexforcement challenge if the plaintiff's ‘conduct was clearly outside
the statute’s scopé.the Seventh Circuitéld that the plaintiffs “lacked standing to bring a facial
challenge to a law that did not apply by its terms to their desired condbchirmer 621 F.3d at
587.

This case is on all fours withchirmer Plaintiffs do not allege that David stental
condition is of such a nature that it poses a clear and present danger to [him], anyrstireope
persons or the community,” 430 ILCS 65/8(f), that he wants to keep his FOID card and his
firearms despite thatondition, and that §(f) is preventing himrbm so doing. If Plaintiffs had
alleged that, there would be standing to pursue the facial challSegeBe|l697 F.3d at 452.

To the contrarythe amended complaint alleges tlighere [wag no reasonable basis to
conclude David Rhein had a mental condition that presented a clear and present danger to
himself or anyone elsednd thathe seizure of Plainti§f firearms and the revocation of David’'s

FOID card was “in no way justified under §§f)].” Doc. 29 at {1 22-23. That is, Plaintiffs’



posiion is that 83(f) does not apply by its terms to thendthat theircondition and conduct fall
clearly outsidehe statute’s scope'Such a clear misuse & 8(f)] does not provide a basis for a
federal court to explore that law’s facial constitutiaiydl Schirmer 621 F.3d at 588.

For these reasonB|aintiffs lack standing to pursue théacial challenge to 8(f). The
challenge accordinglig dismissedthough the dismissal is without prejudiceee Harris v.
Quinn, 656 F.3d 692, 701 (7th Cir. 2011¥3énerally, when a ecoplaint is dismissed because ...
the plaintiffs lack standing .it is dismissed without prejudice ..);”Am. Bottom Conseancy
v. U.S. Army Corps of Eng, 650 F.3d 652, 660 (7th Cir. 2011)Here a district court dismisse
a sut for lack of standing, “it [has] no jurisdiction [and] therefore [canly dismiss without
prejudice’); Ramsay v. Maye#20 F. App’x 586, 588 (7th Cir. 2011)f(plaintiffs indeed lack
standing, and there is no jurisdiction, then dismissal musitheutprejudice; a court cannot
adjudicate a claim @r which it lacks jurisdiction)””

I. Individual Capacity Damages Claims
A. First Amendment Claim
Plaintiffs allege that Defendants violated th&irst Amendment rightashen they

revoked Davids FOD card and deed their firearms because Davidd “express[ed] unpopular

" Schirmemated that if tkere hadbeen “a record [in that cassfjowing a persistent pattern of
similar police misconduct, persons intending to engage in protected speech andoexprigbd
be able to show that they were entitled to injunctive relief of some kind, if nioisagé
enforcement of the provision then at least against future such misconduct.” 621 F.3d at 588.
The amended compldihere allegesupon information and belief” that § 8(f) “is being used by
lllinois State Police officials in a similar and persitenanner against other individuals in
lllinois who are having their firearms and/or FOID cards revoked pursuanststétite for
engaging in speech that lllinois State Police officials are falsely camgtasian indicative of a
mental condition exhibiting dangerousness.” Doc. 29 at 1 39. However, nowhere in their
amended complaint eheir opposition brief do Plaintiffs state or even suggest that they are
seeking an injunction against the misuse 8{f§in that manner; rather, they seak injunction
against any and all enforcement of the statideat p. 6 (seeking “declaratory and injunctive
relief against Defendant Grau in that Plaintiffs seek a declaration that @$065/3(f) is
unconstitutional, and that Defendants should be temporarily, then permanently, engmmed fr
enforcing this statutg



political views, specifically about his support of Second Amendment rights.” Doc. Z#at
To state a viabl&irst Amendment retaliation claim, a plaintiff must allelgat: “(1) he engaged
in activity protected by the First Amendment; (2) he suffered a depriva@bdnvould likely
deter First Amendment activity in the future; and (3) the First Amendment petiag ‘at least a
motivating factor’ in the Defendants’ decisiontéixe the retaliatory action.Bridges v. Gilbert
557 F.3d 541, 546 (7th Cir. 2009)he amended complaint plainly alleges all three elements
David’'s speech about the Second Amendment was protected by the First Amendment, faving hi
FOID card and firearmtaken awayauld deter him from engaging in that speech, and his FOID
card and firearms were taken away because Defendants did not like his speech.
Defendantsionetheless argue that “Plaintiffs have pleaded themselves out of court on
their First Amendment retaliation clajiDoc. 27 at 16becaus¢hey “admitthat Mr. Rhein had
made perceived threats to a locally elected government officdakt 2, and “admithat
Defendants revoked Mr. Rhein’s FOID card because they believed that Mr. R qess
mental condition presenting a clear and presergelahd. at 17 But Plaintiffshaveadmited
no such thing. To the contrary, they allege tft#te actions taken against David Rhein ... were
done because of his political comments to a locally edectficial some time before the illegal
search and seizure that concerned David Rhein’s views about Americans’ Secemddent
rights that either the representative, someone in that representative’savftita, one of the
Defendant Officers somehow construed (falsely) as evidence that Daviuliitea mental
condition that made him dangerous,” Doc. 29 at { 36; that Dassl unreasonably deemed
mentally unfit based on the exercising of his free speech issues regaelBecond
Amendment,” Doc. 30tdl6; and that “[w]hile Coffman alleged in his letter that David Rhein

had ... a mental condition, this is totally without merit, [and] Coffman had no reasonalsle basi



for making this conclusion,” Doc. 29 at § 31. These allegations are sufficient sthtf@f the
proceedings to support a claim that Defendants revoked David’s FOID card and &yokisw
firearms in retaliation fohis protected speech.

B. Second Amendment Claim

Plaintiffs alsoallegethat the revocation of Davis’FOIDcard and confisation of their
firearms violated the Second Amendment, which provides an individual right to firearm
ownership.See McDonald v. City of Chicagb30 S. Ct. 3020 (20)District of Columbia v.
Heller, 554 U.S. 570 (2008). If David indeed hashental cadition ofa nature that posed
clear danger thimself or others, then he likely would have suffered no Second Amendment
deprivation. SeeHeller, 554 U.S. at 62€bserng that“the right secured by the Second
Amendment is not unlimitetdand notingthat “nothing in our opinion should be taken to cast
doubt on longstanding prohibitions on the possession of firearfeddng orthe mentally ilt);
Moore v. Madigan702 F.3d 933, 940-41 (7th Cir. 2018afne) United States v. Emerso270
F.3d 203, 261 (5th Cir. 2001) (“it is clear that felons, infants and those of unsound mind may be
prohibited from possessing firearms”). But Plaintiffs allege that Davichbaichmental
condition and could not reasonably have been thought to have such a condition. Doc. 29 at { 23
(“There[waq no reasonable basis to conclude David Rhein had a mental condition that
presented a clear and present danger to himself or anyone aélsat)j31 (assermg that
“Coffman had no reasonable basis for making [the] conclusiat’Davd had a dangerous
mental condition); Doc. 30 at 13 (alleging that David wats¢ély labeled as dangerous and
mentally incompetent”). Becausetoseallegatiors aredeemed true at the pleading stage, the

individual capacity Second Amendmextaim survives dismissal.

10



C. Fourth Amendment Claim

Plaintiffs allege that their Fourth Amendment rigivexre violated when “Defendants
Pryor and Summers, without a warrant, the Plaintiffs’ valid and voluntary conseny;, other
legal justification, erdred ... and illegally searched the Plaintiffs’ home, and, once inside, ...
illegally seized the Plaintiffs’ firearms ....” Doc. 29 at§. The entry and search of a home
without consent or a warrant presumptively violates the Fourth Amendi8eatKentucky v.
King, 131 S. Ct. 1849, 1356 (2011)t(is a basic principle of Fourth Amendment lawthat
searches and seizures inside a home without a wanm@aptesumptively unreasonab)e.”
(internal quotatiomarks omitted);Groh v. Ramirez540 U.S. 551, 564 ®4) (characterizing as
a “basic rule, well established by [Supreme Court] cases,” #iseht consent or exigency, a
warrantless search of the homeiesumptively unconstitutional”). An exception applies if
exigent circumstances are pneseSee Brifpam City v. Stuaytc47 U.S. 398, 403 (2006)
(“Warrants are gendharequired to search a person’s homeunless the exigencies of the
situation make the needs of law enforcement so compelling that the warraetessis
objectively reasonable undeetkourth Amendment.”) (internal quotation marks omitted).
Exigent circumstansmay be present if there isr@eed to protect or preserve life or avoid
serious injury.” Ibid.; see also United StatesBell 500 F.3d 609, 612 (7th Cir. 2007) (holding
tha exigent circumstancesay be presemwhere the police need to “step in to prevent serious
injury and restore orde)”

Defendants contend thidtere were exigent circumstandese—namely,the “immediate
risk of harm” posed by Davisl“mental state thgtresented a clear and present danger to himself
and others” and hisgssession of firearmsDoc. 27 at 14-16; Doc. 34 at 12-13. But again,

Plaintiffs allege that theupposed concern about David’s mental condition was a ruse and a

11



pretext to take his®ID card and gunm retaliation for his pré&@econd Amendmersipeech.
And even putting aside the allegation, taken as true at this stage, that the indivielhuzéuols
did not subjectively believe that David’s mental condition posed an immeethager,
Defendants must pravthatthey“had anobjectivelyreasonable belief that exigent circumstances
existed at the time of their warrantless entry into [Plaintiffs’] residénidaited States v.
Fiasche 520 F.3d 694, 698 (7th Cir. 2008) (emphasis addedplsoFitzgerald v. Santoro707
F.3d 725, 731 (7th Cir. 2013) (hoidy thatthe defendant officers ia civil suit allegirg a Fourth
Amendment violationwere required to have an objectively reasonable basis for their belief that
exigent circumstances existeid’order to justify their warrantless entry irtbe plaintiff's
home). The amended complaint alleges, plausibly, that any such belief would have bee
unreasonable, Doc. 29 at 1 23ieh is sufficient to defeat Defendanéxigent circumstances
argumentat the pleading stage.

D. Due Process Claim

Plaintiffs allege that the revocation of his FOID card and seizure of hasrfieviolated
his right to due process. Doc. 29 at 1 20. Defendants’ brief does not mention the individual
capadty due proess claim, let alongeek its dismissal.

E. Coffman’s Supervisory Liability

Defendants argue that because Plaintiffs faibeaidequately plead an underlying Fourth
Amendment violation by Agents Pryor and Summersstipervisory liability claim against
LieutenantCoffman must be dismissed. Doc. 27 at 17-B&cause Plaintiffs have stated a
Fourth Amendment clainbefendants’ argument is without merit. No other basis is submitted

for dismissing Coffmasms a party defendant
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Conclusion
For the foregmg reasons, Defendantsiotionto dismisss granted in part and denied in
part. Plaintiffs’ facial challenge to the constitutionality oBf) is dismissed without prejudice
for lack of standing.Theindividual capacy damages claims may proceed.eThdividual

defendants shall answer the surviving portions of the amended complaint by April 10, 2014.

March 20, 2014 e ; O

UnitecNStates District Judge
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