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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TERRENCE JHANCOCK, TIMOTHY P. DUNLAP,
JOHN LISNER, DALE BOLT, BRAD WEBB, JAMES
BUIK, MICHAEL |I. RICHARDSON,and EDWARD
DENORMANDIE, as Trustee®f the LocalNo. 731, |.B
of T., Garage Attendants Lineamd Laundry Healtland
Welfare Fund,

13C 857

Judge Feinerman

and

TERRENCE JHANCOCK, TIMOTHY P. DUNLAP,
JOHN LISNER, MICHAEL | RICHARDSON, STEVE
VOGRIN, and THOMAS J YONKER, as Trustee®f the
LocalNo. 731, I.B of T., Private Scavengeend Garage
Attendants Pension Trust Fund,

Plaintiffs/Counter-@fendants
VS.

ILLINOIS CENTRAL SWEEPING LLC

N N N N N N N N N N N N N N N N N N N N N

DefendaniCounter-Faintiff.

M EMORANDUM_OPINION AND ORDER

lllinois CentralSweepind_LC (“ICS”) is a streesweepingcompany hatemploys
unionized vorkers Pursuant tats collective bargaining greemerg (“CBA”) with the union,
Excavating, Grading, Asphalt, Private Scavengers, Automobile Salesrooge@dtendants,
and Linenand Laundry Drivers Local UnioNo. 731, International Brotherhoodf Teamsters
(“Local 731”), ICS contributed money torrultiemployerpension fund rad to a multiemployer
healthand velfarefund for the lenefitof its enployees Not enough money ay the funds’
trusteeswho filed this suit underite Employee Retirement Income Security 81974
(“ERISA™), 29 U.S.C. 8§ 100%t ®q, sekingpaymentfor dlegedlydelinquent contributions

betweenOctober 2006 anBecember 201,Iplus nterestliquidated dmagesattorney ées,and
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various ¢hersums.Doc. 21. ICS counterclaimed,eekingrecompenseof dleged
overpaymentghat itmadein the smetimeframe Doc.32. A one-week bench trial has been set
for June 2015. Doc. 8Rlaintiffs havemoved for ammaryjudgment odCS’s counterclaims
and for @rtial summaryjudgment onheir claims. Doc.57. Themotion is granted in part and
denied in part.
Background

A preliminary matter is Plaintiffcontentionthat ICS’sLocal Rule 561(b)(3)(C)
statement of additional facshould be stricken becauséfiagrantly violates the requirement
that non-movants file a statement of short numbered paragraphs consisting of just’one fa
that“[s]ome of ICS’[s] numbered paragraphe anorethan half a page long” arfitCS has used
excessively lengthy factual statements to circumvent thretat®@ment limitatiofi Doc. 65 at 9.
In responselCS correctlyobserves that most of the paragrataigeted by Plaintiffsimply
guote excerpts fromhe CBAor include tables listing the employees and weeks for which ICS
claims it overpaid Plaintifts Doc. 72.1CS does concedtnattwo of its paragraphs (Doc. 64 at
1917, 22) may be too long. Those paragraphs are long, but not excessively shaiven t
dizzying array of overpayments and enghyments at issue her&nd in any event the court
need not and will nately on anything asserted those two paragraphs to resolve this summary
judgment motion. Accordingly, Plaiffs’ request to strike ICS' Local Rule 56.1(b)(3)(C)
statement is denied.

Thefollowing factsare set forth as favorablyd ICS,the non-movant, as theaordand
Local Rule 56.1 ermit SeeHannersv. Trent 674 F.3d 683, 691 (7@ir. 2012. Onsummary
judgment, the aurt must @sumethe tuth of those &cts,but desnot vouch forhem SeeSmith

v. Bray, 681 F.3d 888, 892 (7th Cir. 2012).



Since it founding in 2004ICS hasenteredinto a sriesof CBAs with Local 731.
Doc.62 d 113-4; Doc.64 a 1. The CBAs requiredCS to contributea weeklyamount r
employeeto a multiemployer pension fund and to a multiemployer health and welfare fund—
Local No. 731, I.B. of T., Private Scavengers and Garage Attendants Pension Trust Fund
(“Pension Fund”), and Local No. 731, I.B. of T., Garage Attendants Linen and Laundrly Healt
and Welfare Fun@'Welfare Fund”) respectively Doc. 62 & 13-4. It is undisputed th&itom
2006 to 2011ICS failed to make sonmequiredcontributions to both funds. ICS disputes only
the magnitude of its shortfall, aftdfurtheralleges in itxounterclaimghat it should have paid a
lower weekly rate to the Welfare Futithn it didand that it deserves credit for mistaken
overpayments to the Pension Fund. Here, in a nutsihelthemajorissuescurrently in dispute
for purposes of this summary judgment motion:

e Does the CBA obligate ICS to pay weekly contributions to the Pension Fund
for all activeemployees, gras with its Welfare Fund contributions, offidy
thoseemployeesvho wak two or moredays in the week?

¢ In the event of a delinquent contribution, I@Bst pay liquidated damages at
a rate of 10%, increasirtg 20% “if a lawsuit is filed.” ICS remitted some of
its delinquent contributionseforePlaintiffs filed this lawsuit, but itid not
pay liquidated damages on those contributioBecausé’laintiffs have now
filed suit, s ICS obligated to pay thegher20% liquidated damages rate on
those delinquent contributions?

e Between 2006 and 2011, ICS mistakenly made contributions to tik@Ren
Fund for employees who did not work. Is ICS entitled to restitution for those
amountsor at least a credit against itsderpayments the same timefranfe

e The CBA requires ICS’s weekly contribution per employee to the Welfare
Fund to “be equal to the contributions made by Waste Managénigoes
this mean Waste Managemengi®sscontribution per employee, or et
contribution after subtracting employee copayments?

Article IX of what the parties calhe“2004 CBA,” which was effective throughctober

31, 2006, provided in relevant part:



Section 1. Th&MPLOYER, beginning thirty (30) days after an Employee is
employed, shall ... pay to th@CAL NO. 7311.B. OF T. GARAGE ATTENDANTS
LINEN AND LAUNDRY HEALTH AND WELFARE PLAN (hereinafter calledHEALTH
AND WELFARE FUND') ... the sum of [$117.15] per week for each Employee
employed by th&EmMPLOYER

Sec. 3. ThempLOYER shall pay to theoCAL NO. 731PRIVATE SCAVENGERS

AND GARAGE ATTENDANTS PENSION FUND(hereinafter calledPENSION FUND)

... the sum of $75.00 a week for each Employee employed lEpiie0YER

during the calendar week starting with the sixtieth (60th) day of employment,
providing the Employee has been employed for sixty (60) days or more for the
SameEMPLOYER

Sec. 11.The Employer séil pay to the Garage Attendants, Linen and
Laundry Welfare Fund the weekly contribution for any week in which a
Sweeper Chauffeur works two (2) or more days.

Doc.64 at 2. Based on one of its members’ previous work experience at Waste Management
also a unionized company, ICS interpreted Section 11 of the 2004&BAan that it was

obligated to make the weekly contributionstuihthe Pension Funandthe Welfare Funanly

for employees who worked at least two days in the wemkdthat is what it did Id. at 1{3-4.

In August 2006, the Pension Fund retained an auditor, David Lehner, to check ICS’s
compliance with itontribution obligationsld. at 115-6. ICS provided the auditor with its
payroll records from 2004 to 2006, al@5’s General Manager at the time, Cheryl DeVriesd
LehnerthatICS had beemmaking weekly contributions tooth fundsonly for employees who
worked at least two days in the wedH. at 8. After completing the audit, Lehner told
DeVries “that ICS was in completeropliance with its obligations under the collective
bargaining agreement.id. at 19. Lehner’s firmhen sent a lettdéo both fundsiatedAugust 2,
2006, stating that “[tlhere were no exceptions found” in the aldli@at §10;seeDoc. 64-1 at

44 (the letter).



A successor CBAeffective from November 1, 2006 through October 31, 2011, and
calledthe “2006 CBA,"left Article IX materiallyunchangeexcept for the dates ameeekly
contribution amounts. Doc. 62 at fis¢eDoc.58-1 at 810 (2006 CBA, Article IX). Section 11
was renumbered Section 10 but was otherwise unchanged. Doc. 64 at {1 Zeebtb; 58-1
at 810. ICS’s ManagingVlember, Charles DeVries, avalat had Lehnein the 2006 audit
challenged ICS’s interpretation of tRd8A’s two-day rule DeVries “would have sought
clarification during negotiations and made sure that the [new] CBA stated@®$ atanagement
intended.” Doc. 64 at  18geDoc. 64-1 at 4 (Declaration of Charles DeVrieslT).

The 2006 CBA provided that ICS’s weekly contribution obligation to the Welfare Fund
would be $144.1%er employegincreasing to $160.15 in November 2007. Doc. 62 at 1 6-7.
The2006CBA furtherprovided that “[e]ffective November 1, 2008 and each November 1
thereafter, this amount shall be equal to the contributions made by Waste Mama§emeping
Division to theHEALTH AND WELFARE FUND under its labor agreement with theioN.” Id. at
1 8; Doc. 58-1 at 8. In October 2008, Waste Manage(nenht party to this suignd Local 731
enterel into a collective bargaining agreement, which providedwhegte Managemebuld,
starting in October 200@pllect from its employees weekly copayments to help oWféztte
Management’'sequired contributionto the Welfare FundDoc. 62 at 22-23; Doc. 64 at | 35.
Taking into account the copayments, Waste Management’s weekly contribution$\teltare

Fund on behalf of its employees were as follows:

Table 1
Waste Management | Employee | Waste Managements
Year 2 N
total contribution copay net contribution
2010 $195.15 $16 $179.15
2011 $195.15 $25 $170.15
2012 $203.15 $34 $169.15
2013 $214.00 $34 $180.00




Doc. 64 at 11 33, 36. In November 2009, ICS began withholdergticalhealth insurance
copayments from its employees. D6R.at | 25; Doc.%at 135. ICS employees responded by
filing grievances, arguing that the CBA did not authorize the withholding of copayments
Doc.62 at § 26. In January 2013, an arbitratstainedhe grievancg, concludinghat ICS
violated the CBA by deductindpe copaymentdom employee wages. Dog2 at {1 26, 29
Doc.58-1 at 223-38 (arbitrator’s decision). Pursuant to the arbitration award, ICS refaniged
employeesll of the withheld copayments. D@ at 134.

Meanwhile, betweefRebruary 2010 and July 201CS on several occasiongastardy in
making some required contributions to both funB®c.62 at 1 31-33, 35, 37-39, 41hel
funds’ respetive trust agreements, which undeetCBAare binding onCS,id. at ] 15-16,
provide that in the event of delinquent contributions, “[l]iquidated damages shall beedssess
the rate of 10% prior to the filing of a lawsuit to collect the amounts due and atetlod 28% if
a lawsuit is filed. Doc.58-1 at 83 (Pension Fund Trust Agreement § 5.04{(d)xt 134
(Welfare Fund Trust Agreements804(B)) seealsoDoc. 62 at 1 19; Doc. 58-1 at 94 (Pension
Fund Trust Agreement 8 15.01(A)(5)) (requiring “the payment of liquidated damadpes in t
amount of ten percent (10%) of any and all [delinquent] contributions ..., or the sum of[f§ twent
percent (20%) of such contributions as liquidated damages should there be fuethén del
payment that necessitates the filing of a lawsuit by the Trustees against thgdtiiphh at
142 (Welfare Fund Trust Agreemeni8.01(A)(5)) (same)(ICS’s Local Rule 56.1(b)(3)(B)
response to Plaintiffs’ Local Rule 56.1(a)&3&tement denies Plaintiffassertion about the
liquidated damages rate, but on the irrelevant ground that the funds’ “collectiodymex’e
document was not properly attached to the trust documBuis.62 at § 19.Becausehe trust

agreements themselves provide for liquidated damages, and given the lack obedhgitatton



in ICS’sresponse, Plaintiffs’ assertion is deemed admittédith the exeption of interest on
some late payments in early 2010S has paidcheither intereshor liquidated damages tinese
tardy contributions Id. at 1136, 39, 40, 42. ICS did, however, remit the required contribution
amountghemselves-that is,it paid off the principalbefore Plaintiffs filed this lawsuitld. at
11131-33, 35, 37-38, 41, 43.

In February 2012, Plaintiffs hired an auditor to chEZ®’s compliance with its
contribution requirements to the Pension Fund between July 2006 and December 2011 and to the
Welfare Fund between October 2006 and December 201&t 144. The audistates that the
auditor found “substantial contributions that ICS had failed to remit to the Funds for the Audi
Period.” Id. at 49. The auditosent an initial compliance report to ICS in July 2012bid.

After some back and forth between the parties, Plaintiffs sent a reaisgdiance report and a
demand letter to ICS in December 201@. at 1150-53. ICS refused to pay anything, and
Plaintiffs filed this sut in February 20131d. at 154. Based on information adduced in
discovery, Plaintiffs sent updated compliance audit summaries to ICS in May B@13; t
summaries state that ICS owes the equivalent of 72 pareeks’ worth of contributions to the
WelfareFund and 207 person-weeks to the Pension Flehét 55; seeDoc. 58-2 at 56, 69
(copies of compliance audit summaries). The parties call a pewsekis worth of contributions
a “week” andthe court will follow suit.

Plaintiffs have since creditd@S with some cash contributions andvi®eksof
payments (7 to the Pension Fund, 3 to the Welfare Fund). Doc. 63 &b%{see alsdoc. 58-

1 at 67 (Affidavit of Ryan Lacey, 1 27). Of the 208eksnow sought by the Pension Fuadl,
least85 are undiputedly forweeks in which the employee earned less than $400, which the

parties agree means that the employee worked for less than two full alayeék. Doc64 at



1 23. Another §or maybeonly 5, asICS’s filings areinternallyinconsistent) are for weeks in
which the employee received only vacation phdy.at §21.

ICS assed that Plaintiffs seek payment fb® weeks(14 to the Pension Fund, 5 to the
Welfare Fund) in which the employee did not work at all; Plaintiffs have not moved fonaym
judgment on those 19 weeks. Doc. 62 at s88Doc.58-1 at 6768 (Lacey Afidavit, T 30);
Doc.59 at 1 n.1. ICS further assethatthe Welfare Fund seeks payment for areekfor an
employee who worked only one day that week; Plaintiffs have not moved for summargndgm
on that week either. Doc. 62 at { S8eDoc.58-1 at 68 (Lacey Affidavit,  31); Doc. 59 at 1
n.1. The followingablesummarizes thdisputed and undisputedeeksfor Plaintiffs’

underpayment claim:

Table 2
Number of weeks of Welfare | Pension| ~., ..
Citation

underpayment Fund Fund

, . Doc.58-1 at 67;
Funds’ total claim 69 200 Doc. 58-2 at 56, 6¢

Disputed factual issues Doc.62 at | 59;
P ©] @9 1

Doc.58-1 at 67-68
(85)| Doc.64 at | 23

(summary judgment not sought
Disputed because employee
workedlessthan 2 full days
Disputed because employee
received only vacation pay

Net undisputed underpayment 63 95

(6) | Doc.64 at 21

In addition to the underpayments, the 2012 audit uncovered several instances of
overpaymentdy ICS tothe funds. Doc. 62 at § 68. While acknowledging that these
ovelpayments were made in errand despite having previoustyeditedotheremployergor
those employers’ overpaymen®aintiffs refusedo credit ICS for itsoverpaymentslid. at

1169-71 Doc.64 at 1 29. From 2007 to 2011, ICS overpaidvBéksto the Pension Fund.



Doc.64 at § 30. The Pension Fund awards annual pension credits to employees based on how

many weekshe employee spets in covered employment that yea

Table 3
Work in covered employment | Pension Credit Earned
Less than 22 weeks None
22 weeks 0.5
23-30 weeks 0.6
31-34 weeks 0.7
35 or more weeks 1.0

Id. at 24-26;seeDoc. 64-1 at 52. Upon retirement, an employee’s total number of pension
credits determines his er monthly pension benefiGeeSchane v. Int'l Bhd. of Teamsters
Union Local No. 710 Pension Fund Pension RIa60 F.3d 585, 586-87 (7th Cir. 2014
2011,ICS paid 39 weeks to the Pension Fund for an employee who had worked only 34 weeks;
by virtue of having a 35th week mistakenly credited to him, the employee eamuledension
credit for that year instead of only 0.7 credi¥oc.64 at 1 30. This is the only instance in
which any of ICS’s overpayments to the Pension Raffetted an employé&eearned pension
credit. Ibid. ICS has accordingly limited itounteclaim to 56weeks not 57 weekspf
overpayments to the Pension Furblid. ICS does not seek restitution or credit for any
overpayments made to the Welfare Fund.
Discussion

Plaintiffs correctlypoint out that ICS has not disputed its underpayment liability for 158
weeks (Plaintiffs actuallysay 159veeks, Doc65 at 7 & n.2, but that is because they
incorrectly assumthatICS identified only 5 weeks in which the employee was on vacation,
instead of 6.Doc. 64 at { 21 (listing 6 weeksBecause ICS is the nanovant, the court will

assumehat the correct number is)6Accordingly, the court grants summary judgment to



Plaintiffs on these 15®&eeks—63 to the Welfare Fund, 95 to the Pension Fund, as shown in
Table 2 of the Background section. The following addresses the issues thatiredispute.
l. Plaintiffs’ Claims

A. Pension FundContributions for Weeks in which the Employee Worked Less
Than Two Full Days

ICS argues that bwes no contributions to the Pension Fund for weeks in which the
employee workedess than two full days. It bases its argumertherCBA’s tweweek
provision (Section 11 of the 2004 CBA, Section 10 of the 2006 CBA;h states

The Employer shall pay to the Garage Attendants, Linen and Laundry Welfare

Fund the weekly contribution for any week in which a Sweeper Chauffeur
works two (2) or more days.

Doc. 64 at 2 Plaintiffs contend that because this provision references only the Welfare Fund, it
applies thetwo-day rule onlyto the Welfare Fundnd not to the Pension Fund.

To support its positiodCS notes thathetwo-dayprovisionnames the “Garage
Attendants, Linen and Laundry Welfare Fund” instead of the “Garage Atteridaetsand
LaundryHealth andWelfare Fund, and from that premise argues that the provision is
ambiguous and accordingly could refebtiththe Welfare Funéndthe Pension Fund. The
argument is meritlessThe provision obviouslyefers onlyto the Welfare Fundhe word
“pension” is nowhere to be found. Absent a comparable provision in the CBA for the Pension
Fund,the twaday rule does not apply to contributions to the Pension Fund.

ICS’s more promising argument is estoppel, which alleges that Plaintiffs’ 2006 audit
giving ICS a clean bill of health lulled it into thinking that the tdeny rule applied to both
funds, not just the Welfare Fund. Doc. 32 at 8f9the ERISA context;[a]n estoppel arises
when one party has made a misleading representation to another party and the other has

reasonably relied to his detriment on that representatBlatk v. TIC Inv. Corp.900 F.2d 112,

10



115 (7th Cir. 1990). In actions for breach, “estoppel support[s] the notion that a party to a
contract may not lull another into agalassurance that strict compliance with a contractual duty
will not be required and then sue for ncompliance.” Saverslak v. Davi€leaver Produce Co.
606 F.2d 208, 213 (7th Cir. 1979). As noted above,d€simed thahe twoday provision
applied to the Pension Fund, and in 2@@Sauditor found “no exceptions’—that is, no
violations of the 2004 CBA'’s contribution requirements—even thaG§hs General Manager
Cheryl DeVriesgxplicitly told the auditoy David Lehner, that IC®asapplying the tweday
rule to its Pension Fund contributions. Having received a clean bill of health, ICS continued t
make Pension Fund payments only for weeks in which the employee wotkadtatvo full
days. AndCS managelCharles DeVriestated that had Plaintdfor their auditor questioned the
two-day rule’s application to the Pension Fund under the 2004 CBA, ICS would have insisted in
negotiating the 2006 and succesS&As that the rule be explicitlgpplied to the Pension Fund.
On the summary judgment recoatreasonable faihder could conclude that the conduct of
Plaintiffs and theiauditor in 2006 was misleading and that IC&#rimentakelianceon that
conduct in making benefit paymentas reasonabl@nd thereby find for ICS on its estoppel
defense SeeBowerman v. WaMart Stores, InG.226 F.3d 574, 588 (7th Cir. 200®ane v.
Aetna Life Ins.893 F.2d 1283, 1286 (11th Cir. 1990), cited approvingljhiomason v. Aetna
Life Ins. Co, 9 F.3d 645, 650 (7th Cir. 199, Martin v. Hamil 608 F.2d 725, 730 n.8 (7th
Cir. 1979) (considering the defendants’ argument that they relied on the advicéunittise
auditor, but finding that the reliance was unreasonable).

Plaintiffs retortthatthe court should disregaedl evidence relating to the 2006 audit.
ICS’s estoppetiefense alleges than August 2, 2006, thBlaintiffs issued a letter to ICS

stating that after reviewing the pertinent collective bargaining agreemehtiseaemployer

11



payroll records, the Plaintiffs determined that ICS owed no additional contrisub the
Plaintiff funds.” Doc.32 at 7(emphasis added)Plaintiffsnote that the only August 2, 2006
letterthat it producedn discoverywas addressedotby Plaintiffs to ICS, but by the auditor to
Plaintiffs, and they argue thaecause ICS did not receive a copy of that letter until “it emerged
through discovery in this litigatighlCS could not have relied upon the letter back in 2006.
Doc. 65 at 13-14.Plaintiffs alsocontendthat the first time they learned GherylDeVries’s
conversation with.ehnerwasfrom ICS's response brief opposing summary judgment, and so
the court’s considerinthatallegedconversation would prejudice them because they hawgehot
had a chance to depose .hht. at 14.

Plaintiffs’ argumerg ae meritless.No rule requires defendanto listin its answeall
of the evidence it plans to rely on in support of an affirmative defepseb Charles Alan
Wright & Arthur R. Miller, Federal Practice & Procedurg§ 1274, pp. 616-17 (3d ed. 2004)
(“[Aln affirmative defense may be pleaded in general terms and will be het&ldofficient...
as long as it gives the plaintiff fair notice of the nature of the defensedgin(te omitted)
Rather, “[affirmative defenses are pleadings and, thereforeswagect to all pleading
requirements of the Federal Rules of Civil Procedukeller Fin., Inc. v. Midwhey Powder Co.
883 F.2d 1286, 1294 (7th Cir. 1989).cAmplaint meetfederal pleading requirements lsmg
as ‘it contains enough fact to raise a reasonable expectétiandiscovery will reveal evidence
to support liability for the wrongdoing allegédAdams v. City of Indianapoli§42 F.3d 720,
729 (7th Cir. 2014) (emphasis added) (quobed Atl. Corp. v. Twomb|y550 U.S. 544, 556
(2007). ICS’saffirmative defense need not meet a higher standard.

Moreover, t is implausible that IC#ackeda copy of the August 2, 2006 letter before

discovery commenced in this lawsuPRlaintiffs filed suit in February 2013; in its April 2013

12



answerandaffirmative defense$CS menioned an August 2, 2006 letter twice. Doc. 17 at 5-7.
What other letter could ICS have possibly been referringliod the letter is addresséem

the auditotto Plaintiffs instead ofrom Plaintiffs to ICS is immaterialCS obviously had a copy
of the letter, which it must have received from either Plaintiffs or their aud#o ICS’s
allegation that “the Plaintiffs issued [the] letter to ICSWhile not perfectly accurate
understandable in that the auditor sestl#iter to ICS at Plaintiffs’ behestwhich in the court’s
experience is what invariably happens when a fund’s auditor completes an auditngiiayee,
and something that Plaintiffs’ lawyessight to know better than mosanyway, ICS’s estoppel
defenséhas always relied on the auditor’s issuing a clean bill of health to ICS in 2006, and
Plaintiffs cannot seriously claim to have been migledonfused about this point.

As for Lehnets conversation witlCherylDeVries, ICS answered an interrogatory agkin
it to “[ijdentify any person who may be called as a witnegifi: “In addition to those persons
listed in [ICS’s] Rule 26(a) disclosure, Cheryl DeVries has knowledge of guidits of ICS by
Plaintiffs.” Doc.72 at 4;seeDoc.58-1 at 55interrogatoy response). And in an answertwo
other interrogatories, ICS stated thBaYe Lehner, with knowledge that ICS did not make
contributions while employees were on vacation, or who worked less than two daysek, a we
reported to ICS that it did not owe additional contributions, including contributions in wesks |
did not make contributions for employees who did not work because of vacation or who worked
less than two days in a weekDoc. 72 at 4-5seeDoc. 58-1 at 56. Plaintiffthereforecannot
plausibly claim to be surprised by ICS’s relyingdaVries as a witness and bahner’s
communication to ICS about the 2006 audit.

As a last gsp, Plaintiffs contenthat Lehner—an auditor whontheyhired for the

express purpose of verifying ICS’s complianaéh its contribution obligations—was not their

13



agent and therefore thanything Lehner said or wrote to ICS is not attributable to them.
Doc. 65 at 14-15.The argumenis exceptionally weak. Of course Lehner was Plaintiffs’ agent
for any actions he undertook in his capacity as their audgeellinois Conference of
Teamsters & Employers Welfare Fund v. Mrowidki F.3d 451, 463 (7th Cir. 1994)ERISA]
trustees may delegate authority to an agent to perform certain acts. In addiagenamy
bind his principal through the exercise of apparent authority, which arises whegipgbri
creates, by its words or conduct, the reasonable impression in a third party dgerthbas the
authority to perform a certain act on its befiplinternd quotation marks and citation omitted);
Kittlaus v. United Stategl1l F.3d 327, 330 (7th Cir. 1994) (noting that independent contractors
may be agents, citingestatement (Second) of Agené&iorwitz v. Holabird & Roqgt816 N.E.2d
272, 279, 284lll. 2004) (holding that outsidetorneysan be agents and therefore declining to
“fashion a wholesale exception to the agency rules for attddneys

Unremarked by the parties is that although the Seventh Circuit has long recognized
estoppel claims brought by employee beneficiaries against-@nmghoyer plansseeg e.g,
Pearson v. Voith Paper Rolls, In656 F.3d 504, 509 (7th Cir. 201 Bowerman 226 F.3d at
588; Thomason9 F.3d at 649-5@lack 900 F.2d at 114t has not yet, as far as the court can
tell, explicitly approved its use as an affirmative defense in an action brougmubi§i@mployer
plan against an employefeeBlack 900 F.2cat 115(“*We hold, therefore, that estoppel
principles are applicable to claims for benefits under unfunded sengideyer welfare benefit
plans under ERISA. We express no opinion as to the application of estoppel principles in other
situations.”). But Plaintiffs do not argue that estoppel is catedigrigzavailable in such

actions they argue merely that it faifor thespecificreasons described abov@laintiffs’

14



summary judgmennotionis thereforedenied as to whether the two-day rule applies to ICS’s
Penson Fund obligations.

B. Liquidated Damages Rate on the Tardy 2010 and 2011 Gntributions

Plaintiffs next ask for summary judgment on thelaim for interest antéiquidated
damage®n certain delinquent payments from 2010 and 2011. ICS does not dispute that it owes
interest at the contractual rate of 1% per month, compounded monthly, on its delinquent
cortributions. Doc. 62 at 8. (As with its irrelevant denial of Plaintiffs’ assertion regarding the
liquidated damages provisiod, at 19, ICS’s denial of Plaintiffs’ assertion regarding the
interest rate is based solely on the “collection procedures” document’s not kbwegyr
attached to the trust agreements. It is therefore deemed admiteddpes ICS dispute that it
owes liquidated damages on its delinquent contributions. The only questibetiser
liquidated damages will be assessethatrate of 10% or 20%. And even that question is
undisputed as to the 188ncededveeks of underpagentand any other weeks of
underpaymenfior whichICSis hed liable at trial those weeks will be subject to the 20%
liquidated damages rat&ee29 U.S.C. § 1132(g)(R})(ii)) (mandating an award of liquidated
damages at the contractual ratesuccessful actions lyRISAtrustees to enforce employer
contributions to multiemployer plans under a CBB@perating Engineers Local 139 Health
Benefit Fund v. Gustafson Constr. Co@68 F.3d 645, 654 (7th Cir. 2001) (“The interest and
liquidateddamages provisions of ERISA apply ... to contributions that are unpaid at the date of
suit[.]”); Doc.62 at § 19.

The dispute here is limited tbedelinquent contributions from 2010 and 2011 18
paid beforePlaintiffs filed this lawsuit.Doc. 62 at 1§ 31-42Although ICS paid Plaintiffshe
delinquent contribution amounts, it paid neither interest nor liquidated damages on those

amounts. Both parties agree that, had ICS paid interest and liquidated damagebdefore

15



lawsuit was filed, the liquidated damages @tehe delinquent contributions would have been
10%. Having filed the lawsuit, however, Plaintiffs now want the unpaid balance of liglidate
damages on tis@delinquent contributions tioe assessed at a 20% rate

Because ICS paid the delinquent contributions before suit was filed, the pastigrsict,
as interpreted by federal common law, governs the cl&eeGustafson258 F.3d at 654-55
(holding that “section 1132(g)(2) is inapplicable” to claims relating to “the late coniitsithe
defendant finally paid before the suit was broughRgcall thetrust agreemerst provision
regarding liquidated damagédsiquidated damages shall be assesseldeatate of 10% prior to
the filing of a lawsuit to collect the amounts due and at the rate of 20% if a lawded.is f
Doc.58-1 at 83 (Pension Fund Trust Agreement 8 5.04(&E)at 134 (Welfare Fundruist
Agreement $.04(B)) Plaintiffs argue thdtecauseinpaid interest and liquidated damages are
“amounts due” no less than the princighgir filing this lawsuit triggered the higher 20% rate
on the delinquent contributions. That is one possible interpretation; but another, equally if not
more plausible, is that “amounts due” refers only to the delinquent contributions.

Indeed the trust agreemenétsewhergrovide that the purpose of the liquidated
damages provision is “to compensate the Trust Fund for the additional administoatvand
burdens imposed by delinquency or untimely payment of contributions,” and that the higher 20%
rate kicks in “should there arther delay in payment that necessitates the filing of a lawsuit.”
Doc.58-1 at 94 (Pension Fund Trust Agreement § 15.01(Aj¢Bphasis addegl)d. at 142
(Welfare Fund Trust Aggement 8.5.01(A)(5)) (same).Theword “further” rests uneasily with
Plaintiffs’ theory; ICS’s failure to pay interest or penalti@d the 10% ratedn the delinquent
contributionsbefore a suit is filedvould be annitial delay in payment, notfarther delay. The

only payments tharedelayed(from their original due date to the audit date), and then further
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delayed(from the audit to the lawsujtarethe contributions themselve®r so, at least, a
reasonable fafihder could conclude in interpreting the ambiguous liquidated damages
provision. SImmary judgment as twhether the20%liquidated damages raspplies tahe
tardy payments in 2010 and 2011hsreforedenied. SeeBland v. Fiatallis N. Am., Inc401
F.3d 779, 783-84, 787 (7th Cir. 2005) (holding that an ambiguous term in an ERISA plan
document defeats summary judgment).

On summary judgment, theRlaintiffs are entitleanly to heinterest and liquidated
damageshown in this table:

Welfare Fund Pension Fund

Interest (12/10, 4/11-6/11) (as of 8/4/11) 387.38 312.30
Liquidated Damages (12/10, 4/11-6/119%0) 3,801.92 2,929.50
Interest (8/10-11/10, 5/11-7/11) (as of 11/9/11) 847.47 775.00
Liquidated Damages (8/10-11/10, 5/11-7/110%) 1,216.85 1,144.50
Reinstated Liquidated Damages (24/20) (L0%) 1,815.84 868.40
Balance Due $8,069.46 $6,029.70

Doc. 62 at 1 43Doc.58 at 1 43.Whether Plaintiffs can recover additionaldidated damages
on the delinquent contributions paidfbre suit was fileanust await trial.
C. Auditor Fees

Plaintiffs seeksummary judgment on their claim for auditor feekting to the 2012
audit, which, as noted in Table 2 of the Background section, found 269 weeks’ underpayment,
158weeks of which arendisputed. ICS does not dispute that audit costs are recoverable under
ERISA. See29 U.S.C. § 1132(g)(2)(EJ;rs. of Chi. Plastering Inst. Pension Trust v. Cork
Plastering Ca.570 F.3d 890, 902 (7th Cir. 2009)priarty ex rel. Local Union No. 727, |.B.T.
Pension Trust, & the Teamsters Local Union No. 727 Health & Welfare Trust v.429e€.3d
710, 721 (7th Cir. 2005). Rather, ICS argues that auditor fees must be reaandai#eessary
andthatPlaintiffs have offered no evidence demonstratingttifees were in fact reasonable.

SeeCork Plastering 570 F.3d at 903-04.
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Plaintiffs unconvincinglycontesthe legal proposition that audit fees must be reasonable,
but the dispute is of no moment because the audit fees they seek are indisputatdypleaso
Plaintiffs seek only $8356.1i8 audit feedor a not insignificant audit, and ICS does not question
that this is the actual amount that Plaintiffs paid the auditing firm for its senbmes 62 at
1 60. ICSdoes argue thdft]he auditor ... used the same data to compile reports for both
Funds,’thathe “only entered the same data once,” tiadhe “comp|l]eted hourly time sheets
reflecting his time devoted to these auditB6c. 63 at 24Doc. 64 at I 37. If anything, these
facts confirmthereasonableness of Plaintiffs’ claim for audifiees for they suggest that the
auditor was diligent and efficient. “Where an audit was straightforwlaedptal number of
hours devoted to the audit was low, and the court has no reason to believediratspects of
the audit were a waste of time, the court may not feel it needs additional’ d€taik
Plastering 570 F.3d at 905. That is precisely the situation hereyramary judgment is granted
on Plaintiffs’ claim for auditor fees.

IIl.  ICS’s Counterclaims

A. Overpaymentsto the Pension Fund

As noted above, Plaintiffs’ 2012 audit revealed that ICS overpaid 57 wetes to
Pension Fund. ICS seeks a credit or restitution for 56 of those WeBkSA allowsbut does
notrequirePlaintiffs to retind to ICS the mistaken overpaymenBee29 U.S.C.
§1103(c)(2)(A)(ii) (“if such contribution or payment is made by an employer to a multiemployer
plan by a mistake of fact or law., paragraph (1)"—which provides in relevant part that
“[e]xcept as providd in paragraph (2) ..., the assets of a plan shall never inure to the benefit of
any employer—*“shall not prohibit the return of such contribution or payment to the employer

within 6 months after the plan administrator determines that the contributionadashy such a

mistaké). Neverthelessthe Seventh Circuit has recognized an equitable cause of action by an
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employer seeking restitution for mistakeverpayments made to an employee benefit flBeke
Gustafson258 F.3d at 651JIU Severance Pay Trusund v. Local Union No. 18-U, United
Steelworkers of Am998 F.2d 509, 512-13 (7th Cir. 1998ecause athing in the CBA or the
trust agreements specifies what to do in the case of overpayments by HdStdstquitable
principles apply.See Gstafson 258 F.3d at 651)IU Severance Pay98 F.2d at 513.

ICS rests its restitution claion a theory of unjust enrichmertbeeCent. States, Se. &
Sw. Areas Health & Welfare Fund v. Pathology Labs. of &4, 71 F.3d 1251, 1254 (7th Cir.
1995) (noting that the “[flederal common law [of ERISA] tracks the consensustes sivhich
have developed the law of restitution,” and holding that “restitution is a device to avoitl unjus
enrichment”) “The fact that a recipient has obtained a benefit without pdginig does not of
itself establish that the recipient has been unjustly enricHedstatement (Third) of Restitution
and Unjust Enrichmerg 2 (2011)see alsd?athology Labs. of Ark71 F.3d at 1254
(approvingly citing théRestatement of Restitutias a guide to developing federal common law
under ERISA). Rather, forevailon its restitution claimlCS must show that “(1) [it] had a
reasonable expectation of payment, (2) the [plaintiffs] should reasonably havesdxpquay,
or (3) society’s reamable expectations of person and property would be defeated by
nonpayment.”’Harris Trust & Sav. Bank v. Provident Life & Acc. Ins. (& F.3d 608, 615-16
(7th Cir. 1995) (alterations in original, emphasis added) (quétingident Life & Acc. Ins. Co.
v. Waller, 906 F.2d 985, 993-94 (4th Cir. 1990)).

Plaintiffs argue thathe Pension Fund could not have been unjustly enriched by ICS’s
overpayments because the fund “entered those [mistaken] contributions into {itghatr
tracking computer databaseid “determined [the] participant’s pension credits based on the

contribution weeks entered into the Database.” Doc. 59 at 2Z4#8.is anon sequituy
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whether Plaintiffhave beemnjustly enriched has nothing to do withbookkeeping.By
Plaintiffs’ argumentgverylitigant (not just in ERISA cases) could avoid a finding of unjust
enrichment simply by entering iljotten gains into spreadsheetThat cannot possibly be the
law. Cf. Nelson v. Levy Home EntinLLC, 2012 WL 403974, at *13 (N.D. Ill. Feb. 8, 2012)
(“Levy's primary argument in support of summary judgment is that Nelson did not comply with
Levy's policies regarding expense reports and, in particular, did not provide receigisofahe
expenses she claims she incurrdglsoris unjust enrichment claim, however, does not require
her to prove that she provided Levy with all of the documentation of her expensesviraed

or that Levy was satisfied that she had spent the money. Rather, Nelson musthadéy p
enough evidence to permit a reasonable fact finder tothad Valuable services or materials
were furnished by the plaintiff, [and] received by the defendant, under cimueestwhich

would make it unjust for the defendant to retain the benefit without payimyy dtes no
authority for its argument that Nelson can demonstrate unjust enrichment simyabmplied
with Levy' s expense report policiés(citation omitted).

For its part, ICS concedes that if any of the overpayments resulted in an ezfgloye
earningextra pension credits, it is not entitledrestitution for those amounts. Hence I€S’
claim for only 56, not 57, weeks’ restitution, aeameek of credit given to one employee
yielded extra pension credits for that employee. Doc. 64 at {C®)s cacession is in line with
Sewenth Circuit authority holdg thatan employee benefit fund is not unjustly enriched if, as a
result of overpayments, it extends additional benefits to the empl®gs&ustafson258 F.3d
at 651 (denying a restitution courtklaim because the employer’'s overpayments “were tied to
higher pension and welfare benefits for the defendant’s employ€asi3tr. Indus. Ret. Fund of

Rockford, Ill. v. Kasper Trucking, Incl0 F.3d 465, 467 (7th Cir. 1993) (“The welfare fund
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pooled the money to provide benefits for all persons on whose behalf contributions were made
Because the drivers received the health coverage for which they paid through thi®deduc
Kasper sent to the fund, no aseentitled to restitution.”).

The other 56 weksof mistakenoverpayments indisputably did not result in any
employee’s eaning additional pension credit®laintiffs contengdhoweverthat because they
used tloseoverpayments in theformulato determine each employee’s pension créligy
could not have been unjustly enriched. Doc. 65 at 12f2Cent. States, Se. & Sw. Areas
Pension Fund v. Gerber Truck Serv., |r870 F.2d 1148, 1154-55 (7th Cir. 1989) (en banc)
(“Yet pension and welfare plans are insurance vehicles. Insigpendn re@iving
contributions from persons who collect far in the future or not at all. ... The scheme works only
if the plan receives contributions on behalf of persons who will not get benefitgk®) their
argument about entering the payments into the database, hothesargumenproves too
much—for by Plaintiffs’ logic no overpayment could ever result in unjust enrichmeongoas
the overpaymentaereconsideredn abenefitscalculation even if the overpaymentssultedin
no additional benefitsPlaintiffs’ position cannot be the law, as it wowtfectivelyleave
employers “to the mercy of plan trustees who have no financial incentive to m@gtaken
payments,” undermininthe rationale for permitting an equitable cause of action in the first
place. UIU Severance Payp98 F.2d at 513.

FurthermorePlaintiffs’ rule would essentially asif employerghe impossible: to
calculate their contributiongerfecty, every time Employers pay a heavy price for
underpaymentdpr exampleICS owes interesdnd at least0% liquidated damages on even
inadvertent underpayments. And in the event of a lawsulit to recover underpayEriSE

mandates the payment of additional liquidated damages, fees, andSme29.U.S.C.
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8 1132(g)(2). These provisions incentivize employers to err on the side of overpagtinent r
than underpayment. But if employers had no prospect of recovering mistaken overgayment
they would face a Hobson'’s choice: err on the side of underpaying and risk havingdogpay |
penaltiespr err on the side of overpaying and nevepxer anyoverpaymentsFaced with this
headsl-win-tails-you-lose dilemma, employers migbhoose texit the ERISA gamaltogether.
As the Seventh Circuit explain€Employers are already penalized for iiag to make required
contributions. If they are not permitted to seek recovery of mistaken contributigmadliebe
less inclined to sponsor ERISA-qualified plans at all. This would undermine ERJSA ©f
expanding pension anvdelfare benefit plan coveragelIU Severance Pay98 F.2d at 513
(citation omitted)see also dmail, Inc. v. Carpenters Dist. Council of Houston Pension &
Welfare Trusts954 F.2d 299, 304 (5th Cir. 1992) (“Moreover, if ERISA is going to achieve its
objective, it should encourage employers to err toward overpayment rather thghttthelfund
because of a fear that there can be no effective restitution. If employers @éne¢ivo refunds
are available, they are likely to delay payment to the fund until they canatalaccurately the
precise amount they owe. This denies to the fund working capital which could iae torits
survival. It is true that ERISA is properly construed to benefit emplopeés, fundamental
fairness to employers is implicit in establis@pisuch funds.”).

Incentives asidenone of Plaintiffs’ arguments or evidence addreasgfthe three
disjunctiverequisites of unjust enrichmerarticulated by the Seventh Circuitkarris Trust
whether ICS reasonably expected to be repangther Raintiffs reasonably should have
expected to repay ICS, or whether “society’s reasonable expectationsari ped property
would be defeated by” Plaintiffs’ nonpayment. 57 F.3d at 616. By contrast, ICS hascdduc

evidencehat Plaintiffshave made sincrefunds in the paddoc. 62 at 70-71; Doc. 64 at { 29,
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which—though by no means dispositiweeKolbe & Kolbe Health & Welfare Ben. Plan v.

Med. Coll. of Wisconsin, Inc742 F.3d 751, 755 (7th Cir. 201@dhe motives for making

refunds are various, ... and the fact that the hospital may on occasion have made refunds in
circumstances similar or even identical to this case neither establishesaatcahtvbligation on
the hospital’s part to make such refunds, nor could have lulled the Kolbe planimkiag it”

was entitled tane)—is at least proative of the first two grounds for unjust enrichment.
Plaintiffs offer nothing in responsather tharto deny that they routinely refund overpayments to
employers. At this stage, however, the court mastept ICS’s version of the facts, making
summary judgment inappropriatéCS will of coursehave the burden at trial of proving that
Plaintiffs were unjustly enriched.

In the alternativeRlaintiffs assert the affirmative defense of estoppel, which, as
mentioned earlier, “arises when one party has made a misleading representatiothér party
and the other has reasonably relied to his detriment on that representBtaxk”900 F.2d at
115. Plaintiffsargue that ICS’s mistaken overpayments were misleading representtiains;
they relied on the ovpayments “by entering them into the Databaaed that the reliance was
to their detriment becaustne Pension Fund would be harmed if its staff were now forced to
spend numerous hours revising thedbase.” Doc65 at 21. The argumentusry weak if
“revising the Database” were so expensive and time consuming, why woultffslaave filed
this lawsuit to recover underpayments, which would presunabdyrequire “revising the
Database™? In anewvent, restitution is equitable, SOICS can show that Plaintiffs were unjustly
enriched, and iPlaintiffs can show thdhe cost of revisingheir database isigh, itmightbe
equitable to helplefray that cost by reducing ICS’s recovacgordingly But besides

improbably claiming that it would take “numerous hours” to revise the databaseiffi@laante
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not even attempted to quantify their casttshe summary judgment stagéhey remain free to
do so at trial.

B. Contribution Rate to the Welfare Fund

ICS’s other counterclaim relates to the contribution rate per employee thab&dras
paying to the Welfare Fund since 2009. Recall that the 2006 CBA provided that, starting i
November 2008, the weekly amouhatICS had to contribute to the Welfare Fund per
employee “shall be equal to the contributions made by Waste Management Svizesiog to
the HEALTH AND WELFARE FUND under its labor agreement with theioN.” Doc. 62 at | 8;
Doc.58-1 at 8.The partiesdispute boils down tthis: ICScontends thahe term
“contributions” means Waste Managememtit contributions i(e., the amount contributed
without countingemployee copaymentswhile Plaintiffs contend that the term refers to Waste
Management'grosscontributions i¢e., the amount contributed including employee
copayments). Despite believing now that it had to pay contributions equabafigste
Management’s net contributions, I@8s always paidontributions equal to Waste
Management’s gross contributionkCS's counterclaimseeks both retrospective and prospective
relief; it wants “an order establishing the proper contribution rate foat@€g®ompelling the
Welfare Fund to provide &fund for ICS for its alleged overpaymentfoc. 63 at 21
(emphasis added)

ICS’s and Plmtiffs’ interpretation®f the above-quoted 2006 CBA provisiareboth
reasonable, which makésambiguous and theontractuatdispute unsuitable for resolution on
summary judgmentSee Band, 401 F.3d at 783-84, 78Tndeed Plaintiffs barely attempto
argue that thelause is unambiguoutfieyinstead assert the defenses of “arbitration and award,
res judicata, and collateral estoppahdtheyalsoargue that even if ICS’s interpretation is

correct, Plaintiffs have not been unjustly enriched aedeforethata refund is unwarranted.
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Doc.59 at 24-26, 27-29Plaintiffs’ defenses, if successfwpuld defeat both retrospective and
prospective relief; their argument about unjust enrichment, honeaedefeat only the
restitutionclaim.

None of Raintiffs’ defenses warrant grangjrsummary judgment. Plaintiffs invoke the
“arbitration and award doctrine,” whicieems taefer to the settled rule that “a court’s
examination of an arbitration award itself is extremely limited. ... If an arbitis&sen
arguably acting within the scope of his authority in interpreting the CBA, hiside will be
enforced. This applies even if the ‘court is convinced he committed [a] seriouéfaat or
law in reaching his decision.Monee Nursery & Landscaping Co. v. Int'l Union of Operating
Eng’rs, Local 150, AFLCIO, 348 F.3d 671, 675 (7th Cir. 2003) (alteration in original) (quoting
Major League Baseball Players Ass’'n v. Gangy2 U.S. 504, 509 (2001) (per curianc));
Oxford Health Plans LLC v. Suttet33 S. Ct. 2064, 2068 (2013) (stating that under the Federal
Arbitration Act, “[o]nly if the arbitrator acts outside the scope of his contedly delegated
authority—issuing an award that simply reflects his own notions of economic jistes than
drawing its essence from the contrachay a court overturn his determination”) (internal
guotation and alteration marks omitted). In other words, the doctrine applies tqudireal
review of an arbitral awardyhich is not what ICS seeks.

Slightly more promising are Plaintiffs’ res judicata and collateral estopgfeinsesboth
based on an arbitrator’s decision regarding employee copayments. RenteahleNbvember
2009, ICS began withholding health insurance copayments from its emplugtdke Waste
Management. Do@&2 at § 25; Doc. 64 at § 35. But in January 2013, an arbitrator sustained the
resulting employee grievance&gncluding that ICS violated the CBA by deducting the

copayments from employee wages. Doc. 62 at 1 26e2Doc.58-1 at 22338 (the
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arbitrator’s decision) Plaintiffs argue that this decision precludes ICS’s raising time sssues
in its counterclaim.

The Seventh Circuit has lgethat “res judicata and collateral estoppel usually attach to
arbitration awards but that “‘they do so (if they do so) as a matter of contract rather than as a
matter of law. The preclusive effect of the award is as much a creature of the arbitration contract
as any other aspect of the legapute machinery established by such a contrdBxS Life Ins.
Co. v. Royal Alliance Associates, 266 F.3d 645, 651 (7th Cir. 2001) (citations omittede
alsoPryner v. Tractor Supply Co109 F.3d 354, 361 (7th Cir. 1997) (noting that arbitration
awards under a CBA may “be pleaded as recata in the worker’s federal district court suit”);
Restatement (Second) of Judgmé&ndgl (1982) (“a valid and final award by arbitration has the
same effects under the rules of res judicata, subject to the same exceptionsifatiqnal as
a judgmat of a court”) ICS does not argue that t68A prevents the application of res judicata
and collateral estoppel sobinding arbitration award, and so the court will assume that the
doctrines do applyDoc.58-1 at 17 (2006 CBA providintpat an arbittor’s decision on a
grievance “shall be final and binding on #ePLOYER’).

“Res judicata, or claim preclusion, bars relitigation of a claim that a pasgdrar could
have raised in a prior adjudicationMartin v. Garman Const. C945 F.2d 1000, 1003 (7th
Cir. 1991) see als&ec'y of Labor v. Fitzsimmon®05 F.2d 682, 700 (7th Cir. 1986) (“Under
res judicata,’a final judgment on the merits of an action precludes the parties or their privies
from relitigating issues that were or could have begsed in that action.”) (quotingllen v.
McCurry, 449 U.S. 90, 94 (1980)Plaintiffs’ sole argument is th&€S’s contribution rate
counterclaim and the grievance “are based on the same facts: the contract larmuding p

that ICS’[s] contributionates should be the same as [Waste Management’s] rates.’5®arc.
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26. But Plaintiffs do not address the key question of whether ICS “could have raises$ute i
of its contribution rate in the arbitration proceedings. On that questiorad€&sts that “did

not and could not have raispd the arbitration]a ‘cause of action™ related to it®ntribution
ratecounterclaim because “[t]he arbitrator had no authority to provide the reSehd®@ seeks:
an order establishing the proper contributide.faDoc. 63 at 21seeMarrese v. Am. Acad. of
Orthopaedic Surgeong70 U.S. 373, 382, (1985) (“claim preclusion generally does not apply
where ‘[t]he plaintiff was unable to rely on a certain theory of the casesaetoa certain
remedy because oféHimitations on the subject matter jurisdiction of the courts™) (quoting
Restatement (Second) of Judgmé&n2$(1)(c) (1982)).ICS does not support its paisin with

any evidence; then agaimeither daPlaintiffs, who are the movants. The court isréfere
unable to tell whether the arbitrator could have heard and decided such a claim, or ivhethe
would have been outside of harisdictionalauthority to hear because it would have required
adjudicating the rights of Plaintiffs, whthough third-pety beneficiaries of the CBAsee

Gerber Truck870 F.2d at 1151yerenotparties to the arbitration. Plaintiff@ve therefore
failed to meet their burden on summary judgment as torbejudicatalefense.

Collateral estoppehlso called issue pradion, ‘prohibits relitigation of an issue of fact
or law when the issue is actually litigated, determined by a final judgmentsautial to the
judgment of a prior tribunal.’Martin, 945 F.2d at 10Q4%ee alsdraylor v. Sturgell553 U.S.
880, 892 (2008) (“Issue preclusion ... bars successive litigation of an issue of fact otually a
litigated and resolved in a valid court determination essential to the prior juddiénternal
guotation marks omitted). Plaintiffs argue that the issue atettue bf ICS’s contribution rate

counterclaim—whether ICS’s “contributions” must equal Waste Management’s gross
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contributions or net contributionswas actually decided by the arbitratiorthese passagéesm
the arbitration decision:
The contract languagequires lllinois Central Sweeping to pay equal
contributions to the funds as Waste Managensemd,it has done soNothing

in the lllinois Central Sweeping Agreement permitgegs to offsethese
contributions

[T]he Company’s decision to begin deducting an amount from each
employee’s wages as a-pay in order to offset its contributions to the benefit
funds is not supported by the contract language. The deductions constitute a
violation of Article IX because they are an unauthorized recoupmeata—f

the employees-of part of theEmployer’s contributions mandated by Article

IX. Alternatively, the action violates the wage provisions of the Agreement
because, by taking deductions from employee wages not permitted under the
Agreement, the Employer hampermissibly reduced employees’ wages.

Doc.58-1 at 236-37 (emphases added).

ICS respons thateven if the arbitrator found that ICS’s contributions had to equal Waste
Management’s gross contributions, that findivegsnot “essential” to her decisioMaylor, 553
U.S. at 892. In replyRlaintiffs concede that the arbitrator’s “holding that withholdingpags
violated the wage provisions of the CBA is stated in the alternatiVeDoc. 65 at 23.
Plaintiffs’ concession is fatab their issue preclusion argument, for alternative holdings are
generally noentitled to issue preclusive effe¢tf a judgment of a court of first instance is
based on determinations of two issues, either of which standing independently would be
sufficient to support the result, the judgment is not conclusive with respect to ssiher i
standing alone.’Restatement (Second) of Judgm&n23 cmt. i (1982)see als Peabody Coal
Co. v. Spesel17 F.3d 1001, 1008 (7th Cir. 199@p banc) (“[Hpldings in the alternative,
either of which would independently be sufficient to support a result, are not conclusive in
subsequent litigation with respect to either issue standing ioHe&ks v. Quaker Oats Co.

662 F.2d 1158, 1168-70 (5th Cir. 198Hplpern v. Schwartz26 F.2d 102, 105 (2d Cir. 1970)
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but seeJean Alexander Cosmetics, Inc. v. L'Oreal USA,, 488 F.3d 244, 254 (3d Cir. 2006)
(forcefully criticizing the rule)

But even ifalternative holdingweresometimes entitled to preclus effect, the
arbitrator’scontributionratefindings were not essential to her decisiome Bole issue before
the arbitrator was whether “the Company violate[d][®BA] by deducting co-pays from
employee wages,” Do&8-1 at 223, and her award stated only that “[tjhe Company vidla¢ed
[CBA] when it instituted employee goays for benefits,id. at 238. A determination of ICS’s
required contribtion rate to the Welfare Fund svaot essential to that fimg, for the arbitrator
could have reached her conclusion simply by noting the absence of a copayment provision in the
CBA. CompareDoc.58-1 at 810 (Article IX of 2006 CBAwith id. at 179 (Article IX of Waste
Management’s contract providing for employee copayments).

So ICS’s plea for “an order establishing the proper contribution rate for B©S. 63 at
21—essentially a request for a declaratiesurvivesPlaintiffs’ summary judgmennotion
What of ICS5 request for restitution? Plaintiffs argue ttetitution is unwarranted because
“ICS did not properly plead and estahliss damage$ having failed to refunthe employee
copayments that it withheld. Doc. 65 at 23-25. But in its Rule 56.1(b)(8)¢@ment, ICS
assertgwith sufficient evidentiary supporthat ithasrefunded all of the withheld copayments to
its empbyees. Doc64 at § 34.Plaintiffsdo not deny this assertion, Doc. 66 at 4, whichny
event the court must credit at the summary judgment stage.

Plaintiffs also argue that becauk&S’s contribution rate was not basedaomistake, the
Welfare Fund wasot unjustly enriched, which precludes restitution urigler Severance Pay
998 F.2d at 513. Doc. 59 at 2Blaintiffs say that the rate was not a mistake because “ICS

contributed to the Welfare Fund at the correct rate[]” required by the CBA tiagt knowledge
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that [Waste Management] was contributing at the same rates while offsettingtiidution
payments with” employee copaymentbid. This argument begs the question. ICS’s
counterclaim igreciselythat the CBA allows it either to collectfsetting copayments or to
reduce its contribution rate correspondingly; after the arbitrator forelctbegormer option,
ICS was entitled to the latter. If ICS is correct, then its paynarike higher rate indeed
resulted from‘a mistakeof fact orlaw.” 29 U.S.C. 81103(c)(2)(A)(ii).

More compelling is Plaintiffsunjust enrichment argumertiven if ICS is correct that the
CBA required it to contribute only theetamount that Waste Management contributied,
Welfare Fundvas entitled to rely otCS’s consistently paying thgrossamount throughout the
life of the 2006 CBA.SeeRuss v. South Water Market, In¢69 F.3d 556557 (7th Cir. 2014)
(“[P]erformance under a proposal is one ngeangiving assent to be bound.Murdoch
reduced the term® writing; South Water Market performed for more than a year, payingswage
and making contributions at rates higher than those specified in the 2004 agreenfeas™)he
Seventh Circuihasheld,an employer’s “performance undepieposalis one means of giving
assent to be boundfid. (emphasis addedhena fortiori the same must be true for an
employer’s performance under a written CBA. Furthermore, as Plgaiptint out|CS’s
winning a refundmight haveallowedit “to obtain drastically counted health coverage,”
Doc.59 at 29, because it would have paid much less per employee than Wasteriviartaand
yetreceiveal the same health coverage for its employees. , Htaintiffs maintainjs hardly
equitable. Yet asthe Supreme Court has held, even in the ERISA context, unjust enrichment is
“beside the point’ when parties demand what they bargained for in a validregrgeas “[t]he
agreement itself becomes the measure of the parties’ equiti&sAirways, Inc. v. McCutchen

133 S. Ct. 1537, 1546, 1548 (2013hen againthe Welfare Fund iaota party to the CBA, it
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is a third-party beneficiag—in fact more likeaholder in due coursegeRuss 769 F.3d at
558—and sanight have beeantitledunder the CBA’s terms t@ceivethe sane contribution
per employee from Waste Management frath ICS regardless of whdtaction of the
contribution costshose employers passed aldadgheir respective employee®©n this view,
ICS and Local 731 can fight all they like about the relativeley@p-employee contribution
percentages, but in no event shouldWelfare Fundoe left holding the bag.

There are good arguments on both sides of the que®iather than resolve an
summary judgment as a matter of lakae more prudent course istike evidence at trial and
decide at that point whethEES paid too high a contribution rate to the Welfare Fund and, if so,
whether Plaintiffs were unjustly enriched by the overpayments.

Conclusion

Plaintiffs’ motion for simmaryjudgment is granted in part andrdedin part. Summary
judgment is granted as to the 158 weeks’ uncontested liability for underpaymentsh@3 to t
Welfare Fund, 95 to the Pension Fund); the unpaid interest and 10% liquidated damages on the
undisputed late payments; and the aurdies Summary judgment is denied as tocdll

Plaintiffs’ other underpaymemiaimsand both ofCS’s counterclairs.

Novenber10, 2014 ﬂ ! ;

Untted States District Judge
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