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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

COTTRELL, INC,,

Plaintiff,
V. CaseNo. 13 CV 1161
J.NIGEL ELLIS, DYNAMIC SCIENTIFIC
CONTROLS, INC., ELLISLADDER
IMPROVEMENTS, INC.,and ELLIS
LITIGATION SUPPORT SERVICES,

JudgeJohn Z. Lee

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Cottrell, Inc. (“Cottrell”) suedJ. Nigel Ellis, Dynamic Scientific Control#c.,
Ellis Ladder Improvements, Inc., and Ellis Litigation Support Servigesllectively
“Defendants”)under breach of contract antbrt theories. Plaintiff alleges it enteredhto a
contractwith Defendantsfor Defendants to provide Plaintiff with emgiering safetydesign
services, and Defendants breached the conéraattother duties owed to Plainthify relaying
confidential information about Plaintiff to third parties who were adverséainti#’s interests
Defendants moved to dismiss Plainsfitlaims for improper venue pursuant to Federal Rule of
Civil Procedure 12(b)(3)In the alternativeDefendants ask this Court to transfer this case to the
Southern District of lllinois pursuant to 28 U.S.C. § 1406(a) or dismiss Plaintiffim<la
pursuat to Rule 12(b)(6). For the reasons stated hettetnCourt grants Defendants’ motion to
dismiss for improper venue [23].

Procedural History

Cottrell first filed suit agaist Defendants in Madison County, lllinois Circuit Coart
August 28, 2012, stating “[v]enue is proper in Madison County pursuant to 735 ILE9E5/2

inasmuch as the actions giving rise to these claims occurred in cases pendadisonMCounty,
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lllinois.” (Mot. Dismiss Ex. A, Compl. § 3. Defendants removed the case to the ISt
District of lllinois, and Cottrell filed an Amended Complaint alleging “[v]enu@nsgper in the
Southern District of lllinois, as a judicial district in which a substantial part efetrents or
omissions giving rise to the claims occuftfd (Mot. Dismiss, Ex. B, Am. Compl. { ).
Cottrell voluntarily dismissed its claims in the Southern District of lllinois on Jgraéy 2013
andit re-filed the instant case in the Northern District of Illinois on February 12, 20d8relCs
complaint filed n this Dstrict states|v]enue is proper in the Northern District of Illinois, as a
judicial district in which a substantial part of teeents or omissions giving rise to the claims
occurred[.]” (Compl. §7.)

Eacts

The following facts are taken fromlaintiffs Complaint and are accepted as tfae
purposes of resolving this motion tshiss. SeeReger Dev., LLC v. Nat'l| City Bank92 F.3d
759, 763 (7th Cir. 2010).

Plaintiff Cottrell, a Georgia corporation witits principal place of business iGeorgia,
manufactues and sells auto transport traile(€omp. § 1.)Defendant J. Nigel Elli§‘Ellis”), a
safety engineeris a citizen of Delaware anthe sole shareholder and owner of Dynamic
Scientific Controls, Inc., Ellis Ladder Improvements;.Jrand Ellis Litigation Support Services.
(Id. § 2.) All of Ellis’ companies are Delaware corporationgh their principal placs of
businesses in Delawareld (11 35.)

In August 2005, EllisapproachedCottrell to market dall-protectionsafetydesign Ellis
had developed. Id. 1 12.) Prior to engaging in discussions with Ellis, Cottrell asked Ellis
whether hewas working withany plaintiffs’ attorneysadverse toCottrell. (d. § 14.) Ellis

assured Cottrell he was not working with any plaistiattorneys against Cottrell(d.) Cottrell



advised Ellis that if he consulted with plaintiffs’ attorneys, Cottrell would no dong
communicate with him. 14.) The parties then executeconfidentialityagreemenbased upon
Ellis’ representations.Id. 1 16.)

Ellis began to send Cottrell design drawings in or around November 2005, and Ellis
continued to sen@ottrell letters in an attempt to sell his inventfoom De@mber 2005 through
March 2007. 1. 1 17.) After Cottrell expressed conceat®ut Ellis’ design, Ellis sent Cottrell
a letter on May 21, 2006, stating that he would send additional informatiGotteell. (Id. |
20.) Ellis never sent the additional informatioid. { 21.)

According to the Complaint, from at least July 2006 through July Z0l0,engaged in
secret communicenswith Brian Wendler‘(\Wendler”). (Id. 123.) Wendler is a attorney who
has filedlawsuitsagainst Cottrell on behalf of various clients for more than a decédlef 22.)

As early as January @@, Wendler officially retained Ellis as an expertd.({ 47.) Around the
same time Ellis was communicating with Wendler, Ellis was alsineztadby the Occupational
Safety and Health Administration (*OSHA”) to support the agency’'s effortsetdorce
administrative citations involving Cottrels trailers. (d. § 27.) The citations alleged that
Cottrell's rigs created an unsafe workplace due to fall safety issile$. Although he had been
retained by both Wendler and OSH#A matters adverse to Cottrell and its rigs, Ellis continued
his correspondenagith Cottrellby sending detterto Cottrellon or about March 1, 20071d(
29.) Ellis never informed Cottrell of his communications with WendleOSHA (Id. 1Y 23

28)

In July 2007, Wendledisclosed Ellis as an expert witness to testify against Cottrell in
Hancox v. Cottrellid. 1 32.), a case filesh the Western District of Missouriln August 2010,

Ellis testified against Cottrelh a deposition irSmith v. Cottre|la case filed inite Southern



District of lllinois, during which Ellis testifiedhat his first communication with Wendler was in
2007. (Id. 1 34.) But, in April 2011, Ellis produced documeintsnother casthat showedhat
hehadcommunicated with Wendler as early ab/2006. (d. 1 41.)

SubsequentlyEllis was deposed in a case d@ile the Northern District of lllinoisAssaf
v. Cottrell in May 2011 (Id. § 46.) InAssaf plaintiff's counsel provided Cottrell a January 14,
2007, memorandum which stated thdisthad been hired by Wendles af that date (Id. 1 47.)
Ellis was subsequently disqualified as an experfAssafdue to his conflict of interest with
Cottrell. (d. T 50.) Defendantnow move to dismiss Plaintiff's claimdor improper venue
pursuant to Rule 12(b)(3).

L egal Standard

Rule 12(b)(3)provides that a party may move to dismiss an action when it is not filed in
the propewvenue. Fed. R. Civ. P.12(b)(3) The plaintiff bears the burden oftablishing
thatvenueis proper. Granthamv. ChallengeCook Bros., Ing 420 F.2d 1182, 1184 (7th Cir.
1970) (internal citation omitted When ruling upon &ule12(b)(3)motion to dismiss for
impropervenue, the Court takes alllegations in the complaint as true, unless contradicted by an
affidavit. Nagel v. ADM hvestor Servs., Inc995 F.Supp. 837, 843 (N.Oll. 1998) The Court
is “not obligated to limit its consideration to the pleadingdien deciding a motion to dismiss
underRule 12(b)(3).Cont’l Cas. Co. v. Am. Nat. Ins. Cd17 F.3d 727, 733 (7th Cir. 2003f.
venueis improper, the Court “shall dismiss [the case], or if it be in the interest of justinsfer

such case to any district or division in which it could have been brought.” 28 U.S.C. § 1406(a).
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Discussion

Venue is proper ifi(1) ajudicial district in which ag defendant resided, all defendants
are resident®f the State in which the district is locatgdr] (2) a judicial district in which a
substantial part othe events or omission givingse to theclaim occurred[]] 28 U.S.C. §
1391(b). Because the Defendants are citizens of Delaware, § 1391(b)(1) does not apply.
Instead, Cottrell claims venue is proper in the Northern District of lllinois ru@d391(b)(2)
because a substantial part of the events givingaige cims occurred in this iBtrict.

Venue can be proper in more than one district as long as “a substantial portion of the
activities giving rise to the claim occurred in the particular distrigttiServ Corp., v. Nefb F.
Supp. 2d 790, 792 (N.D. ll.9B8). Cottrell, however,has failed to show that a substantial
portion of the activities giving rise to its claims occurred in the Northern Distriditirudis.
Cottrell brings a host of claims against Defendants, including breach of apriteaudulen
misrepresentation and omissions, negligent misrepresentation, fraud viaonmmsgligence
unfair practices, and conspiracgottrell alleges that Ellis breachats contract with,and duties
to, Cottrell by sharing confidential informationith Wender and OHSAwhile Ellis was still
engaged in communications with Cottrell.

To determine“whether a substantial part of the events or omissions givingaise
contract claim occurred or did not occur in a particular district, ‘the fathatghecoutstend to
focus on includewhere the contract was negotiated or executed, where the contract was to be
performed, and where the alleged breach occutreMB Fin. Bank, N.A. v. Walkei741 F.
Supp. 2d 912, 917 (N.D. Ill. 201@nternal citation omittd). Cottrell does not allege that its
contract with Defendants was negotiated in this District, performed in thiscBisir breached

in this District Instead, Cottrell admits that “the underlying facts surrounding the Citlisl



communications ahagreements occurred in Georgia and Delawa(Bl’s Resp. Defs Mot.
Dismiss18.) Furthermore, the contract was allegedly breached when Ellis commudnéasate
entered into an agreement with Wendler and OSHA wigleassimultaneously communicating

with Cottrell. Cottrell does not allege that Ellis communicated or entered into an agreement with
Wendler or OSHA in this Districtinfact, Wendler’s office is located in the Southern District of
lllinois. (Mot. Dismiss, Ex. L, Pl.$nitial Disclosure4.)

Cottrell’'s other claims against Defendaate based on the samederlying eventss its
breach of contract claijmall of which occurred outside of this District.For its fraud and
negligent misrepresentatiataims, Cottrell allegethat“Nigel Ellis represented to Cottrell when
he approached Cottrell in 2005 about selling hisdafety design that he was not working with
any plaintiffs’ attorneys against Cottrelltcdmpl. 1 60, 69) andllis failed to disclose his
communications with Wendler and OSHA. (Compl. 1¥6827%72.) Similarly, in its claims
for fraud viaomission,negligenceand unfair practiceottrell sserts thaEllis beached a duty
owed to Cottrell by failing to disclose Ellis’ retention by Wendler and OSHXanpl. 11 78-79
8384, 91, 93, 95.) Finally, Cottrell's civil conspiracy claims based upon Ellis’ alleged
communications and agreement with Wendler. (Compl. %0201 For these reasons
Cottrell's remainingclaimsare also premised on the alleged fact thasElommunicated with
and was retained by Wendler and OSHA and failedgdake thee facts to Cottrell. Because
the events thagave rise toCottrell’s claimsoccurred outside of this Distt, Cottrel hasfailed
to establish thatenue is proper in thiDistrict.

Cottrell in responsearguesthat venue is proper in the Northern District of lllinois
because(l1) Ellis marketel himself to attorneys in thisigirict; (2) Ellis agreed to be an expert

witness in this District; (2) Cottrell incurred litigation fees in this Distramgd (4) Cottrell



discovered Ellis’ scheme in this DistricfPl.’s Resp. Defs Mot. Dismiss11-12.) As explained
above, Cottrell's claims amot based upon Ellis marketing himself to attorneys or agreeing to be
an pert witness in this District. Instead, Cottrell’s claims la@sedon its contract with Ellis

and Ellis’ allegedbreach of that contract and other duties owed to Cotiseléntering into
agreemergwith parties adverse to Cottredivents that aurredoutside of this District.Indeed,

in the prior lawsuitthat Cottrellfiled in the Southern District of lllinois, which was based upon
the same underlying facts those asserted hefottrell admitted that “none of the underlying
conduct forming the etaents of Cottrell’'s claims against Ellis occurred in lllinois.” (Pl.’s Resp.
Defs.” Mot. Dismiss 17, Ex. D to Defs.” Mot. Dismiss.)

Additionally, althoughCottrell seeks payment for exs it inarred during theAssaf
litigation that was litigatedin this District, these expenses do not form a substantial basis for
Cottrell’sclaims. In total Cottrell alleges it suffered more than 1 million dollars in damages due
to wrongly incurred expert fees, depositions fees, and damages tositedsu reputain.
(Compl. 158) The claims that give rise to these damages all are predicatecallpged ac
thattook placeprior to theAssaflitigation and outside of this DistricfThe mereact that a small
portion of itsclaimeddamagesonsists of fees thaCottrell incurred in theAssaflitigation, in
and of itselfjs not sufficient taconfer venuen this District

Finally, the Court finds no basis to support Cottrell’'s contention that venue is proper in
this District becausat discovered the exterdf Ellis’ relationship with Wendler in thé&ssaf
litigation. As noted, the underlying facts giving rise to Cottrell's claims were all exdtewrthis
District. Although these facts may have come to light inAksafcase, it is the loci of the facts,

not the discovery of them, that contrdecause Cottrell has failed to establish that a substantial



portion of the events or omissions giving rise to its claims occurred in this Disgiutie is
improper here.
Conclusion

For the reasons herein, the Court grants Defendants’ motion to dismiss for improper

venue [23].

SO ORDERED ENTER: 12/09/13
=
JOHN Z.LEE

United States District Judge



