Lynette Kirchner v. P.O. John Doe 1-2 Doc. 59

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LYNETTE KIRCHNER,

Plaintiff, 13C 1299

VS. Judge Feinerman
P.O.JOHNNY THOMAS, DETECTIVEDARRYL
MANNING, DETECTIVE SERGEANT JIM DAVIS,
DETECTIVESTEVEN MOODY, P.OSHERYL
COLLINS, and COOK COUNTY,

N N N N N N N N N N N

Defendans.

M EMORANDUM OPINION AND ORDER

In this suitunder 42 U.S.C. § 1988ynette Kirchnerllegesthat seeral Cook County
Sheriff officers unlawfully seize@nd imprisonecherin violation of the Fourth Amendment.
Doc. 7. A oneweek trial has been set ftay 11, 2015. Doc. 33Defendants havemoved for
summary judgment. Doc. 34. The motion is denied.

Background

The following facts are stated as favoratdyKirchner, the non-movant, as the record and
Local Rule 56.1 allow.See Hannersv. Trent, 674 F.3d 683, 691 (7th Cir. 2012). In considering
Defendantssummary judgmennotion, the court must assume the truth of those facts, but it
does not vouch fahem. See Smith v. Bray, 681 F.3d 888, 892 (7th Cir. 2012).

At 8:00 a.m. obecemler 6, 2012, Cook County Sheriff officers Johnny Thorns and
Darryl Manning arived atKirchner's home. Doc. 46 at § 1; Doc. 52 at fK&chner, who had
gone to bed just a few hours earlier and had been unable to sleep, answered the door and invited
the officers to step inside. Doc. 46 at br.52 at 12, 6. The officers were not in uniform,

although one and possibly both wore a vest with the wemdRIFF across lhe front, and one
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officer showed his badge. Doc. 46 at;1Pec. 52 at | 3-4. Both officerswere armed, but
Kirchner was unable to see the weapons underneath their clothing. Cad 456

The officers asked Kirchner to accompany them tatbek Caunty Sheriff'soffice at
the Markham courthouse for questionirig. at 1; Doc. 52 at § 5Kirchnertold the officers
that theycould question her inside her home, but they refused, télénghat shéhad to go
with them”to the courthouse. Doc. B2 5. Kirchner repliedhat she was “exhausted” and that
she needed to get some sleep before answid@irgquestionsld. at 6. Again the officers told
Kirchner that shéhad' to go with them, noting that she could sleep in the tarpfficers were
“polite” but “stern,” andKirchner assented, feelirtat she “did not have a choice.” Doc. 46 at
1 23; Doc. 5at 1 6-8. Kirchnerofferedto drive to the courthouse in her own car, but the
officers said thathey had to drig herthemselves Doc. 52 at 9.

After arrivingat theSheriff’s office Kirchner wagatted down anglaced inan
interview room. Doc. 46 at 11 30-3Two walls in the rom were covered witlargesplotches
of blood and feces. Doc. 52 at 11 12-14. Kirchner tried to open thebdbarwaslocked. Id.
at 115. Two other officers, Steven Moody and Jim Davis, then entered the rdoat.{16.
Moody began to question Kirchner about a June 2012 shooting involving a man named Antwaan
Bryant; Kirchner denied witnessing any shootiegmplainedhat she was tired aridather
head was fuzzyandaskedio go home and come back to talk to the officers gié¢ing some
sleep Id. at 1116-19. Moody replied that Kirchner could not leave untiltsietthem what
they wantecher to say about the shootinigl. at 120. Moodyeventold Kirchner what her
statement shoulslay thatwhile sitting in her car and talking on the phone, she obs@&meht
shoot somebodyld. at 121. Moody said that Bryant was going to jail anattthey needed

“this” statement from herld. at §22.



Kirchneragain told Moody thiashe wanted to go hoe, and shalso asked for a lawyer
statingthat her “mind was not clear” and that she needed someone to explain herldgats.

19 23-24. Moody tol&irchnerthatshe could not have a lawyer and repeated that she could not
leaveuntil she gave atatement.ld. at 125. When Kirchner complained about the condition of
the interview room, Moody threatened to arrest her and take her downskears,itwas

“‘worse.” Id. at 126. Moodytold Kirchner to “think about it,” and he ardhavisleft the room.

Id. at 1127.

A fifth officer, Sheryl Colling thenentered the rooand Kirchner asked Colliret least
three times for an attorneyd. at 129. Kirchner alscaskedo be movedo a differentroom, and
sheinformed Collins that she was diabetic dradifelt threatened by Moody and Davis. Collins
agreedwith Kirchner that Moody and Davwere “going to lock [hérup” and toldherthat no
otherrooms were availableld. at 1130-32 Collins left the roonat some point, locking the
door and “fiddI[ing] around with the handlso that Kirchner could tell #vas locked.Id. at
1 33.

Eventually, Kirchner told Collins that sisas willing to makea statement abotie July
2012 shooting, buighe made cledhatthe officers had told her what to say and that she did not
know about the shootindd. at 134. Collinsaccompaniedirchner to Asistant State’s
AttorneyKolasds office, where Kolastok Kirchner’s statemenprinted it, andreviewed it
with her. Doc. 46 #f154-61. After making some correctionkirchner signed each of the
statemens four pages, including the page that sdiginette states that she signed each and
every page to siw that it is accurate” and “Lynette states tnarything in this statement is true

and correct Id. at 1162-63; Doc. 3% at 4 Kirchner was given a turkey sandwich to eat and



water to drinkand she was able to administer her diabetes medicatiomsarthe restroom.
Doc. 46 at 11 66-69.

Defendants argue that the assertions in Kirchner’s Local Rule X@8)lfbaterialghat
hersignedwitnessstatement was coerceadd the product of being held against her will cannot
be reconciled witlthe statement itseind therefore should be disregardéds true that
Kirchner’s signed statemegays thatno threats or promises have been made to [Kirchner] to
get her to make this statement and that she is giving this statement freely andilyolubtac.
35-8 at 3. And Defendants correctly citlanky v. Lake County Convention and Visitors Bureau,
576 F.3d 356, 362 i Cir. 2009), andobbey v. Zhang, 2013 WL 4838916, at *@\.D. IIl.

Sept. 10, 2013), for the proposititrat “litigants cannot creatdham issues of fact with
affidavits that contradict their prior depositions.” However, Kirchner has notigadran
affidavit in opposition to summary judgment, and her signed wistagsment is not a
deposition, but rathexdocument that shelaims wa coercedind falsely coachedOn summary
judgment, the court cannot conclude ttnet representations in Kirchner’s statement were freely
given andruthful as opposed to coercadd false Accordingly, the court will not disregard the
relevant assertits in Kirchner’s Local Rule 56.1(b)(3) materials.

Discussion

Kirchner alleges that Thomas, Manning, Davis, Moody, and Collins violated her Fourth
Amendment rights. To hold Defdants liablefor violating the Fourth Amendment, Kirchner
must show botlthatshe was seized aridat the seizure was unreasonal$ee Brower v.

County of Inyo, 489 U.S. 593, 599 (1989).
Defendants argue that the undisputed facts show that Kirchner was not “seathad” w

the meaning of the Fourth Amendment amdthe alternatie, that they have qualified immunity



from suit. With onaninor qualification noted in Section linfra, Defendants do not argue that
any seizure was reasonable under the Fourth Amendment, ang soch argumein forfeited
for summary judgment purpes. See Costello v. Grundon, 651 F.3d 614, 635 (7th Cir. 2011)
(“As the moving party, the [defendant] had the initial burden of identifying the barsseeking
summary judgment.”)aublett v. John Wiley & Sons, Inc., 463 F.3d 731, 736 (7th Cir. 2006)
(“As a general matter, if the moving party does not raise an issue in support ofats fimmot
summary judgment, the nonmoving party is not required to present evidence on that point, and
the district court should not rely on that ground in its decisiobdgan v. Commercial Union
Ins. Co., 96 F.3d 971, 979 (7th Cit996) (“Only after the movant has articulated with references
to the record and to the law specific reasons why it believes there is no gesuaefimaterial
fact must the nonmovant pres@vidence sufficient to demonstrate an issue for tridlityan v.
Ackman, 893 F.2d 145, 148 (7th Cir. 1990) (“[w]hen a party moves for summary judgment on
ground A, the opposing party need not address grounds B, C, and sBagefs v. Waukegan
Pub. Sch. Dist. 60, 924 F. Supp. 2d 940, 954 (N.I). 2013).
l. Whether Kirchner Was Seized

Defendants first argue that Kirchner was not seized within the meaningfdunié
Amendment. Doc. 36 at 3-12. gerson is “seizedinder the Fourth Amendment “only if, in
view of all of the circumstances surrounding the incident, a reasonable person would have
believed that he was not free to ledvenited Satesv. Tyler, 512 F.3d 405, 409-10 (7th Cir.
2008). When police approach a person atogedenvironnentlike ahome rather than in
public,the “free to leaveterminology is a imperfect fit, sahe inquiryinstead is whether “a
reasonable person would féedeto decline the officers’ request or otherwise terminate the

encounter.”United Satesv. Jerez, 108 F.3d 684, 689-90 (7th Cir. 1997 either case, “[t]he



reasonable persdree to leave standard is an objective one, and both the officer’'s and the
encountered individual's subjective beliefs during the encounter are not deterenasaiio
whether a seizure occurredCarlson v. Bukovic, 621 F.3d 610, 619 n.15 (7th Cir. 2010).

“[W] hat constitutes a restraint on liberty prompting a person to conclude that he is not
free to‘leavé will vary, not only with the particular police conduct at issue, but also with the
setting in which the conduct occurdMichigan v. Chesternut, 486 U.S. 567, 573 (1988).
Relevant factors include:

[1] whether the encounter took place in a public place or whether police
removed the person to another locati@j;whether the police told the person

he was not under arrest and was free to Id@}aeyhether the police informed
the person that he was suspected of a crime or the target of an investigation;
[4] whether the person was deprived of identification or other documents
without which he could not leave (such asiaetts license or train or airline
ticket); and5] whether there as any limitation of the person’s movement

such as physical touching, display of a weapon, or other coercive conduct on
the part of the police that indicates cooperation is required

Tyler, 512 F.3d at 41Gsee also United Sates v. McCarthur, 6 F.3d 1270, 1275-76 (7th Cir.
1993) (noting that the inquiry is “highly faspecific’).

Kirchner has adduced evidengeewedin the light mosfavorable to hersufficientto
allow a reasonable jury to find thatreasonable persamher shoes would ndtave believe
herselffree to declind horns and Manning’szquest to accompairtlygem to thecourthouse.
Policeof courseare“entitled to invie withesses ... to the police station ... for questioning.”
Hall v. Bates, 508 F.3d 854, 857 (7th Cir. 2007). But although the encobatereen Kirchner
and the officers began consensualigt changeavhenKirchnersaid she did not want to go the
courthose See United Satesv. Adebayo, 985 F.2d 1333, 1338 (7th Cir. 1993) (noting that a
“consensual encounter can develop into an investigatory detention as a consegpehce of
behavior”). Kirchner said that she wanted to answer questions in her haifber gettingsome

sleep, and both times the officers told her di@el‘to gowith them” anyway. Doc. 52 af|fp, 7



(emphas added). A reasonable jury could find that she reasonably believed herself unable to
decline that demand.

It is true that Thors and Manning did not raise their voices, display their weapons, or tell
Kirchnerthatshe was under arrest, factors that cut against a finding that Kirchner vek seiz
Nevertheless, each time Kirchraeclinad to accompany the officers to tBeerriff’s office, she
was toldshe lad to cooperate on the officers’ tern@ee Jerez, 108 F.3d at 6992 (“Once the
officers had been refused admittance, their continued efforts to rouse the cecupardtbed
certainly prevented them from ignoring the continued requests and maintaininy#oy pnd
solitude of their dwelling.”)cf. United States v. Drayton, 536 U.S. 194, 203 (2002) (finding no
seizure where officers boarded a bod Aegan questioning passendais“gave the passengers
no reason to believibat they were required to answer the officers’ questior§iichner
therefore had very good reason to think her compliance was required: Thomas and Eaidning
so, twice. And when shegreel to comply, Kirchnetearned thashe could not drive to the
courthousénerselfbut had to be brouglm the back seat of a police vehieldardly the stuff of
voluntary cooperationSee Dunaway v. New York, 442 U.S. 200, 212 (1979) (finding a seizure
where the petitioner “was taken from a neighbor’s home to a police car, tradgpaatpolice
station, and placed in an interrogation room”).

Citing United States v. Scheets, 188 F.3d 829, 842 (7th Cir. 1999), dodited Sates v.

Jones, 21 F.3d 165, 170 (7th Cir. 1994€)efendants argue thKirchner could not havbeen
seized becaugeeither Thorns nor Manning used the sorts of “stramg-tactics'thatwould
support finding thashe wasin custody” for purposes oMiranda v. Arizona, 384 U.S. 436
(1966). Doc. 36 at 6-8. On the surface, the “custody” inquirgutiee Fifth Amendment may

seemequivalent to the “seizure” inquiry under the Fourth Amendm&e.United States v.



Valley, 755 F.3d 581, 585 (7th Cir. 201@Whether{a personjas‘in custody’ for purposes of
Miranda depends on whether a reasonable person in the same setting would not have felt free to
leave.”). Theyare not equivalent, however, @aperson can be “seized” within the meaning of
the Fourth Amendment even though she is not “in custody” within the meaning of thelfFifth.
Berkemer v. McCarty, 468 U.S. 420, 439-40 (1984), the Supreme Court held that police are not
obligated to givéMiranda warnings aftea Terry stop or traffic stopeven though these stopie
Fourth Amendmengeizure. See United Satesv. Williams, 731 F.3d 678, 693 (7th Cir. 2013)
(“When aTerry stop is authorized, the subject of the stop is not free to walk awawniy.

makes Fifth Amendment precedelke Scheets andJones inapposite.See United Sates v.

Sreifel, 781 F.2d 953, 960 (1st Cir. 1986) (“The digtdourt mistakenly thought that the

principal criterion for determining whether Streifel and Quinn were in custodie purposes

of Miranda was whethera reasonable person in Defendants' position would haws/éélhe

was not free to leave.The Supeme Court has recently made clear, however, that this is the
standard for determining whether a person has been seized within the meaménfpofth
amendment, but is not alone determinative of whether he has been placed in custody for the
purposes of the fifth. IBerkemer v. McCarty, the Court expressly recognized that an ordinary
traffic stop curtails théreedom of the detained vehicle’s occupants to drive away. Nonetheless,
the Court held that such stops are usually analogous onljawastop, and so not subject to

the dictates oMiranda.”) (citationomitted) In any event, irfscheets andJones, the police
officersinformed the person being questioribdt he “was free to leave See Scheets, 188 F.3d

at 834;Jones, 21 F.3d at 170 Here, bycontrast,Thorns and Manning toldirchner the exact

opposite—that she “had” to come in for questioning.



Kirchner alschas adduced evidensafficientto show that she was seized by Moody and
Davis Moody and Davis questioned Kirchrvhnile she was lockd in an interview room,
despiteKirchnertelling Moody that her head hurt atithtshe wanted to go home. Doc. 52 at
19 15, 23-24. Rather than break off his questioning, Moody told Kirchner that she could not
leave until she gave the officers a concdamatementiater, hethreatened to arrest Kirchnand
to put her in a “worse” roomld. at 1125-27. Although Defendants correctly point out that there
is no ‘Miranda-like rule requiring police whenever they question someone at a police station to
advise him that he is not under arrest and is therefore free to leave at ghyHathes08 F.3d at
857,Kirchnerdid ask to leave, only to be told she had to stay. Indeed, in rejecting such a
Miranda-like rule, the Seventh Circuit reasoned, “It's as if one were in a room with the door
closed and rather than turning the knob one sued for false imprisonment, though in fact the door
was not locked.1d. at 858. Yet Kirchnerdid turn the knob—terally, Doc. 52 at L15—and in
fact the doowas locked. That mmounts to a Fourth Amendmesgizure

Defendantsarguethateven if Moody effectuated a seizure by allegedly threatening
Kirchner,Davisshouldbedismissed as a party defendastausetinder § 1983, the individual
defendant must have caused or partig@dan a constitutional deprivationPepper v. Village of
Oak Park, 430 F.3d 805, 810 (7th Cir. 2005) (internal quotation marks omittéolever,
Davis did participate in theonstitutionaldeprivationbecause he was physigabresent aand
participaedin the interviewin whichKirchner was (arguably) seize&ee Knight v. Wiseman,
590 F.3d 458, 463 (7th Cir. 2009) ¢'be persnally responsible, an official must know about
the conduct and facilitate it, approve it, condone it, or turn a blind)dy@érnal quotation
marks omitted).An officer present during the use of excessive force catefeaits 1983

liability merely by claiming that another officer actually landed the bloges.Miller v. Smith,



220 F.3d 491, 496rth Cir.1982) Likewise Davis cannot avoid liabilitgimply by claiming
that his fellow questioner, and not lagfually made théhreats that deprived Kirchner of her
freedom to leaveSee Knight, 590 F.3d at 463.

Finally, Kirchner has adducevidencesufficient toshow thashe was seized by Officer
Collins. Although Collins, unlike Moodyyas not aggressive or threatenikKgchnertold
Collins that she wanted to go home, @uallins not only continued to question Kirchner, but
agreed that Kirchner would bedked up if she did not complyooc. 52 at 81. Like Dauvis,
Collinsarguably alsdvad personal knowledge of Murphy’s unlawful threats and turned a blind
eye. See Knight, 590 F.3d at 563 More importantly, Collins locked the door upon exitihg
interviewroom. Doc. 52 at { 330nce moreconstruing the facts in the light most favorable to
Kirchner, a yry could conclude that Collins seized her when locking her imtaesziewroom
aftershedeclared thashe wanted to go home.

. Qualified Immunity

In addition to arguing that Kirchner was not seized at any point on December 6, 2012,
Defendants argue that they are entitled to qualified immuiityc. 36 at 12-15The doctrine
of qualified immunity protects government officials from liability for civil danmmagden their
conduct does not violate clearly established statutory or constitutional aighitsch a
reasonable person would have knowMtAllister v. Price, 615 F.3d 877, 881 (7th Cir. 2010).
Whether a defendant is entitled to qualified immunityes&}s on two questions: “(1) whether
the facts, taken in the light most favorable to the plaintiff, make out a violation of tttosal
right[,] and (2) whether that constitutional right was clearly establishée déitwe of the alleged

violation.” Hernandez v. Sheahan, 711 F.3d 816, 817 (7th Cir. 2013).

10



The court haalready explained why the summary judgment redaikken in the light
most favorable to Kirchner, make out a violation of the Fourth Amendment’s prohilyaamsa
unreasonable seizur@his leaves the question whether that right was clearly establisfied.
be clearly established, ght must be sufficiently cledhat every reasonable official would
[have understood] that what he is doing violates that right. In other wordsm@xyistcedent
must have placed the statutory or constitutional question beyond deBRaitehle v. Howards,
132 S. Ct. 2088, 2093 (201@nternal citations omitted and alteration in original)

As previously noted, Defendants do attempt—with one quafication discussed
below—to argue that they had an objective justification for detaining Kirchner. argag only
that her interactions with the officers weam@nsistently voluntarylt has long been clear that
“police questioning, by itself, is unlikely to result in a Fourth Amendment violation. .. .fBu i
person[] refuses to answer and the police take additional steps ... to obtain an answe, then t
Fourth Amendment imposes some minimal level of objective justification to validate the
detention orsizure.” I.N.S. v. Delgado, 466 U.S. 210, 216 (1984)t was clearly establisheid
December 2012 thaince a person has actually refused to interact with the psbioe Jevel of
individualized suspiciors necessary to authorize even a temporary seifge Jacobsv. City
of Chicago, 215 F.3d 758, 773 (7th Cir. 2000At the time the search of Jacohpartment was
conducted, it was clearly established that a citizen may not be detained by |ave refut
officials without probable causg. Jerez, 108 F.3d at 693 Because Deputies Hurrle’s and
Lent’s actions, when considered in their totality, amount to an investigatory stop, thesleput
must have had a reasonable suspicion supported by articidetsi¢hat criminal activitynay
have been afoot.”) (internal quotation marks and alterations omi##edduch any reasonable

official would have known that requiring Kirchner to come to3herriff's office for

11



guestioning, or detaining her after she said she wanted to go home, violated the Fourth
Amendment—unless the officers had probable cause to detain her, which Defendants do not
argue they had

Defendantglo contend—and here’s the qualificatiothatit may have beereasonable
for Moody and Dauvis to threaten Kirchner with arrest. By denying that she knéwrangf the
shooting, Defendants contend, Kirchgawea reasonable officer either probable cause or
reasonable suspicion to thittkat she was obstructing justicBoc. 36 at 14 Reasonable
suspicionalonewould not justify a threat adrrest, of coursearrests require probable cause—or,
for qualified immunity purposes, “arguable probable caused’Abbot v. Sangamon County,
705 F.3d 706, 714-15 (7th Cir. 2013). And eveKirthner’s denials created argualpl®bable
causejt was Do late. Kirchnerwas seize@nce Moody and Davis, questioning her in a locked
room, told her she could not leave until shedea statementThe fact that Moody and Davis
mightlater have suspected Kirchner of obstructing justice cannot retroactiwtify jineinitial
seizure. See Carmichael v. Vill. of Palatine, 605 F.3d 451, 457 (7th Cir. 2010Whether
probable cause exists depends upon the reasonable conclusion to be drawn from the facts known
to the officer at the time he acts(internal quotdon marks omittel

Conclusion
For the foregoing reasori3efendantssummary judgmennotionis denied. Kirchner’s

§ 1983claim against all Defendantsill proceed to trial.

December 22014

United States District Judge
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