Bryant v. City of Chicago et al Doc. 95

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LARRY BRYANT )
)
Plaintiff, )
) No0.13C 1319
V. ) Hon.Marvin E. Aspen
)
CITY OF CHICAGO, et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

MARVIN E. ASPEN, District Judge:

Presently before us is the motion for sumyrjadgment filed by Defendants City of
Chicago and Chicago Police Officers RuieDavis, Weatherspoon, Crisp, O'Malley,
McDonough, Martin, Johnson, and Chimslar (“Defartdafficers”). (Dkt. No. 75.) For the
reasons set forth below, we grant in @artl deny in paDefendants’ motion.

BACKGROUND

Unless otherwise noted, the facts hereinuaidisputed and gatheréwm the parties’
Local Rule 56.1 statements @ict and exhibits theretoS¢eDefs.” SOF (Dkt. No. 76);

Pl.’s SOF (Dkt. No. 56).) To the &nt that either party objected to certain statements of fact or
exhibits, we rely only on admissible eviden&ee e.gHemsworth v. Quotesmith.Com., Inc.

476 F.3d 487, 490 (7th Cir. 2007) (“The evidemelied upon in defending a motion for

summary judgment must be competent evideneetgpe otherwise admissible at trial.” (citation
omitted)). Accordingly, we decline to addsesbjections specifically unless warranted.

On February 22, 2011, Officer Salvador Prigpoke with a confidential informant about

narcotics sales allegedly transpiring in teead floor apartment of 6014 South Elizabeth
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Street, Chicago, lllinai (“the apartment™. (Defs.” SOF { 5.) The informant told Officer Prieto
that hé repeatedly purchased heroin from an unknowaslbmale at that address for the past two
months, most recently on February 21, 201d. {1 6, 8, 19.) Specifically, the informant
recounted that he arrived at the apartnoenEebruary 21, 2011 and knocked on the second floor
apartment door, where an unknown black ma¢etad him and allowed him to enter the
apartment. If. 1 8—10.) The informant further toldff@er Prieto that, after entering the
apartment, he asked the man for two bagslop&” and watched him walk into another room in
the apartment and return with a large bag comtgismaller bags of what the informant believed
to be heroin. Ifl. 11 7, 11-12.) The informant stated hentipurchased two bags of heroin from
the man, and continued to return to the apartieepurchase heroin approximately three times a
week during the relevant time periodd.(T1 13, 20.)

Officer Prieto showed the informant a pbaif the building at 6014 South Elizabeth
Street. [d. 1 22.) The informant identified it as the building where he purchased heroin.
(Id. 7 23.) Officer Pri@m drove the informant past 6014 So&lizabeth Street, at which point
the informant again identified the building as the location where he purchased heroin.
(Id. 7 24-25.) Based on this information, ©¢fi Prieto prepared a Complaint for Search
Warrant and Search Warrant on February 23, 201 .Y 26.) The Complaint and Search
Warrant described the unknown individuakalslack male, “5’6-5'7" in height, dark
complexion, with short black hair, and weighing 140-145 poundd.”f31.) On

February 23, 2011, Officer Prieto produceditifermant before th€ircuit Court of Cook

! Plaintiff argues that the congdtial informant’s statements ecounted by Officer Prieto are
inadmissible hearsay. (Pl.’'s Resp. to De®OF 11 5-26, 28—-29.) The statements contained in
the complaint for a search warrant are offered to establish what the confidential informant told
Officer Prieto, not to establisheln truth, and thus are not hearsded. R. Civ. P. 801(c)(2).

2 Defendants refer to the informant asRbe,” and do not assign a gender pronoun. For
convenience, we refer to the informant as male.



County and received a warrant authorizing thegde of the apartment and the man described by
the informant. I@d. 1 30; Dkt. No. 76-2.)

The same day, the Defendant Officers executed the Search Warrant for the apartment.
(Id. 1 33.) Plaintiff was present in the apartment when the Defendant Officers entered.

(Id. 1 34.) During their search, Bmdant Officers recovered heroin from the kitchen and the
front south bedroom, and mail addresseBI&ontiff from the font south bedroom.

(Id. 1 35, 37.) Defendant Officers alsearched Plaintiff and recovedra set of keys to the front
door of the apartmentld 1 36.) After the Defendant Offieplaced Plaintiff under arrest and
read him hisMirandarights, he told them that he haddivin the apartment for a few months,
and that during this time he stap the front south bedroomld(  38.) Plaintiff was charged
with possession of controlled substances in violation of Illinois ldgk.9(40.) On

February 11, 2015, Plaintiff pled guilty to knowigglossessing with intetd deliver one to
fifteen grams of heroin in viation of 720 ILCS 570/401(c)(1)ld( 1 43.)

On February 2, 2013, Plaintiff filed a comiplaalleging a claim under 42 U.S.C. § 1983
for false arrest, false imprisonment, and illegal deaas well as state law claims for false arrest,
false imprisonment, intentional infliction of etianal distress, and respdeat superior arising
from his arrest on February 23, 2011. On July 1, 2013, we dismissed Plaintiff's state law claims
of false arrest, false imprisonment, intentiandiction of emotionaldistress, and respondeat
superior with prejudice as untety, but allowed his § 1983 claim pvoceed. (Dkt. No. 19.) On
January 29, 2014, Plaintiff filed his second adeshcomplaint against Defendants alleging

a 8 1983 claim for violation of his Fourth Andiment rights as a result of alleged “unlawful



restraint, arrest, and unreasonable search andekiaarwell as state-law claims for false arrest,
false imprisonment, maliciousgsecution, and indemnificatidh(Dkt. No. 48.)
LEGAL STANDARD

Summary judgment is proper only when “thex@o genuine disputs to any material
fact and the movant is gthed to judgment as a matter of Idwked. R. Civ. P. 56(a). A genuine
issue for trial exists when “the evidence is sttt a reasonable jury could return a verdict for
the nonmoving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248,
106 S. Ct. 2505, 2510 (1986). The initial burdeonghe moving party to identify those
portions of the record that “it believes demoatgrthe absence of a gemeiissue of material
fact.” Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S..@648, 2553 (1986) (internal
guotations omitted). Once the moving party meets this burden of production, the nonmoving
party “must go beyond the pleadings” and identifytipois of the record demonstrating that a
material fact is genuinely disputetll.; Fed. R. Civ. P. 56(c).

In deciding whether summary judgmengagpropriate, we must accept the nonmoving
party’s evidence as true and draw all mreble inferences in that party’s fava@knderson
477 U.S. at 255, 106 S. Ct. at 2513. We do not “jublgecredibility of thevitnesses, evaluate
the weight of the evidence, or determine tlwhtiof the matter. The only question is whether
there is a genuinissue of fact.”Gonzalez v. City of Elgjrb78 F.3d 526, 529 (7th Cir. 2009)
(citing Anderson477 U.S. at 249-50, 106 S. Ct. at 2511). “Where the record taken as a whole
could not lead a rational trier of fact to find for the non-moyagy, there is no genuine issue

for trial.” Sarver v. Experian Info. SoJs890 F.3d 969, 970 (7th Cir. 2004) (citation omitted).

% The state-law false arrest and false imprisemnelaims contained in Plaintiff's second
complaint are identical to those we dismisg&tth prejudice on July 1, 2013, and so remain
dismissed. $eeDkt. No. 19.)



ANALYSIS
I.  Section 1983 Fourth Amendment Claims

Defendants argue summary judgment shbdjranted on Plaintiff's § 1983 claim
because the police had probable cause to saacthrrest him. (Defs.” Mem. ISO Summ. J.
(Dkt. No. 77) at 7-12). Plaifft responds that the searararrant executed by Defendant
Officers was invalid a genuine factulispute exists regarding the reaableness of their search.
(Pl’s Resp. (Dkt. No. 86) &11.) Plaintiff als@argues Defendant Officers lacked probable
cause to arrest him because he did not sufficienélich the search warrant’s description of the
person to be searchedd.(at 8.)

A. lllegal Search

Defendants first argue the usduted facts show that teearch warrant was valid and
authorized Defendant Otfers’ search of Plaintiff, andehe is thereforeo genuine factual
dispute as to the reasonablenefsthat search. (Defs.” Mem. at 7-11.) Plaintiff argues the
Defendant Officers lacked probable cause, andelaech warrant was invalid because there is
“no admissible evidence” thatealtonfidential informant, who submitted an affidavit in support
of the application for a search warrant, provideg reliable information to the police or judge,
or even that the informant exists. (Pl.’s Rest 9 (“Here, there iso admissible evidence [the
informant] existed. Defendants’ motion fails tcaatt an affidavit of [the informant], and fails to
attach an affidavit of Prietattesting to his conversationgth [the informant].”).)

The complaint for a search warrant includesmswstatements by Offer Prieto regarding
the confidential informant’s statements as to mivehere, and from whom he purchased heroin.
(Dkt. No. 76-2.) The confidential informant furttevore to the accuracy of those statements,

and was produced before the judge for goestg before the warrant was issuett.)( We



presume the sworn statements in support of the complaint for the searaht are valid.

United States v. Jone808 F.3d 603, 604 (7th Cir. 2000) (citiRganks v. Delawarge

438 U.S. 154, 171, 98 S. Ct. 2674, 2674 (1978)). Atingly, in order to show there is a
genuine factual dispute regarding the validityha warrant, Plaintiff mushake a showing that
the complaint for a search warrant included “a false statement knowingly and intentionally, or
with reckless disregard for the truthPranks 438 U.S. at 155-56, 98 S. Ct. at 2674. Plaintiff
has put forth no such evidence and has therefdeel i establish a genuine issue of material
fact as to the validity of the search warrant.

Plaintiff also argues DefendtaOfficers unreasonably exded the search warrant.
Specifically, he argues their search of his penwas unreasonable because the search warrant
“authorized a search of a Black man with $h@ir and an age @&1—-33, whereas the Plaintiff
was a Black man, who was bald, alchost 20 years older.” (Pl.Resp. at 8.) The undisputed
facts show that Defendant Officers had a validravat authorizing a search of the apartment and
of a “Male Black, 31-33 yeardd, 5'6-5'7 Height, 140-45 Ibs, Dark Complexion, Short black
hair, Mustache.” (Dkt. No. 76—-2.) When Deflant Officers executed the search warrant and
entered the apartment, Plaintiff was prede(iefs.” SOF 1 34; Pl.’s Resp. to Defs.’ SOF { 34.)
Plaintiff “was a darker Afcan American male, . . . weighing approximately 147 pounds,
standing approximately 5’4.” (D&$ SOF | 32; Pl.’'s Resp. to Ds SOF { 32.) At the time,

Plaintiff was 47 years old. (Dkt. No. 76-4.)

* In his statement of additional material fa@®&intiff claims he “waghe only person arrested,
even though others were also present, inclubisgon who more closely matched the age of the
person on the Search Warrant.” (Dkt. No. & (§iting Plaintiff’'s Ex. A (Dkt. No. 87-1) at

Pg. ID# 258-75).) Plaintiff's Exhibit A, whichoatains excerpts from his deposition testimony,
lacks any support for the assertion that anyrgbleeson was presenttine apartment when he

was arrested, and so we decline to aersthat fact. Fed. R. Civ. P. 56(c).



“[S]ufficient probability, notcertainty, is the touchstorod reasonableness under the
Fourth Amendment."Hill v. California, 401 U.S. 797, 804, 91 S. Ct. 1106, 1111 (1971). While
Plaintiff has pointed to differences betwdbka search warrant and his appearance, such
discrepancies are insufficient to create a genissiee of material facs to whether Defendant
Officers reasonably determined he wias man identified by the warrangee Tibbs v. City of
Chi., 469 F.3d 661, 664 (7th Cir. 2006) (“This ciitts cases have . . . recognized that
discrepancies between an arrest warrant andrtestee’s physical appearance, address, and
birth date are often insufficient to creatgemuine factual disputEbout whether arresting
officers had probable cause.”).

Defendant Officers entered the apartment dlesd in the search warrant and saw a man
whose height, weight, skin color, and comptexall approximately matched those described in
the warrant. While Plaintiff was nearly 6ars older than theerson described by the
informant, those characteristicedrelatively close” to the infonant’s description, and “might
cause a reasonable officer, when first seeingrji#fif, to believe he was the target of the
warrant.” Collier v. City of Chi. 14 C 2157, 2015 WL 5081408, at *5 (N.D. Ill. Aug. 26, 2015).
Defendant Officers searched the apartmentfandd heroin in the kitchen freezer. (Def.’s
SOF 1 35; Pl.’'s Resp. to Def.’s SOF { 35.) Tfaynd heroin in the front south bedroom, along
with mail addressed to Plaintiff and bearing ipartment’s address. (Def.’s SOF { 37.)
Defendant Officers then searchelintiff. Given the information known to the officers at that
point, no juror could find they were unreasonablbefieving Plaintiff to be the man described
in the search warranCf. Hill, 401 U.S. at 804, 91 S. Ct. dt1ll (finding officers had probable
cause to arrest man who produced documemtatioving he had a different name than the

suspect, but was found alonetle suspect’s apartment with contraband in plain view);



Johnson v. Miller680 F.2d 39, 41-42 (7th Cir. 1982) (affing dismissal of § 1983 claim for a

Fourth Amendment violation wheofficers twice incorrectly arséed a person with the same

name as the suspect, but whose skin color didnadth the description in the arrest warrant).
B. False Arrest and False Imprisonment

Defendants also argue that the undisputed fstudbw they had probable cause to arrest
Plaintiff, because he was present in the apartmvben they executed the search warrant, and he
matched the person described by the confideinfiarmant and in the search warrant.

(Def.’s Mem. at 11-12.) Plaintiff again arguesrthis a genuine factudispute as to whether
Defendant Officers had probable cause to ahest because he did not sufficiently match the
description in the search want. (Pl.’s Resp. at 10.)

While the existence of probabtause is often a jury quest, “summary judgment is
appropriate when there is nmom for a difference of opian concerning the facts or the
reasonable inferences to be drawn from the@idn v. Kautz168 F.3d 949, 953
(7th Cir. 1999)Lanigan v. Vill. of East Hazel Crest10 F.3d 467, 473 (7th Cir. 1997).
“[P]olice executing a valid searatarrant may arrest a residdatind within the permissible
scope of that search if the officers have probabluse to believe that the resident has committed
a crime.” Russell v. Harms397 F.3d 458, 467 (7th Cir. 2005). “The existence of probable
cause to arrest is an absoldefense to any § 1983 claim agaiagiolice officer for false arrest
or false imprisonment.’Abbott v. Sangamon Cnty., JIF05 F.3d 706 (7th Cir. 2013). Whether
an officer had probable cause dege on whether, at the time okthrrest, it was reasonable for
that officer to believe that the defendant had committed or was committing an ofBatdev.
Ohio, 379 U.S. 89, 85 S. Ct. 223 (1964). The reasemaisls of the arrest depends on what the

officer knew at the time, not whether he knewttluéh or whether he should have known more.



Gramenos v. Jewel Ce§97 F.2d 432, 439 (7th Cir. 198&)ian, 168 F.3d at 953 (holding that
an officer’s belief does not have to bareat so long as it reasonable).

To have probable cause to arrest PIHifar possession of controlled substances, the
Defendant officers “needed evidence ‘tending to show that [Plaintiff] knew of the presence of the
contraband and that it was in hisnmadiate and exclusive possessiorCbllier v. City of Chi,

14 C 2157, 2015 WL 5081408, at *5 (N.D. Ill. Aug. 26, 2015) (quoRegple v. Juarbe

318 Ill. App. 3d 1040, 1054, 743 N.E.2d 607, 619 (1st Dist. 2001)). However, “constructive
possession may exist where there is an inteshtapacity to maintainontrol and dominion over
the contraband, and this may be proved by shgwhat the defendant controlled the premises
where it was found.’ld. (citation omitted) Cf. People v. ScatB67 Ill. App. 3d 283, 283,

854 N.E.2d 795, 799 (1st Dist. 2006) (finding théeddant did not haveonstructive possession
over a large bag of cocaine in a mailbox becéduaskacked a key to access that mailbsgg

also, e.g.People v. Cunninghan309 Ill. App. 3d 824, 828, 723 N.E.2d 778, 782

(st Dist. 1999) (finding suffieint evidence that the defend&iad constructive possession over
drugs found on premises to which he had a kegrevhe received his mail, and which was listed
on his driver’s license).

At the time of Plaintiff'sarrest, Defendant Officers were executing a valid search
warrant, and Plaintiff was prest in the apartment. (D&f SOF  34; Pl.’s Resp. to
Def.’s SOF 1 34.) The search warrant désatia person who had, according to a confidential
informant, sold heroin in the apartment. While there were some discrepancies, Plaintiff
approximately matched the general charactesisif the person described by the confidential
informant and in the search warrant, including iéight, weight, skin color, and complexion.

(Dkt. No. 76-2.)See Tibbs469 F.3d at 664. Defendant Officers searched the apartment and



found heroin, including in thednt south bedroom, along with ihaddressed to Plaintiff and
bearing the apartment’s address. (Def.’s J®B5, 37; Pl.’s Resp. to Def.’s SOF | 35, 37.)
Defendant Officers also searched Plaintiff and found a key that @ple@eloor to the apartment.
(Def.’s SOF 1 36; Pl.’s Resp. to Def.’s SOB@]) Given the information known to Defendant
Officers at the time, there can be no diffeewf opinion that they were reasonable in
concluding Plaintiff had committed the crimepafssession of a controlled substance.
Accordingly, we find there is no genuine factdapute as to whether Defendant Officers had
probable cause to arrest Pl#itand we grant Defendantsiotion for summary judgment on
Plaintiff's § 1983 claim.
[I.  Malicious Prosecution and Indemnification

Plaintiff's second amended complaint a#dleges a malicious prosecution claim,
(Dkt. No. 48 at Pg. ID#: 115), but Defendahgs/e not moved for summary judgment on that
claim. SeeDef.’s Reply at 11 (“There is no pendinglio@us prosecution clai.”).) Plaintiff's
malicious prosecution claim therefore surviv&efendants also move for summary judgment
on Plaintiff's state-law indemnification clairbecause “no Defendant Officer is liable to
Plaintiff in this case. Therefore, Defendant GifyChicago cannot bemdicted to pay any tort
judgment on their behalf.” (Pl.’'s Mem. at 145pe745 ILCS 10/9-102. Because Plaintiff's
malicious prosecution claim against the Defendant Officers remains, we deny Defendants’
motion for summary judgmemwin Plaintiff's state-law indanification claim.

1. Jurisdiction

As only Plaintiff's state-law malicious presution and indemnifi¢en claims remain,

we must consider whether ttetain supplemental jurisdictigpursuant to 28 U.S.C § 1367.

“When all federal claims in a suit in federal coare dismissed before trial, the presumption is

10



that the court will relinquish federal juristimn over any supplemental state-law claimal’s

Serv. Center v. BP Prods. N. Am., |99 F.3d 720, 727 (7th Cir. 2010)

(citing 28 U.S.C. § 1367(c)). That presumption “should not be lightly abandoned, as it is based

on a legitimate and substantial concern with mining federal intrusion in areas of purely state

law.” RWJ Mgmt. Cos., Inc. v. BP Prods. N. A@T2 F.3d 476, 479 (7th Cir. 2012) (internal

guotation marks omitted) (quotinhan v. State Oil. Cp93 F.3d 1358, 1366 (7th Cir. 1996)).
The Seventh Circuit has “identified c&r circumstances that may displace the

presumption,” the most relevant of which is tteatbstantial judicial resources have already been

committed, so that sending the case to anothat @oll cause a substantial duplication of

effort.” Id. at 480. All that remains ithis litigation is trial on Rlintiff's state-law claims.

While this action has been in federal court for several years, we have decided no dispositive

motions concerning Plaintiff's state-law maliciqu®secution claim. In our July 1, 2013 Order

on Defendants’ motion to dismiss Plaintiff ei-law claims, we ackndedged that Plaintiff

had not alleged a state-law maliggoprosecution claim and, if he@mded to bring such a claim,

“he should seek to submit an amended dampthat cleared includes the claim.”

(Dkt. No. 19 at 2.) Plaintiff's second amied complaint included a state-law malicious

prosecution claim, (Dkt. No. 48 4}, but it appears the parties haledicated very little, if any,

time to that claim. $eeDef.’s Reply at 11 (“There is no pend malicious prosecution claim.”).

Accordingly, we find that retaining jurisdion over Plaintiff's sate-law claims would

needlessly encroach on areas of state lad/wee therefore dismiss those claims without

prejudice. See Groce v. Eli Lilly & C9193 F.3d 496, 501 (7th Cir. 1999) (“[I]t is the well-

established law of this circuit that the uspictice is to dismiswithout prejudice state

supplemental claims whenever all federalrolahave been dismissed prior to trial.”).

11



CONCLUSION
For the above reasons, we grant Defendants’ motion for summary judgment with respect
to Plaintiff's § 1983 claim, andeny Defendants’ motion with resgt to Plaintiff's state-law
malicious prosecution and indemnification clain®daintiff's state-lawclaims are dismissed

without prejudice. This case igmainated. It is so ordered.

@%M; E ofer
Marvin E. Aspen /

UnitedStatedistrict Judge

Dated: April 18, 2017
Chicagolllinois
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