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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEPHANIE SOJKA, DANIEL HARTOWICZ, and
KENYATTA GILLIAM, on behalf of themselves and all
others similarly situated, and MARK SOJKA 12 C 9809 (consolidated
with 13 C 1710 and 13
Plaintiffs, C 2786)

VS. Judge Feinerman

DIRECTBUY, INC., an Indiana corporation, and DOES 1-
10,

N N N N N N N N N N N

Defendans.

M EMORANDUM OPINION AND ORDER

In this consolidated suit, Stephanie Sojka, iBladartowicz, and Knyatta Gilliam, on
behalf of thregutative classs and Mark Sojka, individuallyallege thaDirectBuy, Inc,
violated theTeleptone Consumer Protection Act (“TCPA”), 47 U.S.C. § BR%eq. by making
telemarking calls and sendingxt messages to Plaintiffs aather personacimoss the country
without their prior consent. Docs. 54, 1(3irectBuy movedto transfer the cade the Northern
District of Indianapursuant to 28 U.S.C. § 1404(a) iorthe alternative, to dismiss Giliias
claims pursuant to Federal Rule of Civil Procedure 12(b)(2). Doc. 67. The parties tobk mont
of discoveryrelated tahe motion. Docs. 74, 89, 94, 96, 99, 102, 108. In the meantime,
DirectBuywithdrew its Rule 1¢b)(2) motion, Doc. 102leavingthe §1404(a) motion. That
motion, which became fully briefed earlier this month, is denied.

DirectBuy is & Indianacorporation. Doc. 103 at 1 1@ts headquarters Merrillville,
Indiana,is approximately 42.5 miles from the federal courthouse in&juiclllinois and 22
miles from thefederalcourthouse irHammond, Indianalbid.; Doc. 111 at 11; Doc. 112 at 10

n.5; Doc. 112-3. Over 300 employees work at DirectBuy’s headquarters, sixteen of \sltem re
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in lllinois. Doc. 112 at 10; Doc. 112at 4 DirectBuy hadranchisee agreements with more
than130 brick and mortar locations throughow thnited States and Canadwludingat least
threein lllinois. Doc. 103 at § 1; Doc. 111 at 9; Doc. 112 at 9 n.4. Stephanie and Mark Sojka
live in Will County, lllinois, Doc. 2, while Hartowicz lives in Cook County, lllinois, Doc. 2 (13
C 171Q. Gilliam lives in Los Angeles, Californjavhere he allegedly received unsolicited calls
and text messages from a Difigay location in Signal Hill, CaliforniaDoc. 1-1 (13 C 2786)
Doc. 103 at 11 40-41.

Section 1404(a) s&x:“For the convenience of parties and witnesses, in the interest of
justice, a district court may transfer any civil action to any other district oiahweghere it
might have been brought.” 28 U.S.C. § 1404(a). The moving party bears the burden of
demonstrating that a transfer is warrantei@ller Fin., Inc. v. Midwhey Powder Co., In883
F.2d 1286, 1293 (7th Cir. 1989). Transfer under 8 1404(a) is appropriate if “(1) venue is proper
in both the transferor and transferee court; (2) transfer is for the conseikthe parties and
witnesses; and (3) transfer is in the interest of justitev Bulletin Publ'g, Co. v. LRP Publ'ns,
Inc., 992 F. Supp. 1014, 1017 (N.D. Ill. 1998¢e also Research Automation, Inc. v. Schrader-
Bridgeport Int’l, Inc, 626 F.3d 973, 977-78 (7th Cir. 2010). “The weighing of factors for and
against transfer necessarily involves a large degree of subtlety and |aiddéherefore, is
committed to the sound discretion of the trial judg€dffey v. Van Dorn Iron Work396 F.2d
217, 219 (7th Cir. 1986). The parties do not dispute that venue is proper in both the Northern
District of lllinois and theNorthern District of Indiaa, so only the convenience factors and
interest of justice factonseedbe considered.

The convenience factors include: (1) thaintiff’ s choice of forum; (2) the situs of the

material events; (3) the relative ease of access to sources of proof; ¢dhveaience of the



witnesses; and (5) the convenience of the pare® Law Bulletin Publig®92 F. Supp. at 1017.
These factors are essentially a wash.

The first convenience factor slightly favahe Northern District of Illieis. Aplaintiff's
choice of forumgenerally deserves deferenc&eFed. Deposit Ins. Corp. v. Citizens Bank &
Trust Co. of Park Ridg® F.2d 364, 368 (7th Cir. 1979). Here, three of the four named
plaintiffs residein this District Thedeferencegiven to their chosen forum diminished
somewhatthough not entirely, because this is a putative class action with thousands of putative
class membaracross the countryDoc. 103 at 1 46-48eelLou v. Belzberg834 F.2d 730, 739
(9th Cir. 1987) (“when an individual ... represents a class, the named plaintiff's chdecarof
is given less weight})Nero v. Am. Family Mut. Ins. C&011 WL 2938138, at *2 (N.D. Ill. Jul.
19, 2011) (sameBoyd v. Snyderd4 F. Supp. 2d 966, 969-70 (N.D. Ill. 1999) (ntey less
weighton the plaintiff's choice of forum where the plaintiff brought a class action orif leéha
individuals who livedmostlyoutside of the forum)Georgouses v. NaTec Res., Ji863 F.

Supp. 728, 730-3(N.D. lll. 1997) 6ame, where the complaint alleged that there were over
5,670 class members, only 1,900 of whom resided in the plaintiff’'s chosen forum in lllinois,
reasoning that “while a large number of class members allegedly resideais Jithere is

nothing in the record that showstlremaining class members are not more conveniently located
to the court in Houston than Chicago”).

The second convenience factor, the situs of the material eiseenésitral This case
concerns the (allegedlynsolicited calls athtext messagdallegedly sent by DirectBuy or its
agentgo Plaintiffs andthe putative classnembes. DirectBuy contends thhecause it “makes
all of its decisions out of its headquarters in Indianagiy‘liability of DirectBuy, Inc. for the

allegedcalls and texts at issue is centered squarely in the Northern Distmctiahé.” Doc.



112 at 7.DirectBuyis wrong,as the situs of the material events is not just Indiana, where
DirectBuy’s decisions were made, but also where the calls and texts were reGzaebigan v.
Euro-American Brands, LLC2010 WL 3385476, at *4 (N.D. Ill. Aug. 19, 2010) (holding that
the situs of the material everigstor“does not weigh in favor of transfer [to New Jersey]”
where the defendant asserted that all relesdwerse employment decisions were made in New
Jersey, but the plaintiff felt the effeathose decisions in lllinoigrollecting cases). Here, the
effects of decisions purportedly made in Indiaree felt inlllinois, where the Sojkas and
Hartowiczlive, in California, where Gilliam lives, and across the country, where theymutati
class members liveThus, the situs of material events st concentrated in eithélinois or
Indiana. See Nathan v. Morgan Stanley Renewable Dev. Fund, 2012 WL 1886440at*19
(N.D. lll. May 22, 2012 (holding that “[bpcause the situs of material events is not concentrated
in either venue, this factor is afforded reduced weight”).

The third convenience factor, the location of the material evidenneutral. DirectBuy
contends that “[a]ll of the business, franchise, marketing, and call recdbiieciBuy, Inc. are
located in its Merrillville headquarters,” and that “if certain ... documents ainfiffs ask
DirectBuy, Inc. to produce cannot be produced electronically, it will be more convéoriéme
parties to access these sources of proof in the Northern District of Indiana.”112 at 3.
Plaintiffs respondhatmaterial evidence algs located in thidDistrict, such as the Sojkas’ and
Hartowicz’s phme records andocuments maintained by at least dheois franchiseethatmay
have hired third parties to make calls and text messages. Doc. 111Tdeke. arguments are
beside the point. Here is every reason to believe thttelevant documentzaneasily be
transportedelectronically or otherwis¢p Chicago or Hammond, anchere, as here,

“documents are easily transferrable, access to proof is a neutral faddtrdler v. Kenneth



Allen & Assocs., P.C2011 WL 1118499, at *3 (N.D. Ill. Mar. 24, 2011) (citation omittesde
also Johnson v. United Airlines, In@013 WL 323404, at *5 (N.D. lll. Jan. 25, 2013)
(“Although United has centralized at least some human resources functionsagd&and
maintainsdocumentshere, there is no reastmthink that in this day and age the documents
cannot easily be transferred to VirgifjjaDigan, 2010 WL 3385476, at *5 (“*documents now
are easily scanned, stored, ahectronically transmitted .[and] moving them no longer creates
the onerous burddahmay once have imposedlancelot Investors Fund, L.P. v. TSM Holdings,
Ltd., 2007 WL 3120011, at *5 (N.D. Ill. Oct. 24, 2007) (holding that there was “no significant
reason” to transfer a caem the Northern District of Illinoisvhere “easily transfrable
paperwork will make up the bulk of the ntestimonial evidence in this mattgrMorris v. Am.
Bioscience, In¢.2004 WL 2496496, at *3 (N.D. lll. Nov. 3, 2004)0{ding thathe “location of
pertinent documents does not militate for or againastea” because of the “ready availability
of photocopying and the relative ease with which documents may be seleshiygigd around
the country”)(internal quotation marks omitted)

The fourth and fifth convenience factors, the location and convenémagtesses and
parties are neutral “The convenience of witnesses is often viewed as the most important factor
in the transfer balance Nathan 2012 WL 1886440, at *20 (internal quotation marks omitted).
The convenience of ngparty witnesses carriesore weighthan the convenience of party
witnesses, as thel&104 calculus igenerally “less concerned about the burden that appearing at
trial might impose on witnesses who are either employees of parties @xpaids” because “it
is presumed that such witnesses will appear voluntarByllard v Burlington N. Santa Fe Ry.
Co, 2008 WL 4104355, at *4 (N.D. Ill. Aug. 29, 2008ge alsd’rokop v. Stonemor Partners

LP, 2009 WL 3764103, at *5 (N.D. Ill. Nov. 9, 2009) (“the convenience of StoneMor’s



employees is entitled onty a little weight because they are presumed to be under StoneMor’s
control”).

Here, DirectBuy haglentifiedone nonparty witness“an unnamed franchisee who may
have engaged third-party vendors or contractors to make tedindllinois]” and who is
“located in the Northern District of lllinois.’'Doc. 68 at 2. Plaintiffs have not identified any
non-party withessesThe presence of the one identifiedn-party witness weighs in favor of
lllinois. DirectBuy has identifiedour employee witnessesDavid Lee, Rod Troutman, Fred
Graessle, and C. Joseph Yast—who wairthe company’s Merrillvilldhheadquarters. Doc. 111-
2 at 13;see Howell v. Joffel78 F. Supp. 2d 1014, 1023 (N.D. lll. 2006) (noting that the
convenience ofamedwitnessess to be given more weight than unidentified witness€x)e of
those employeesee lives inFrankfort, lllinois whichis closer to the Hammond courthouse
than to the Chicago courthouse. Doc. 114t-2. And three of the four plaintiffisve in the
Northern District of lllinois. As to the party witnesses as a whole, then, neither forum is more
convenient than the other.

With respect to the convamce of the partieshe court'should consider their respective
residences and their alylito bear the expenses of litigating in a particular fofuBrandon
Apparel Grp., Inc. v. Quitman Mfg. Co. Ind2 F. Supp. 2d 821, 834 (N.D. lll. 1999).ransfer
is inappropriate if it merely transforms an inconvenience for one party into@mvanence for
the other party. Ibid. (internal quotation marks omittediHere, transfer tthe Northern District
of Indiana wouldmerelyshift the inconvenience from DirectBuy to Plaintiffs, thougbears
mention thaneither forumwould beparticularlyinconvenient to the inconvenienced side.
Indiana ismore convenient for DirectBugs t will take longer fomost ofDirectBuys

employeego drive to the Chicago courthouse than to the Hammond courthouse. Doc. 112 at 10



n.5; Doc. 112-3. But only 22 tesseparate the two courthousBsc. 111 at 11, sthe relative
inconvenience of the Chicago courthouse to DirectBuy is slighé Pokop 2009 WL

3764103, at *5 (holding that because “the distance between the Northern Distriobef #hd

the Northern District of Indiana is only 22 mile§a]ny inconvenience for Indiana witnesses is
slight”). As for Faintiffs, lllinois is marginally more conveniemihan Indiana Gilliam, who

lives in California, likely willfly into Chicagoregardless of whether the case were tried in
Chicago or Hammond, making the Chicago courthouse more convenient. The record does not
revealwhere Hartowiczesides in Cook County or where the Sojkas reside in Will County, so it
cannot be determined which courthouse is more convenient to tharbalance, the

convenience of the parties and witnesse®eutral or close thereto

In sum, the convenience factene essentially neutrallhe cournextevaluatsthe
interest of justice factors'The ‘interest of justice’ is aeparate element of the transfer analysis
that relates to the efficient administration of the court system. For this elemaid,look to
factors including docket congestion and likely speed to trial in the transferor amdigot
transferee forums;aeh court’s relative familiarity with the relevant law; the respective
desirability of resolving controversies in each locale; and the relationshgloicemmunity to
the controversy.”’Research Automatio26 F.3d at 978 (citatisromitted).

The first interesof justice factor is neutrabs there i®nly a modest difference in the
expectedspeed of case resolutitretween the two courtd’he medan time from filingto
disposition is 6.7 months in the Northern District of Illinois and 10.6 months in the Northern
District of Indiana. SeeU.S. District Courtudicial CaseloaBrofile, http://www.uscourts.gov
Iviewer.aspx?doc=/uscourts/StatisttesderalCourtManagement3sdits/2013/districtfcms:

profilesseptembe013.pdf&page=4Tlast viewedMarch 17 2014. The median time from



filing to trial is 32.2 months in the Northern District of Illinois and 27 months in the Northern
District of Indiana See ibid This caseés thuslikely to proceed at a similar pace in either forum.

The second interest of justice factor, familiarity with the applicableitamgutral.
Plaintiffs allegeviolationsonly of the TCPA. The Northern District of lllinois and the Northern
District of Indiana arequallycapable of interpretingnd applyinghe TCPA, a federal statute
SeeResearch AutomatiQi26 F.3d at 978 (requiring consideration of “each court’s relative
familiarity with the relevant law”)Sutherland v. Cybergenics Corp07 F. Supp. 1218, 1223
(N.D. lll. 1995). DirectBuy nonethelessontendghat theNorthern District of Indians the
better forum because “the Court may be required to interpret the franclesenagt between
DirectBuy, Inc. and any independent franel@its) who may have engaged a tipedty vendor
or vendors to make the purported calls at issaieql’ “the[se] franchise agreements are governed
by Indiana law and specify that the Northern District of Indiana would bgollbeand exclusive
venue for such suits, although certain states (lllinois and California but not, T@xasample)
have franchise laws which restrict applicability of choice of law and venuesposiin
franchise agreementsDoc. 68 at 2.

DirectBuy'sargument is unpersuasivAs an initial matter, DirectBuy has yet to file any
third-party claims against its franchisees, and it is not clear that any suck alidlitre filed.
And as DirectBuy acknowledgesven ifit were to file thirdpartyclaimsagainsthelllinois and
California franchiseegeferenced in the complajridoc. 103 at {1 13, 41, lllinois andalfornia
law would override théranchise agreements’ forum selection clausgeeFaulkenberg v. CB
Tax Franchise Sys., LLB37 F.3d 801, 804 (7th Cir. 2011) (holding thighe lllinois Franchise
Act [815 ILCS 705/4] voids all forumselection clauses in franchise agreemeng‘agley v.

Harris Research, In¢275 F.3d 884, 888 n.4, 892 (9th Cir. 20plaining thathe Caifornia



Franchise Relations Act provides that a “provision in a franchise agreemteictirgsvenue to a
forum outsidehis state is void with respect to any claim arising under or relating to &isanc
agreement involving a franchise business operating within this state”) (quotirBuSag& Prd.
Code § 20040.5)Moreover, it is not at all clear that the California and lllifieaschise
agreements’ choice of law clausasich provide that the agreements shall be governed by
Indiana lawwould be honoredSeeSound of Music Co. v. Minn. Mining & Mfg. C477 F.3d
910, 917 n.2 (7th Cir. 2007) (holding that the lllinois Franchise Act applied to a Minnesota
franchisor’s franchise agreement with an lllinois franchisee even lthibiegranchise agreement
stated that Minnesota law governe@ip:AmEquip. Co. v. Mitsubishi Caterpillar Forklift Am.,
Inc., 152 F.3d 658, 662 (7th Cir. 1998) (same for a franchise agremtierstn lllinois
franchisee stating that Texas law governé&ntury 21 Real Estate LLC v. All PrioRealty,
Inc., 889 F. Supp. 2d 1198, 1216 (E.D. Cal. 2Q@&&plaining that “California will apply the law
indicated by the choice of law provisifin the franchise agreement] where: (1) the chosen state
has a substantial relationship te tharties or their transaction, or whé2gthere is any other
reasonable basis for the partiekobice of law’ and where “the chosen stagdaw is[not]
contrary to the fundamental policy of Califorf)iginternal quotation marks omittedAnd even
if interpretation othe franchise agreements were governed by Indiana law, Indiana fealashis
is not so unusual or esoteric that this court wouldhlgeriallydisadvantaged iapplying it.

The third and fourth interest of justice factors, the desirability of resobantyoversies
in each localand the relation of each community to the controvesigghtly favor Indiana.
Indiana has a significaimtterest in resolving the litigation because DirectBugadguarters and
most of itsemployees are located Merrillville, and Indiana is alswheretheagreements

between DirectBuy and its franchisees were negotiated and exe8aed&hakir Dewk



Constr., LLC v. Flahey & Collins Constr., Inc. 2011 WL 2470887, at *4 (N.D. Ill. June 21,
2011) (“Because the apartment complex is located in Indiana, the parties cdrimigitess in
Indiana, the agreements were negotiated and executed in Indiana, and dukefedled) occurred
in Indiana, Indiana has a far greater interest than lllinois in resalisidjitigation, and a far
more significant relatiaship to the controversy.”)However, Illinois has amterestin resolving
the case as wellAlthough lllinois is justone of many gtes where thalleged TCPA violations
occurred, three of the fosurrentplaintiffs received unsolicited communications in lllinois,
DirectBuy regularly holds sales and service meetings in lllinois, andtBug hadranchisee
agreements with at least three stores in lllinois. Doc. 111 at 9; Doc. 112 at 9 n.4.

In sum,the interest of justice factors slightly favor iada while the convenience factors
are essentially neutrallhat is not sufficient tearry the day for DirectBuy, as transfer can be
ordered onlyf the balance of factors “strongly” favathe defendant’s proposed forurm re
Nat'l Presto Indus., In¢.347 F.3d 662, 664 (7th Cir. 2003) (“unless the balance is strongly in
favor of the defedant, the plaintiffs choice of forum should rarely be disturbe@iternal

guotation marks omitted)DirectBuy’s motion to transfeaccordinglyis denied

March18, 2014

Nbitdd States District Judge
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