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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL TRADE COMMISSION
Plaintiff,

V. No. 13<v-01999

CONSTRUCT DATA PUBLISHERS a.s.

a foreign corporation, also doing business
FAIR GUIDE,

Judge Andrea R. Wood

WOLFGANG VALVODA, individually and
as an owner, officer, or director of
CONSTRUCT DATA PUBLISHERS a.s.,

and
SUSANNE ANHORN, individually and as

an owner, officer, or director of
CONSTRUCT DATA PUBLISHERS a.s.,

vvvvvvvvvvvvv%vvvvvvv

Defendang.

MEMORANDUM OPINION AND ORDER

Plaintiff Federal Trade CommissiotHTC’) hassued Rfendants Construct Data
Publisherg“Construct Data”) WolfgangValvoda(“Valvoda”), and Susanne Anhorn
(“Anhorn”) under the FTC Act (“FTCA")15 U.S.C. 8§ 4&t seq.allegingthat they engaged in a
planfraudulently to induce businesses and nonprofit organizations in the United States and othe
countries to pay for unordered listings in an Internet direclidrg.defendants initially appeared
in this caseéhrough counsebut subsequently directeédatcounsel to withdraw anithen
defaulted Theeafter, theCourt enterec default judgment in the amount of $9.1 million and
imposeda permanent injunction thanter alia, froze the defendantg'ssets. Novappearing
through new counsel, thef@éndants have filed thMotion to Vacate Default Judgment and

Order for Permanent InjunctigfMotion to Vacate’) (Dkt. No. 57) andhe Motion to Modify

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2013cv01999/281177/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2013cv01999/281177/88/
http://dockets.justia.com/

the Asset Freeze OrdéMotion to Modify”) (Dkt. No. 68). For the reasons discussed below, the
Motion to Vacate is granted and the Motion to Modify is denied without prejudice.

BACKGROUND

On March 14, 2013he FTC fileda Complaint for Permanent Injunction and Other
Equitable Relief{Complaint) againstvalvoda and Anhorn (togethahe“Individual
Defendant®), as well asConstruct Data (together with the Individual Defendants,
“Defendanty. The Complaint allegekat Defendantkave violated Section 5(a) of the FTC
Act, 15 U.S.C. § 45(a), by engaging ircdptive practices in the marketing and selling of
Internet directory listings to small businesses and organizations that participate shows
and exhibitionsSpecifically, theComplaint alleges thddefendants targeted consumers in the
United Statesnd other countries with mailings falsely representing (1) that the consurdexs ha
preexisting business relationship with Defendants; and (2) #f@nDants were affiliated or
otherwise connected with a particular trade show or exhibition, argfaamizer of that event.
Along with the Complaintthe FTC filed a motion for aex partetemporaryrestrainingorder
supported by witness declarations, consumer complaints, court orders, and otheedi@aenc
Defendants engaged in practitlat violatel Section 5(a).

The Court issued a#x partetemporaryrestrainingorder on March 15, 2013 (the
“TRQO"), which, among other things, enjoined Defendants from engagitig activities that the
FTC alleged violated Section 5@)d froze DefendaritassetsThe asset freeze allowed the
Individual Defendants to “pay from their individual personal funds reasonable, usual, yrdinar
and necessary living expensesjbject tothe prior written agreement of the FTA.RO at 89,
Dkt. No. 14) The FTCsubsequently provided eablefendantwith copies of the Complainte

TRO, and other court filings, as well as notice of the preliminary injunction hearing.



At the preliminary injunctionhearing on April 17, 2013lefense counsel stated that
Defendants;aftermaking a considered decision,” would not present evidence, but stded
“focus efforts and resources towards either litigating this matter on the oreaitempting to
settle” (Apr. 17, 2013 Trat 5 PX 13, Dkt. No. 71-4.) Defendants’ counfether represented
that the decision was based on trgitcess rate of challenging a preliminary injunction in the
wake of an eyarte TRO and “resource$.(1d.) The Court then granted the preliminary
injunction, which continuethe asset freeze and othdrakthat had been grantguleviously in
the TRO. Thereliminary injunctiororderallowedthe Individual Defendants to continuepay
their reasonable living expenses from their personal faitds, providing financial statements
and an accountingsrequired bythatorder and subject tte prior written agreement of the
FTC.

On June 10, 2013, the FTC served Construct Data and Anhorn with process in Slovakia
pursuant to the Hague Convention. At the next status hearing on July 11, 2013, defense counsel
acknowledged service of process as to thasfem@lants and requestidtthe Court granthem
an additional 14 days to answer the Complaint. The Court granted the extension and set July 25,
2013 as the deadline for their answéo. answer was ever filethowever.

On August 19, 2013, defense counsel moved to withdrawiteorapresentation of
Valvoda, citing his failure to respond to communications. The Court granted that mation at
hearing on August 22, 2013. At the same hearing, defense counsel informed the Cowrt that hi
remaining clients, Construct Data and Anhorn, would not be filing an answer or responsive
pleading. On October 30, 2013, defense counsel moved to withdraw from representing Construct
Data and Anhorn because “they no longer wish[ed] to continue to be represented byinounsel

this proceeding” and had requested that defense counsel withdraw. (Mot. to Wighdr8,



Dkt. No. 37.) On November 6, 2013, the FTC moved for entry of default against Construct Data
and Anhorn, serving notice on all parties. At a motion hearing on November 13, 2013, defense
counsel statedith regard to his withdrawal motiof\Essentially, we concede!dtnot so much
that defendants want to switch counsel, want new counsel, they are opting to no longer have
coursel at all! (Nov. 13, 2013 Trat 2 PX 16,Dkt. No. 71-4) The Court granted the motion to
withdraw andenteredorders ofdefaultagainst Construct Dagnd Anhorn.

The FTC served Valvoda with process on November 15, 2013. When he failed to
respond, the FTC moved for entry of defaagtinst hinon December 20, 2018gainserving
notice on all parties. Valvoda again failed to respond, and the Court etitenedjuested default
orderon January 7, 2014. On January 30, 2014, the FTC filed its motion for a default judgment
against alDefendants, along with a declaration from its investigator addressing the agigropr
amount of monetary relief—approximately $9.1 million, which represghe FTC s“estimate
of Construct Dat® sales revenue during theaye 2005 through 2013(Supp. Menjivar Decl. at
1 3, Dkt. No. 52-1.) The FTC served its motion, supporting declaration, and proposed default
judgment on all Defendants. None responded. The hearing on the FTC’s motion was held on
February 11, 2014. Defendants did not appear, and the Court entered an order a@ceftuid
judgment and @rmanentnjunction. The prmanentnjunction did not independently detail any
asset freeze order. Inste@dncorporated by reference the asset freeagposed byhe TRO
and preliminary injunction.

The FTC served copies of the order grantmedefault judgment and thgermanent
injunction on Defendants on February 11, 2014. On March 11, 2014, current defense counsel
entered an appearance on behalf of all Defetsdand filed the Motion to Vacaf€his was

followed on April 1, 2014y theMotion to Modify.



DISCUSSION

TheMotion to Vacate

Defendants argue that the default judgment@archanentnjunction should be vacated
with respect to the Individu&lefendantdecause the Court lacks personal jurisdiction over
them,andwith respect to all Bfendantdecause there is good cause to dAsaliscussed
below,in light of the current recordhe Courtconcludes that it may exercipersonal
jurisdictionover the Individual Defendants. However, the Court nonetheless finds that good
cause exists to vacate the default judgnagck @rmanentnjunction.

A. Personal Jurisdiction

Defendants first argue thtte default judgment should be vacated as to the Individual
Defendants because the Court lacks personal jurisdiction over tAdmen“a district court enters
a default judgment without personal jurisdiction over the defendant, ‘the judgmend ignagiit
is aper seabuse of discretion to deny a motion to vacate that default judgmes®.LC v.
lvanoy 642 F.3d 555, 557 (7th Cir. 2011) (citiRglational, LLC v. Hodge$27 F.3d 668, 671
(7th Cir. 2010)). Because they had notice of wgsuit andstill defaulted, the Individual
Defendants have the burden of proving the absence of personal jurisdéttidmeyhave failed
to meet this burden.

Due process requires that a nonresident defendant bestaii mnimum contacts with
[the forum] such that the maintenance of the suit does not offend ‘traditional notiorspdiyai
and substantial justicé.Int’l Shoe Co. v. Washingtp826 U.S. 310, 316 (1945) (quoting
Milliken v. Meyer 311 U.S. 457, 463 (1940)). The contacts between the defendant and the forum
state may not b&andom, isolated, or fortuitouskKeeton v. Hustler Magazine, Ind65 U.S.

770, 774(1984). Instead;the sufficiency of the contacts is measured by the defersdant



purposeful acts.NUCOR Corp. v. Aceros y Maquilas de Occidente, S.A. de ZBV.3d 572,
580 (7th Cir. 1994)Partiesestablish minimum contactghen they purposefully avail
themselves ofthe privilege of conducting activities within the forum. thus invoking the
benefits and protections of its law&Urger King Corp. v. Rudzewic271 U.S. 462, 475 (1985)
(citation omitted)Because modern business often is transacted solely by mail and wire
communications, physical presence is not regliw create such minimum contadis. at 476.
Depending on the nature of the contacts, a court may exercise general oc gpestiction
over defendantgdere, he FTC does not argdier the exercise ofleneral jurisdiction ovehe
Individual Defendants; rathert contendghatthe Court may exercispecific personal
jurisdiction. Specific personal jurisdiction exists if the contagtk a forum*“arise out of or
relate t3 the plaintiff s claims.id. at 47273 (citation omitted).

The FTQA provides that “[ijn any suit under this section, process may be served on any
person, partnership, or corporation wherever it may be found.” 15 U.S.C. 8§ 53(b). This language
permit nationwide service of procedsTC v. Cleverlink Trading Ltd.No. 05 C 2889, 2006 WL
1735276, at *3 (N.D. lll. June 19, 2006) (citirRgC v. Bay Area Bu€ouncil, Inc, No. 02 C
5762, 2003 WL 21003714at*2 (N.D. lll. May 1, 2003)). When nationwide service is authorized
by federal law, the relevant questifmm purposes of personal jurisdictitm@comes whether the
defendanhas minimum contacts with the United StafseFitzsimmons v. Bartqrb89 F.2d
330, 332 (7th Cir. 1979%urich Capital Mts.v. Conlianesg388 F.Supp.2d 847, 857 (N.D. lll.
2004).

Here, itis clear from the record that both Individual Defendants purposefully availed
themselves of thprivilege ofconducing businessctivities within the United Statesdthat

those activities relate to the claims brought by the FH& example, in connection with the



Motion to Vacate, each of the Individual Defendantbmitteda declaration Anhorn’s

declaration statethat:

shehasserved as the CEO of Construct Data since January 1, 2011, and in this position
she is responsible for the dayday operations of the company (Anhorn Detlf2, 5,
Dkt. No. 62;

in her capacity as CE@nhorncommunicated witthe U.S.company MicroDynamics
to instructit to print Construct Data customer mailings and collect responses to
Construct Data mailings (d. at 11 15, 16);

Construct Data had over 22,500 contracts with U.S. customers over the span of 2009-
2013 (d. aty 21) and

55% of Congtuct Datas revenues came frobhS. customerdsd. at | 22).

Meanwhile,Valvodds declaration represents that:

hewas the CEO of Construct Data until December 31, 20d8lvoda Decl. at | Zk.
No. 61);

while acting asCEO, Valvoda was responsible for day to day operations of the company
(id. at 1 4);and

in his capacity as CEO, Valvodamnunicated withMicroDynamics which he
describes asConstruct Data U.S-based business partneid.(at 13).

TheFTC alsoobtained documents froMicroDynamicspursuant to a Civil Investigative

Demandhatshow that both Individual Defendants redensivepersonal communications with

MicroDynamics directing that company to print and disseminate direct mail campaigns on

behalf of Construct Datd o take just a fewllustrative examples,iie FTCs documents show

thatAnhorn emailedMicroDynamicspersonnel to providignemwith the content and timing of

mailings that MicroDynamicwassupposed to send on behalf of Construct Data. (Dkt. No. 71-2

at 4448, 52-56). She also personally approved a 50§08 mailing Dkt. No. 71-3at 13, and

approved proofs and mailing dates. (Dkt. No.27dt50). This evidence also indicatélsat

! Valvoda does not specify when he began his teas@onstruct Data CEQ,
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Valvoda personally communicated wNticroDynamicsto arrange fothe printing and
dissemination of a directrail campaign of approximateB00,000 pieces. (Dkt. No. 7llat52-
55.) After some time working with MicroDynamic¥alvodawrote to a MicroDynamics
employedhat “[t]he previous mailing campaigns were successful and therefore | would like t
increase our profit in the US-market.” (Dkt. No. Z5t 89.)

Based orthese facts, it iapparenthat both Valvoda and Anhorn purposefully availed
themselves of thprivilege ofconducing business activities in the United Statéke Individual
Defendants purposefully directdticroDynamicsto prepare and disseminate markgtin
materials. The determinedhe text of these material® whom they were disseminated, and the
manner in which they weent Thus, the actions of the Individual Defendants are sufficient to
create minimum contacts in the United Stakesthermorethe Individual Defendants’
purposefulcontactswith the United States-orchestratinghe dissemination of direct mail
communications—s the same activity thahé FTC challenges as fraudulent. Thus, the Court
may exercise specific personal jurisdiction othex Individual Defendant&ee, e.g.Travelers
Health Ass’n v. Commonwealth of Va. ex rel. State Corp. Con33nU.S. 643 (1950)
(solicitation of business in a forum can support an exercise of personal juristaidtian
forum); Metro Life Ins. Co. v. Robertso@eco Corp,.84 F.3d 560, 572—73 (2d Cir. 1996) (direct
mail campaign within forum supported findingsecificjurisdictionover defendant in suit that
arose out othatcampaign).

Thatthe Individual Defendants were working on behalf of Construct Data does not shield
them fromthe Court’s exercise gfersonal jurisdiction. Although jurisdiction over a corporation
does notwutomaticallyextend to its officers, the Supreme Court has rejected the thbaty “

employees who act in their official capacity are somehow shielded from sugirimnidividual



capacity. Keeton 465 U.Sat 781 n.13. Rather, each defendamntacts must be assessed
individually.” Id. Here, the extent of the Inddual Defendants’ personal involvement in
directing Construct Data’s activities in the United Statekes them susceptible to suit before
this Court.See, e.g., FTC v. 1492828 Ontario, Jiido. 02 C 7456, 2003 WL 21038578, at *4
(N.D. lll. May 7, 2003) (court had personal jurisdiction over “passive investor” and preside
Canadian corporatiowhere that presideriho doubt knew that his corporation was soliciting
American customers, and could have anticipated litigation in an American §dbuidlivan v.
Rilling, No. 94 C 539, 1994 WL 684767, *6 (N.D. lll. Dec. 6, 1994) (corporate officers who
directcorporateactivitiestowarda forum are subject to personal jurisdiction there).

None oftheIndividual Defendantsaargumentgo the contraryare persuasivé-or
instancethe Individual Defendantsrgue that the printing contracts wikhcroDynamicscannot
form the basis fopersonal jurisdiction becaus®licroDynamicsis a nonvictim business that
entered into a contractualationship with Constict Data;, and becaus#his is not a breach of
contract action between MicroDynamigsd the Individual Defendants . . . [,] [t]he Individual
Defendantscontacts witHvlicroDynamicsare too attenuated from the FB&laims to establish
personal jurisdiction.”Pefs’ Replyin Supp. of Mot. to Vacatat 12 Dkt. No. 74.) As described
above, howevethe gravamen of thEomplaint is that théndividual Defendants sent fraudulent
mailingsto targeted consumers in the United Statée FTChasmarshaledvidence that the
Individual Defendants directddicroDynamicsto produce and disseminate thailingsat issue.
Furthermore, the Individual Defendaite no case laveupportingtheir contention that
MicroDynamics’s status as a “neictim business” affects the personal jurisdiction analysis.
Equally unavailing ighe IndividualDefendantsargument that there e evidencehat either

Individual Defendant personally communicated with a potential cust@&wen accepting,



arguendo the truth of this statement, it is of no legal significagieenthat theyboth
orchestrated (with a great deal of exactitude) a direct mailing campaigactthundreds of
thousands of U.S. consumers.

In short, given the record before the Court, the Individual Defendants hawveentbteir
burdenof showing that the default judgment should be vacdtedack of personal jurisdiction.

B. Motion to Vacate Default Judgment Pursuant to Rule 60(b)

The Seventh Circuit favors trial on the merits over default judgn@racco v. Vitran
Express, InG.559 F.3d 625, 631 (7th Cir. 200@)tations omitted)Rule 60(b)f the Federal
Rules of Civil Procedure allows a court to vacate a default judgmesizel & Stouffer,
Charteredv. Imperial Adjusters, Inc28 F.3d 42, 44-45 (7th Cir. 1994). But for a court to do so,
the movant must demonstrate (1) good cause for the default; (2) quick action toitaanec{3)

a meritorious defense to the complaiiielzke Tool & Eng. Co., Inc. v. Anderson Die Castings,
Inc., 925 F.2d 226, 229 (7th Cir. 199&jting U.S. v. DiMucci 879 F.2d 1488 i Cir. 1989)).
Failureto make any one of these showings warrants denial of a motion to \&eatSun v. Bd.
of Trs. of the Univ. of 1l].473 F.3d 799, 811 (7th Cir. 200 Becausdefendants satisfy all
three, the Court finds that the default judgment should be vacated.

1. Good Cause

A party establishes good causevacate a default judgmely showing that “it did not
willfully ignore the pending litigation, but, rather, failed to respond to the summons and
complaint through inadvertenceCraccq 559 F.3d at 631. The good cause standard does not
mean that defaulting party needs tiemonstrate a good readon the failure that led to the
default in order to have that default set asilms v. EGA Prods., In&t75 F.3d 865, 868 (7th

Cir. 2007%. Vacating a default judgmehtequires good causédor the judicial action, not ‘good
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causeéfor the defendard error; as used in this Rule, the phrase is not a synonyrexousable
neglect.” 1d. Putsimply, the Court must find a good reason to vacate the judgment.

In this case, the disproportionate size of the default judgment—3$9.1 million—in
comparison witlthe minimal prejudice suffered by tHeTC represents good cause to vacate the
defaultjudgment and @rmanentnjunction. “A default judgment is a sanction for misconduct
during the litigation."Sims 475 F.3d at 868. Thus, “[d]amages disproportionate to the wrong
afford good cause for judicial action, even though there is no ggngdor the defendant's
inattention to the caseld. (emphasis in original);e® alsoSun 473 F.3d at 81{‘a default
judgment should be used only in extreme situations, or when other less drastic sanegions ha
proven unavailing.”). Thus, i8ims the Seventh Circuit affirmeghcaturof a $31 million
default judgment where the default caused the plaintiffs minimal prejudicertieigeonly
“extend[ing] th[e] suit by a few months475 F.3dat 869. Other Seventh Circuit decisidrave
similarly indicated that a highalue default judgment warrants a high level of scrutiny by a
district court.See, e.g., Bieganek v. Tayl801 F.2d 879, 881 (7th Cir. 1986) (noting that “[t]he
size of the judgment is not controlling, but it deserves to be considered” and holding that the
district court abused its discretion by not vacating a $250,000 default judgment).

The present caspresents situation simila to that inSims A default judgment in the
amount of $9.1 million has been entenec case wherthe Court discemilittle actual prejudice
tothe FTC. The asset freez@nposed by the TRO, thegliminaryinjunction, and the
permanentinjunction hae maintained thatatus quoThe only apparent prejudicettte FTC is
a delay in theesolution of the case, and the costs of briefing the default judgment motion and its
opposition to the Motion to Vacatéhe Court will allowthe FTC to submit a briefuggesting an

appropriate sanction against Defendangsieh as having to pay attorneys’ fees and costs
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associated with the additional briefing necessitated by the abortive defautlithe $9.1 million
judgment is a grossly excessive penalty.

The Individual Defendants have aldibed supplementadleclarationsn which they
representhat the default judgment was the resiflinadvertence and ignorance, whalko
represerts good cause to vacate the default judgment. Anhorn testified in her affidaviighsit s
unfamiliar with U.S. litigation andlid not understand the effect of not participating in the case
until after default judgment was entered, and that although she was represestdeddsy prior
to default, she hasuffered front‘a fundamental communication breakdowmith prior counsel.
(Defs.” Reply Br. in Supp. of Mot. to Vacatex. B at{{4-6, Dkt. No. 74.) Valvoda similarly
testifies in his affidavit that he is unfamiliar with U.S. litigation, did not understand thetedf
not participatingn the case until after default judgment was entered, and was never represented
by counsel. (Defs.” Reply Br. in Supp. of Mot. to Vacate, Ex. C at {Dk6No. 74.)The facts
establishgood caus#o vacatehe default judgment by showing th2¢fendantdailed to respond
to various filings due to inadvertenaedincomprehensiorSee, e.g., Dismissed Relator v.
Murchison No. 11-3279, 2012 WL 1135651, at *2 (C.D. Ill. Apr. 4, 2012) (vacating $1.2
million default judgmentvhere the defendant waan elderly persdnwho claimed‘she did not
understand the documents with which she was served,” and where court found the default
judgment “disproportionate to Defendantsattention to the ca®e Christiansen v. Adam&51
F.R.D. 358, 360 (S.D. lll. 2008)i¢ghorance and misinterpretatioaf the law*constitutes good
causeé to set aside defagjtE. & J. Gallo Winery v. Cantine Rallo, S.p.A30 F. Supp. 2d 1064,
1089 (E.D. Cal. 2005) (vacating default judgment where “nothing in the rewbeates that

Rallo, an Italian Company with limited business in the United States was familiar gath le

12



processes in the United States or, apart from this case, that Rallo was oséwegrhavolved
in litigation in the feleral courts).?

In light of thelargeamount of the default judgment, as well as the Individual Defendants’
declarationsupporting the position that their default was inadvertent and the produtdak of
comprehensioonf the U.S. civil litigation process, the Court finds gibgause to vacate the
default judgment andgsmanentnjunction.

2. Quick Action to Correct Default

The Court also finds thatdlendants have taken quick action to correct the default. The
default judgment was entered on February 11, 2014. Defendantthélechotion to vacate 28
days latelon March 11, 2014. “When there has been good cause for delay, and there has been no
prejudice to the other party, the Seventh Circuit has upheld a ten week delay as dyfficieit
to warrant vacating a default judgmérBluegrass Marine, Inc. v. Galena Rd. Gravel, Jrd1
F.R.D. 356, 359 (S.D. Ill. 2002) (citirfgmith v. Widman Trucking & Excavating, In627 F.2d
792 (7th Cir. 1980)). Moreover, as noted abovesthtis qudias been maintained the
interim and the FTC has suffered minimal prejudice.

3. A Meritorious Defense to the Complaint

Defendants havalso presented potentially meritorious defenses to the complaint. In this

context, “meritorious defens&ieanghata movant should ground its case in “facts which would

support a meritorious defense of the actiand offer more than general denials and bare

% Theabrupt withdrawal of Defendants’ previoosunsel, at Defendants’ request, could support a finding
that Defendants engaged imalful default, which would be fatal their Motion to VacateSee Craccp
559 F.3d at 631. In addition, tiFd C has presented evidence that Defendants are notopdytes to

U.S. litigation that they make themselves out to(Bee, e.gZappe Decl., PX 20, Dkt. No. 76-2; Costa
Decl. at 11 42, PX 21, Dkt. No. 76-3.Biventhe troubling history, the CouautionsDefendants that the
Court will not hesitate to ipose sanctionsf escalating severitif it sees any further evidence of
contumacious behavior.
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conclusionsPretzel & Stouffer28 F.3dat46. The defense must also be “good at law” in order
to “give the factfinder some determination to malieganek801 F.2dat 882. When it appears
“that there is a genuine dispute concerning material faetsjghs in favor of a trial to decide
those factual disputes in preference to judgment by default in which facts canrggliediand
decided.”ld.

Defendants have made a showing that there are genuine disputes concerniafj mater
facts with respecbttheir liability in this caseThe FTCAforbids “‘unfair or deceptive acts or
practices. 15 U.S.C. 8§ 45(a).[T]o establish that an act or practice is deceptive, the FTC must
establish that the representations, omissions, or practices likely would ntiglesaomers, acting
reasonably, to their detrimen&TC v. World Travel Vacation Broker861 F.2d 1020, 1029
(7th Cir. 1988). Defendants assert ateensahat there are disclosures on the direct mail forms
that inform potential customers that they vadl charged for the listing. In light of these
disclosures and the general wording of these direct mail pieces, it appeé#rsrihad a genuine
dispute of material fact that represents a meritorious defense.

The Individual Defendants have an additiom&ritorious defense to their liabilityAh
individual may be held liable under the FTCA for corporate practices if tRefiFst can prove
the corporate practices were misrepresentations or omissions of a kind eigallgpm by
reasonably prudent persons and that consumer injury resWHEQ@.V. Amy Travel Svc., Inc.

875 F.2d 564, 573 (7th Cir. 1989). “Once corporate liability is established, the FTC must show
that the individual defendants participated directly in the practices ooraaésl authority to

control them.”ld. Although the complaint alleges that each of the Individual Defendants
“formulatel, directed, controlled, had the authority to control, or participated in the acts and

practices set forth in [the] Complain{Compl. at 1 B, Dkt. No. 2), there is an issue of

14



material factas to the extent of the Individual Defendants’ knowledgehwther these practices
were misrepremntationsSee Amy Travel Svc., In875 F.2cat573 (“The FTC is required to
establish the [individual] defendants had or should have had knowledge or awareness of the
misrepresentationy.

Finally, Defendants alsbaveidentified meritorious defenses with respect to the damages
award in this case. The $9.1 million default judgment was bastte&iT C's estimate of
Construct Data’s total sales revenue from January 1, 2005 through March 14, 2013. (Sec. Supp.
Menjivar Decl, PX 10 T 3, Dkt. No. 52-1As discussed in Anhore'declaration however, 45%
of Construct Data’s revenues came from outside of the United States. (Anlobratfe62, Dkt.
No. 62.)Defendants dispute whether the FTC may collect resiitiiased on revenues earned
from non-U.S. source3.he FTC argues that the FA@xpressly prohibits deceptive acts and
practices‘involving foreign commerce that (i) cause or are likely to cause reasonably
foreseeable injury within the United States; gri(ivolve material conduct occurring within the
United State$,and the available remedies includestitution to domestic or foreign victims.

15 U.S.C. 8§ 45(a)(4)(AlB). But this provision “shall not apply to unfair methods of competition
involving commerce with foreign nations” unless that conduct has a “direct, sudlstzmd
reasonably foreseeabldomestic effectl5 U.S.C. § 45(a)(3Moreover, in interpreting U.S.
legislation there is a presumption that it is meant to apply only within the territorsaliqiion

of the United Stateddorrison v. Nat’l Australia Bank Ltgd561 U.S. 247, 255 (2010). This
“presumption is not defeated just because [a statute] specifically addraskes(ie of
extraterritorial application it remains instructie in determining thextentof the statutory
exception. Microsoft Corp. v. AT&T Corp550 U.S. 437, 455-56 (200@®mphasis in original)

(internal citation omitted). Given the statutory language and the presumptiort agains
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extraterritoriality, Defendanteave raised a meritorious defense ahéd-TC’s damage
calculation

Because the Defendants hamade the showing required undRule 60(b), the Court
vacates the default judgment ggermanentnjunction. However,te preliminary injunction will
remain in place.
. Motion to Modify the Asset Freeze

In the Motion to Modify, Defendants ask the Cartnodify theasset freeze ordév
allow (1) Defendants to pay their attornefesés and (2) the Individual Defendants to pay their
reasonable living expenses without having to obtain prior written consent from th&&gdalise
the Courtis vacatinghe defaultjudgment and permanent injunction, aedhstatinghe
preliminary injunction the Motion to Modify is construeals directed toward the asset freeze
imposed by thenggliminaryinjunction.

The Court may modify an injunction whenever the principles of equity require it to do so.
In re Hendrix 986 F.2d 195, 198 (7th Cir. 1998enerally speaking, asset freezes imposed
pursuant to preliminary injunctioms FTC actions allow defendants to pay their reasonable
attorneys'fees and costSee, e.gAmy Travel Sveinc, 875 F.2dat 575-76;FTC v.
Windermere Big Win Int’l, IngNo. 98 C 8066, 1999 WL 608715, at *6 (N.D. Ill. Aug. 5, 1999);
see alsd-TCv. QT, Inc, 467 F. Supp. 2d 863, 866 (N.D. Ill. 2006) (noting that it is “routine]]
for courts to allow a defendant facing an FTC civil suit to pay their attobexause this is
“necessary to enable defendantsibtain representatidrand ensure a defendant may “defend
against the FTC’s chargék.The FTC's only argument againsilowing a modificatiorto the
asset freezthat would permit such paymenisthis cases that it is not appropriate allow

paymentof attorneys’ fees from otherwise frozen asséien there is a final order in pladgut
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for the reasons discussed above, the final order imposed by defaait vacatedand the parties
are instead subject to the terms of the preliminary injunction

Nonetheless, it would be imprudent to permit Defendants to spgimding otherwise
frozenassets—whether for attorneys’ feemnd costs or living expenseswithout first requiring
themto provide an accounting ofdbe asset$ndeed, courts frequentondition release of
frozen assets to pay attorneys’ fees upon compliance with a court order redpgriiefendant
to disclose its financial informatioSee, e.gWindermere1999 WL 608715, at *6 n.&iting
CFTC v. Am. Metals Exch. Cor@91 F.2d 71, 79-80 (3rd Cir.1998)I C v. World Travel
Vacation Brokers, In¢c861 F.2d 1020, 1032 & n.10 (7th Cir. 198&)T, Inc, 467 F. Supp. 2d
at866.The same principle applies witespecto the Individual Defendants’ request to use
frozen assets to pay their living expengesit standsthis Court has no information regarding
the nature and value of Defendardsset®r, more importantlythe extent to which permitting
Defendants taise those assetspay attorneys’ fees and living expenses would dimithish
funds available to pay a future judgmenthis matter requiring restitutido victimsor
disgorgement of ill-gotten gains.

For this reason, the Motion to Modify is denied without prejudiefendants may renew
their request after they have comglisith Section VIII of the preliminary injunction order,
whichrequireseach Defendant teerveFTC counselwith (1) a conpleted financial statement;
(2) a statement of all payments, transfar assignments of funds, assets, or property worth
$5,000 or more since January 1, 2011, and (3) a detailed accounting of all gross and net profits
obtained from, derived from, or related in any way to the offering for saldeoofskaternet
listings. In addition to the requirement in the preliminary injunctiotheoithat Defendants serve

these materials on counsel for the FTC, Defendants also will be required to phowide

17



information to the Court. Once Defendants have demonstrated compliethcection VII| the
Court will be receptive to a petition ftrerelease of funds to pay reasonable attorneys’ fees and
costs, as well as reasonable living expenses.

CONCLUSION

For the foregoing reasons, DefendaMstion to Vacate Defaulludgmentind Order for
Permanent Injunction and Other Relief (Dkt. No. Qranted.The Court vacates the default
judgment and order of permanent injunction (Dkt. No. 55), and reingt@petiminary
injunction order (Dkt. No. 20)The FTC is grated leave to filea motion requestinthat
alternativesanctions be levied upon Defendaaxsa result of their abortive defaulhe Court
denies, without prejudic®efendantsMotion to Modifythe Asset Freeze Ord@Dkt. No. 68).
Defendants may renew their motion for modification of the asset freeze ordguest the
release ofunds to paypefendantsreasonable attorneyfes and expensesd to payhe
Individual Defendantsteasonable living expenses, after demonstrating compliance with Section

VIII of the preliminaryinjunction ader.

ENTERED:

Dated Decembenl, 2014
Andrea R. Wood
United States District Judge
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