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United States District Court, Northern District of Illinois

N f Assigned Jud Sitting Judgeif Oth
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CASE NUMBER 13 C 02597 DATE 4/17/2013
CASE Brown vs. Chicago Municipal Employees Credit Union, et al.
TITLE

DOCKET ENTRY TEXT

For the reasons set forth in the Statement sectidhis Order, the plaintiff's complaint [1] |s
dismissed without prejudicapplication to proceeuh forma pauperig3] is granted, and motign
for appointment of counsel [4] denied without prejude. The plaintiff is granted leave to fijle
an amended complaint on or before May 17, 2013.

m[ For further details see text below.] Docketing to mail notices.

STATEMENT

|. Background

Plaintiff Angela Brown filed this aatn against Defendants Chicago Municipal
Employees Credit Union (“Credit Union”) and the City of Chicago’s Comptroller's Qffice
(“Comptroller”), alleging that the Credit Union has been overpaid on signature and automobile
loans pursuant to a lien on her pension. According to Brown, her signature loan with the¢ Credit
Union has been paid in full for over a year. Compl. at 1. However, Brown alleges that |[despite
the loan being paid off, the lien has not beeleased, and the Comgiler has continued fo
withhold and send a portion of hpension to the Credit Unioihd. Further, Brown claims that
the Credit Union has charged her late fees, dlengh her credit report shows that she|has
never made a late paymeld.

Brown also alleges that she is experiencing the same problem regarding an automobile
loan that was paid off in May of 20081. at 1-2. She claims that she requested a copy af her
payment history from the Credit Union and Comptroller, and that those records were missing the
first year of her payments on the lodah. at 1. Moreover, she alleges that a portion of herjauto
loan payments were improperly sent to an insurance company, “a third share accopnt, and
[applied to] late fees"—late fees, she claims, that have been charged two or three timgs in the
same monthld.

According to Brown, the Credit Union alseceived a portion of her pension ($5,886|85)
in October of 2012 that should have been planeah Individual Retirement Account (“IRA”).
Id. at 2. Brown claims that the Credit Union haseb overpaid on the loan and that she has not
received the title to her vehicl&d. Pending before the Court are Brownpso secomplaint
motion to proceeth forma pauperisand motion for appointment of counsel.
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1. Analysis

Pursuant to 28 U.S.C. § 1915(a), this @daray authorize the commencement...of any
[civil] suit...without prepayment of fees...by a person who submits an affidavit that inclydes a

statement of all assets...that thegmm is unable to pay such fees or give security therefo
U.S.C. 8§ 1915(a)(1). “A litigant wishing to procegdforma pauperianust show that [s]he
unable to pay [the] required filing feesSee Merritte v. Templetod93 Fed. Appx. 782, 7§

(7th Cir. 2012) (citing 28 U.S.C. § 1915(a)(L)ster v. Dep’t of Treasury408 F.3d 1309, 1312

(10th Cir. 2005)), and this Court “has widdiscretion to decide whether a litigant

impoverished.” Id. (citing Martinez v. Kristi Kleaners, Inc364 F.3d 1305, 1306 (11th Cir.

2004)). Brown’sin forma pauperisapplication indicates that she is currently unemployed

. 28
S
4

receiving a pension of $12,986.85. Pl. Mot., D&tat 1. She has also received $5,908 in
unemployment insurance, from December 2012 to prelskatt 2. Based on these facts, Brgwn
has demonstrated that she is unable to payilthg fee. Brown has adequately completed jand

signed her application, PI. Mot., Dkt. 3)d therefore, her application is granted.
That said, 8 1915(e)(2) requires the Court toen® the action of glaintiff who wishes

to proceedn forma pauperisand dismiss that action if it “fails to state a claim on which rglief
may be granted.” 28 U.S.C. § 19&KR)(B)(ii). When evaluating a complaint in the context of

an application to procedd forma pauperisthe Court applies the same standard as that
motion to dismiss pursuant to FedeRalle of Civil Procedure 12(b)(6Fee Vann v. Cathol
Bishop of Chi.No. 13 C 01058, 2013 WL 1222060, at *1 (N.D. Ill. Mar. 25, 2013) (ciffign
v. JP Morgan Chaseéyo. 10 C 02137, 2010 WL 1325321, at *1 (N.D. Ill. Mar. 30, 2010), ¢

for a
C

ting

Zimmerman v. Tribble226 F.3d 568, 571 (7th Cir. 2000)). As such, the Court will treat all ell-

pleaded allegations as true and draw edisonable inferences in the plaintiff's favBee Manmn

v. Vogel,707 F.3d 872, 877 (7th Cir. 2013). While theipldéf need not plead detailed facty

al

allegations, her “[flactdaallegations must be enough taise a right to relief above the

speculative level.’Alam v. Miller Brewing C0.709 F.3d 662, 666 (7th Cir. 2013) (citiigll

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). That is, her “complaint must coptain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible ogv’it$ fac

Council 31 of the Am. Fed’n of Staténty. and Municipal Emps., AFL-CI®80 F.3d 875, 884

(7th Cir. 2012) (citingAshcroft v. Igbal556 U.S. 662, 678 (2009), quotifigvombly,550 U.S
at 570).

Here, Brown has pleaded facts that suggebbna fide dispute with the Credit Un
about the status of her loans, but such a désgoes not give rise to a federal claim unde
U.S.C. § 1983 absent a colorable claim that sortieraby the state has violated one or mor|
her rights under the federal Constitution. “In arttestate a claim und& 1983, a plaintiff mus

sufficiently allege that (1) a person acting under icofostate law (2) deprived [her] of a right,

privilege, or immunity secured by the Ctihgion or laws of the United Stated.bndon v. RB
Citizens, N.A.,600 F.3d 742, 745-46 (7th Cir. 2010) (citiBuchanan-Moore v. Cnty.f

on
r 42
e of
t

>
D

Milwaukee 570 F.3d 824, 827 (7th Cir. 2009)). At the threshold, Brown has not alleged the first

element of a § 1983 claim—that the Credit Unioredgor is acting, under “color of state la
Because the Credit Union is not a state adee, e.g., James v. Heritage Valley Fed. C
Union, 197 Fed. Appx. 102, 106 (3d Cir. 2006), Brown would need to allege facts demon
that the Credit Union “willfully colluded with the state or its agents to violate [her] constitu

V.
edit
strating
tional
ng

rights.” Mackall v. Cathedral Trs., Inc.465 Fed. Appx. 549, 551 (7th Cir. 2012) (cif]
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Thurman v. Vill. of Homewood46 F.3d 682, 687 (7th Cir. 2006janania v. Loren-Maltes
212 F.3d 353, 356 (7th Cir. 2000), cititg@pnzaga Univ. v. Doeg36 U.S. 273 (2002)). B
Brown has not alleged any facts that indicate, or even raise a reasonable inference
Credit Union was acting in concert with state offici&se, e.g., Lewis v. Mill§77 F.3d 324
333 (7th Cir. 2012) (explaining that to estalblfs 1983 liability through a conspiracy theory
plaintiff must demonstrate that: (1) a statdiodl and a private individual(s) reached
understanding to deprive the plaintiff of [hegdnstitutional rights, and (2) those individua|
were willful participant[s] in joint activity wh the State or its agents,” citations omitteshg

)

™1

it

that the
Ha
an

(s)

also Swanson v. Horseshoe Hammond, L1445 Fed. Appx. 868, 870 (7th Cir. 2011) (“Byt a

private party acts under color of state law if thees&dfectively directs or controls its actions
has delegated a public function to the private entity,” ciRoeglriguez v. Plymouth Ambulan
Serv.,577 F.3d 816, 823 (7th Cir. 2009phnson v. LaRabida Children’s Hosp72 F.3d 894
896 (7th Cir. 2004)).

The city Comptroller is a state actor undet383, but Brown has not alleged suffici

or
ce

ent

facts to state a claim, beyond speculation, ttr@tComptroller violated her constitutional rights.

For instance, to maintain a procedural due process claim, the plaintiff must allege “tha
actor has deprived [her] of a constitutionally piied liberty or property interest without ¢
process of law.'Doyle v. Camelot Care Ctrs., InBGP5 F.3d 603, 616 (7th Cir. 2002) (citi
Zinermon v. Burch494 U.S. 113, 125 (1990Mason v. SybinskR80 F.3d 788, 794 (7th C
2002)). According to Brown'’s pleadings, the Comptroller has continudtidnold portions o
her pension pursuant to a Credit Union lien. Srerw pled any facts, however, that suppc

a State
ue
hg
I.
i
rea

reasonable inference that the Comptroller hasidegrher of her property interest in thgse

pension funds without the dueggess of law. Rather, as already explained, Brown’s com
merely shows that the Comptroller was acting pursuant to a lien, which, according

nlaint
to the

plaintiff, has not been released by the Credit Union. As such, the Comptroller is perfofming a

ministerial task pursuant to the law, and, accaydim the plaintiff's pleadings, has taken
action to cause the plaintiff's alleged injuyf. Lewis v. Andersor08 F.3d 768, 773 (7th C
2002) (“Negligence or even gross negligence does not suffice to give rise to liability
1983,” citation omitted). Brown has not pleaded &amots that would permany inference, eve

no
r.
nder §
n

a weak one, that in making payments in satisfaction of the Credit Union’s lien, the Comptroller

had any reason to know that the lien was nodonglid (and based on the allegations of
complaint, at some point the lien plainly was valid), and so there is no basis in the comj
infer that the Comptroller deprived her of due process.

Beyond these substantive shortcomings, it shaldo be noted that Brown’s compla

the
nlaint to

int

must be dismissed because it is not sig&sFed. R. Civ. P. 11(a) (“Every pleading, writfen

motion, and other paper must be signed byeastl one attorney of record in the attorn
name—or by a party personallytife party is unrepresented.”).

For all of these reasons, Brown’s complaint is dismissed without prejudice. To the
the plaintiff believes she can stadederal claim, in good faith, she is granted 30 days to fi
amended complaint that is both sigreadl consistent with this Order.

As a final matter, Brown’'s motion for appmment of counsel is denied withg
prejudice. There is no right to counsel in allobase, and the deficiencies identified above

VA

extent
le an

ut
are

primarily factual, not legal, imature. This denial is withoutgjudice to a further request sho

uld

13C02597 Brown vs. Chicago Municipal Employees Credit Union, et al. Page

30of4



Brown’s case advance to a point thalbstantial legal assistance is required.

* * *

Brown’s complaint fails to state a claim puant to 8 1983, and is therefore dismigsed
without prejudice. However, thplaintiff is granted 30 days téile an amended complaint,
signed and consistent with this Order. Priofiliag an amended pleading, this Court strongly
advises the plaintiff to use the services of Bte SeAssistance Office. ThBro SeAssistance
Program operates by in-persappointment only. Appointmentway be made at the Clerk

Intake Desk or by calling (312) 435-5691.
% [l GZ'A/Q

Courtroom Deputy AIR
Initials:
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