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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TROY HENDERSON,

Plaintiff,
Case No. 18V 2621
V.
Judge Robert M. Dow, Jr.
JASON MARKER d/b/a MARKER AND
ASSOCIATES in his individual capacity, LTD
COMMODITIES LLC, in their individual
capacity, and AS OF YET OTHER
UNKNOWN EMPLOYEES in their individual
capacity,

Defendants.

N N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Pro sePlaintiff Troy Henderson alleges that Defendants Jason Marker d/b/a Martker a
Associates, LTD Commodities LLC, and unknown employd#dsI'D conspired to deceive him,
interfere with and deprive him of his workers’ compensation rights, and intenyianditt
emotional distress on hinHe further alleges that Defendant LTD misclassified his employment
status, discriminated against him on the basis of his race, andtestalgainst him after he filed
a lawsuit. Defendants LTD [41] and Marker [43] have filed motions to dismiss Plaintiff's
second amended complaint. For the reasons stated ltleéawotions are granteand Plantiff’s
federal claims(Counts Hl and IV-1X) are dismissed with prejudice. The Court declines to
exercise supplemental jurisdiction over Plaingifftate law claimsQounts Il and XXVIII)

which are dismissed without prejudice to beindiles in state court.
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Background

For purposes of the instant motion to dismiss, the Court construssdbed amended
complaint [28]in thelight most favorable to Plaintiff, accepting as true all vpéd#laded facts and
drawingall reasonable inferences Ims favor E.g, McReynolds v. Merrill Lynch & Cp694
F.3d 873, 879 (7th Cir. 2012). In addition, because Plaintiff is proceg@imge the Court
construes his second amended complaint liberally and holds it to a less strinugsatdsthan if
it had been drafted by a trained lawyer. $eg, Bridges v. Gilbert557 F.3d 541, 546 (7th Cir.
2009); Kaba v. Stepp458 F.3d 678, 687 (7th Cir. 2006 The Court considers “not only the
complaint itself, but also documerdtachedo the complaint, documents that are critical to the
complaint and referred to in it, and information that is stutlije proper judicial notice Phillips
v. Prudential Ins. Co. of Am.714 F.3d 1017, 10120 (7th Cir. 2013), such as Plaintiff's
previous federal casélenderson v. Rauei€ase No. 1:tv-5787 (N.D. Ill.).“To the extent that
an exhibitattachedo or referenced by the complacuntradictshe complairits allegations, the
exhibit takes precedence.Phillips, 714 F.3d at 1020see alsdBogie v. Rosenbeyg05 F3d
603, 61012 (7th Cir. 2013)Polzin v. Gage636 F.3d 834, 838 & n.1 (7th Cir. 201T)he Court
also considers additional factst forth in Plaintiff's briefs, [3Z]and [45], so long as those facts

are consistent with the pleadingBhillips, 714 F.3dat 1020. The facts set forth below are stated

It appears that the “second amended complaint” is in fact tieg Biaintiff filed an original complaint
[1], an amended complaint [7], obtained leave to file instanter a seocoerdad complaint [11 & 12],
and subsequently filed the instant “second amended complaint” without obtainiegolieaourt [28].

The Court nonetheless refers to the operative complaint as the “second amendathtbmpl

2 Plaintiff filed a responsg32] to Defendant LTD’s original motion to dismiss his second amended
complaint [22], which appears to have been provided to LTD before it veaisdii the docket. (The
second amended complaint is docket entry 28; LTD’s motion to dismiss it is doakeR2niSee also
[32] at 23.) LTD withdrew its original motion to dismiss the second amended compliimbuty
prejudice, see [33], and later renewed its motion to dismiss [41]. Se@daintiff ispro seand chose to
stand on his second amended complaint] because LTD’s current motion to dismgnificantly
overlaps the firstthe Court considers Plaintiff's response [32] to the first motion to dismi$sn23
evaluation of the second [41].



as favorably to Plaintiff as permitted by the second amended comtkmttacinents, see Fed.
R. Civ. P. 10(c)and other materials that may be considered at this stage.

Plaintiff is an African American male. [28] 1 5. Defendant LTD CommaoditieB"),

a catalog distributor, hired him to work as a-tithe maintenance mecharoa or about May 7,
2007. 1d. 11 6, 8. LTD classified Plaintiff as its employee and memorialized this clasisific
on Plaintiffs W-2 tax form. Id. § 9. Plaintiff alleges in his briethat hewas diagnosed with
PostTraumatic Stress Disorder (“PTSPand seere depressioduring his tenure at LTD, and
that Defendants knew about thesagnoses. See [32] at 18; [45] at 9-10.

Plaintiff was injured on the job on May 2, 2008. [28] § 10. That same day, he began
receiving workers’ compensation benefitsm LTD. Id.  11. At some point, Plaintiff asserted
claims of racial discrimination, harassment, and retaliation against LTB.[28¢ Ex. K. On
August 17, 2009, Plaintiff and LTD entered into a confidential settlement agreenmesbive
Plaintiff' s discriminationclaims. [28] 1 12;[28] Ex. K. Plaintiff has attachedn August 20,
2009 version ofthe settlement agreement to his secamdended complaint as Exhibit K.
Pursuant to that settlement agreement, Plaintiff agreed to waive any andralkfaimns against
LTD, “with the exception of any pending workers’ compensation claims.” [Z&eEx. K I
13(a). A handwritten provision in the agreement reiterates, “Notwithstanding any proumsi
this Agreement to the contrary, HENDERSON is not releasing his pending workers’
compensation claims.”Id. LTD did not admit wrongdoing but aged to make monetary
payments totalin§83,000 to Plaintiff and deem his employment terminated effective August 17,
2009 pursuant to a “reduction in force.” SageEx. K {1 1(a), 2. Both Plaintiff and his attorney
signed the agreement. Siee Ex. K at 7. Plaintiff now alleges that the agreement “contains

ambiguous and contradictory terms” that “affect] ] the legality of Plaintiffisrkers|’]



compensation clairand the settlement.” [32] at 4.

LTD’s first payment to Plaintiff was for $40,000. See [28] Ex{K(a) Under the
agreement, Plaintiff “underst[oo]d and agree[d] that an[] IRS Form 1099 wiisbed to him
reflecting the payment that is madeld. Plaintiff further agreed that “in the event that the
payment * * * is construed as an award of taxable income, backpayages,” he would
“promptly reimburse, indemnify, and hold LTD harmless for the full amount ofaaés, all
social security contributions and any other taxes or penalties assestbed Ibternal Revenue
Service or any state or local taxing authority,” and that he “shall have no clainstagBin for
failing to issue a form A2 or the applicable information return, or to withhold federal, state, or
local taxes requirefsic] payroll deductions.”ld.

On or about January 31, 2010, Plaintiff receivéebam 1099Misc from LTD. See [28]

1 14;id. Ex. A. The form indicated that he had received $40,000 in “nonemployee
compensation,”.e., the settlement payment. [28] Ex. A. Plaintiff alleges that the LTD
intentionally “misclassified Plaintiff as an inglendent contractor” on the Form 1088sc and

that he “was misclassified in payment for the confidential settlemddt.§[f 1415. Plaintiff
further claims that he was misclassified “while he was receiving workers’ coatjgens
benefits.” Id. § 16. Plaintiff alleges in his brief that he repeatedly informed LTD about the
misclassification but that LTD refused to correct it. See [32}&t¥6. Instead, LTD told him

to seek legal representation and address the issue in court. &€&

On August 22, 2011, Plaintiff filed @ro secomplaint against LTD and others, including
the lawyers who represented him in connection with his discrimination claims aedatiating
the confidential agreement to settle them. Beerderson v. RaueiCase No. 1-cv-5787, Dkt.

No. 1 (N.D. lll. Aug. 22, 2011); see also [28] 1 19. Plaintiff filed an amended complaint on



September 2, 2011, see Case Nocw-5787, Dkt. No. 9 (N.D. Ill. Sept. 2, 2011), which he
characterizes as “statutorily protected activity.’8][®¥ 18. In the amended complaint, Plaintiff
alleged that LTD misclassified him as an independent contractor on the ForrMiK299
documenting his $40,000 settlement payment. See Case Nw.5I/B7, Dkt. No. 9.He alleged
that this misclassification vggpart of a broader conspiracy among the defendants to discriminate
against and harass Riaff on the basis of his raceSeeid. Dkt. No. 9. Plaintiff attempted to
state claims for breach of fiduciary duty, “intentional negligence,” comspito violae Title
VII, conspiracy to violate 42 U.S.C. § 1981, conspiracy to fraudulently conceal, conspiracy to
violate 42 U.S.C. § 1985, intentional infliction of emotional distress, violation of 42 U.S.C. §
1986, and a declaratory judgment nullifying the settleimagreement. Sead. The judge
assigned to that caseia spontalismissed Plaintiff's federal claims for failure to state a claim,
and declined to exercise supplemental jurisdiction over his state law clage&l. Bkt. No. 14
(N.D. lll. Sept. 28, 2011); see also [28] 1 20. Plaintiff did not appeal this decision erS=alty
Case No. 11v-5787 (N.D. lll.). It is unclear whether Plaintiff pursued his state law slam
state court.

At some point Plaintiff hired Defendant attorney Jason Marke represent him in
connection with a workers’ compensatiactionagainst LTD. [28] 1 17. Plaintiff alleges that
on October 12, 2011, LTD retaliated against him for filing the amended comiplaistrecently
dismissed federal cady somehow'unlawfully influencing Marker into conspiracy.ld. 11 2%
22. On October 13, 2011, Marker met with Plaintiff and presented taahiwffer from LTDto

settle his workers’ compensation claims for $140,0@D.1 2325. Plaintiff rejected the offer

® Plaintiff's second amended complaipeatedlyallegesthat he retained Defendant Mark§o]n or
about December 17, 2011,” [28] 17,263, 273, 279, 285, 29But his otherallegations and the exhibits
attached d the second amended complaint suggest that Marker was working on his behat prair
date.



because Miker had not added to it terms that Plaintiff had requestdd{f 2627. Plaintiff
alleges that Marker did not add the terms because “Lirilsslassification interfered.ld. § 28.
After Plaintiff declined the offer, Marker said something to theceftd, “Now that the police
are involved Plaintiff has no civil or legal rights of any kindd. 11 3:32. Plaintiff does not
know why Marker made this statemeitt § 33, and he does not allege that he or Marker had
any contact or interaction with laenforcement officials.Marker rebuffed Plaintiff's persignt
requests to take the workers’ compensation damtrial. Id. 9 2930.

A few days later, on October 17, 2011, Markenaled a settlement release to Daniel
Swanson, who represented LTibconnection with Plaintiff’'s workers’ compensation claiamsl
allegedlyacted as LTD’s agentld. 1 3538. The email said that the attached release was
made “per our agreement,” [28] Ex. B, which Plaintiff alleges means that Manklet TD had
“combined for the agreed purpose of accomplishing by concerted action a lawful pbspose
unlawful means to deprive Plaintiff.” [28] § 34Lhe settlement releasattached to Plaintiff's
second amended complaint as Exhibip@posed that LTD would pay Plaintiff $140,000.00 to
settle the workers’ compensation claims pending in Case No. #08 WC 29738. See [28] Ex. C.
In exchange, Plaintiff would agree to “waive any and all present or futumasglancluding
claims for work injuries, civil suit[]s, EEOC claim®r other lawsuits of any kind either in
federal or civil court.” Id. The proposed release expressly provided that “the payment of
$140,000.00 is made in addition to the settlement already paid to HENDERSON inOfs EE
claim ($83,000.00), and that theyments of both settlements are completely separate and
represent separate consideration for those causes of action. LTD will in noedwe r
HENDERSON'S $140,000.00 by the amount it already paid to him out of the EEOC settfleme

Id.



Plaintiff allegesthat the October 17, 2011 proposeskttiement release “was drafted
outside of the lllinois Workers’” Compensation Act, as part of a scheme to defrantiffAlai
contract,” and served as a “ruse to ‘display’ the amount of $140,000.00 to Plaintiff for his
workers’ compensation claim.[28] 1142-43. He further alleges that Marker and LTD’s true
intent in circulating the settlement release was to induce him into redyingter, materially
different drafts of the release, which he terms the “séft releags).” Seeid. 1 4445. The
Court infers that Plaintiff did not sign ti@ctober 17, 201proposed settlement release.

On or about October 20, 2011, Marker and Swanson corresponded by voicemail and
agreed to revise the October 17, 2011 settlemesdselinto the “oftet release.”ld. { 52; see
also [28] Ex. D (“Here is a revised version of the Settlement Agreement asioemvails have
discussed back and forth.”). Plaintiff alleges that the-Seffrelease” “reduced the amount of
compensatiorfor Plaintiff's work injuries * * * from $140,000.00 to $1.00.” [28] 1 54. The
“off -set release” is attached to Plaintiff’'s amended complaint as Exhibit E. It pfovide

This settlement is made between TROY HENDERSON and LTD
COMMODITIES LLC (LTD) in orcer to amicably resolve all pending litigation.

In consideration of a settlement in the amount of $1.00 paid by LTD to
HENDERSON and acknowledging the separate settlement between the parties on
HENDERSON’'S workers’ compensation claim (case # 08 WC 29738),
HENDERSON agrees to waive any and all present or future claims, including
claims for work injuries, civil suit[]s, EEOC claims, or other lawsuits of leng

either in federal or civil court.

Furthermore, LTD agrees that the above payment is made in addition to the
settlement already paid to HENDERSON in his EEOC claim ($83,000.00), and
that the payments of all three settlements (HENDERSON'S EEOC settlement,
HENDERSON'S workers’ compensation settlement and this settlement) are
completely separate and represent separate consideration for those causes of
action. LTD will in no way reduce HENDERSON'S any of the [sither
settlements by the amounts paid or to be paid from any of the other two
settlements, including amounts LTD has already paid to HENDERSON out of the
EEOC settlement or by the amount HENDERSON has received in temporary total
disability benefits from his workers’ compensation claim to date.



[28] Ex. E. By its plain terms, the “cffet release” contemplated three separate settlements: the
2009 settlement of $83,000, a workers’ compensation settlement in an unspecified amaant, and
settlement of $1.00 in exchange for any other claims Plaintiff was agsertimight assert.
Plaintiff alleges, however, that in fact Marker and LTD intendadhim to waive all of his
claims, including his workers’ compensation claims, for $1.00. See [28]-§¥.68e contends

that “[t]here would be no separation of settlements to represent separate afeasteon, due to
Marker and Swanson’s adements mde in paragraphs (A)To amicably resolve all pending
litigation, and paragraph (E)[,] ‘Hendersonre®g to waive any all present claims or future
claims including claims for work injuries, civil suits or other lawsuits of ammygl leither in
federal courbr civil court.”™ [28] Ex. E.

On October 24, 2011, Plaintiffreailed Marker, telling him, “I need to hear from you
concerning the settlement of my workers comp claim and the settlement thaafted dntitling
me to receive consideration of $1.00 for my injuries as soon as possible please.” [28] .66 & Ex
F. Marker responded that same day, telling Plaintiff that he had a call in taragpposansel to
speak to him about “what it is we would like the contract to say nd&8] 1 67 & Ex. F.
Marker added, “Per our conversation, | will simply be asking him if we can add anseritethe
pink settlement contracts that indicate that none of the $140,000 will be reduced iaramr m
by previous amounts paidld. Ex. F.

On or about October 27, 2011, LTD faxed to Marker a signed copy of yet another
proposed settlement release. [28] 19688 Marker emailed the proposed settlemeatease to
Plaintiff on October 27, 2011. See [28] Ex. G. This signed release is attached tootite sec
amended amplaint as Exhibit H.[28] § 85. This release provided:

This settlement is made between TROY HENDERSON and LTD
COMMODITIES LLC (LTD) in order to amicably resolve all pending ltigpn.



In consideration of a settlement in the amount of $1.00 paid by taD
HENDERSON and acknowledging the separate settlement between the parties on
HENDERSON’'S workers’ compensation claim (case # 08 WC 29738),
HENDERSON agrees to waive any and all present or future claims, including
claims for work injuries, civil suits, EBC claims, or other lawsuits of any kind
either in federal or civil court. Specifically, HENDERSON releases [fiim

any actual or potential claims arising out of his employment, or the termination of
his employment, and any other claims that he has grhane at the time he signs
this Settlement Agreement and Release. The claims that HENDERSON is
waiving include, for example, discrimination claims under Title VII of thelCiv
Rights Act of 1964, including its amendments, The Americans With Disabilities
Act, The Age Discrimination and Employment Act of 1967, as amended
(“ADEA”), and any and all other claims under any federal, state or local
employment or antidiscrimination law, any contract, or under common law,
including any tort claims. * * * HENDERSOIlcknowledges and agrees that he

is not eligible, and hereby waives any right for equitable or legal recovenyy

kind. Finally, HENDERSON represents that HENDERSON has no pending
claims or actions against LTD (other than pending Workers’ Compens€ziaon

which is being settled separately) and HENDERSON agrees that he will not file a
lawsuit or claim against any of the foregoing released parties where the claim
would be covered under the terms of this Release Agreement.

Furthermore, LTD agrees th#te above payment is made in addition to the
settlement already paid to HENDERSON in August 2009 ($83,000.00) (the
‘EEOC settlement”), and that he payments of all three settlements
(HENDERSON’'S EEOC settlement, HENDERSON'S workers’ compensation
settlementand this settlement) are completely separate and represent separate
consideration for those causes of action. LTD will in no way reduce any of
HENDERSON'’S workers’ compensation or any other settlements by the amounts
paid or to be paid from any of the ethtwo settlements, including amounts LTD
has already paid to HENDERSON out of the EEOC settlement or by the amount
HENDERSON has received in temporary total disability benefits from his
workers’ compensation claim to date.

[28] Ex. H. Plaintiff allegeshat this release “referred directly to Plaintiff's pending workers’
compensation claim and work related injuries as being released and waived."8{28] 1

The proposed release gave Plaintiff 21 days in which to review the settlementcaisg dis
the matter with an attorney. See [28] Ex. H. It also provided feday/evocation period if

Plaintiff elected to sign the release. &ke

Plaintiff met withMarker to discuss the signed release on October 28, 2011. [28] { 72.



Plaintiff alleges that “Marker gave Plaintiff a directive of a demand frof td'sign the release

or no benefits.”ld. I 73. Plaintiff declined to sign the release, which he all&gjesriminated
against” his “race, age, disability and rights to make and enforce a d¢oatradationship with

LTD.” Id. 11 7475. He alleges that the release contained false statements that were intended to
induce him to waive his workers’ compensation claim in exchange for $1.00 and deprive him of
proceedings to whithe was statutorily entitledd. 1 8284. After Marker told him that “LTD
demands Plaintiff to sign or Plaintiff will receive no benefits,” and assBtaohtiff that the
release was necessary and protected his rights, however, Plaintiff signedetise. Sead. 11

86-89.

A few days later, on or about October 30, 2011, Plaintiff revoked the relé&hs®.90.
Marker responded by leaving a message on Plaintiff's voicemail in which tseacPlaintiff of
“monkeying around with his release instructiongd’  9292. On November 1, 2011, Marker
edmailed Plaintiff another version of the release. Bed 93. The amail is attached to the
second amended complaint as Exhibit I, [28] 1 96, and the proposed release is attachditas Ex
J. [28] 1 104.In the email, Marker stated:

| want to reiterate that although we will be keeping the seven day revocation

clause in the contract, that this is the last time that | will eethgs contract. As

you know, | have counseled you on your rights and obligations under both this

settlement release and the workers’ compensation settlement contractstd wish

reiterate these documents fully protect your rights and ensure that l/dne \waid

your settlement of $140,000.00. As | advised over the phone, once you've signed

this Release, if you should then request any further modification or invoke the

revocation clause under the Release agreement, | will have no choice but to

withdraw & your attorney. | cannot continue to represent you if do not trust me

and my recommendations, nor can | continue[] to spend time making unnecessary

changes to the Release agreement.”

[28] Ex. I. Plaintiff interpreted these statements as a threatMbdter would withdraw his

services and continue to work with LTD to coerce and extort Plaintiff. i6Ge®] 9596.

10



The November 1, 2011 version of the release is virtually identical to the October 27,
2011 version, compare [28] Ex. J with [28] Ex. H, although it was not signed by LT®[28e
Ex. J. As with the previous versions of the release, Plaintiff alleges thate“Wwaild be no
workers’ compensation claim to settle separately or to represent separate afaation for, as
Marker stated imparagraphs, (S): To amicably resolve all pending litigation, (W): Heoders
agrees to waive any and all present claims or future claims including claim®rorinjuries,
civil suits [] or other lawsuits of any kind eithe[r] in federal or civil, and Ay and all other
claims under any federal, state any contract, or under common law.” [28] Ex. J.

Plaintiff relied on Marker’'s assurances that the release was necessarytuatedrhis
rights. Id.  105. Plaintiff signed the release on November 2, 20d1Y 106. Plaintiff later
revoked the agreement on November 5, 2081 107. No subsequent versions of the release
are referred to in or attached to the second amended complaint.

On or about December 6, 2011, Plaintiff attended a schedthgladng in his workers’
compensation caseld. I 108. Plaintiff spoke with the hearing arbitrator about the series of
releases prepared by LTD and Markeéd. § 109. On December 13, 2011, Marker contacted
Plaintiff to attend a workers’ compensation hearing scheduled by Swangdofi. 111. This
previously unscheduled hearing took place on December 16, 2011id. §e€l4. During the
hearing, Swanson threatened Plaintiff and told him that the “police will coraigaiast” him if
he did not close thease. Id. It is unclearfrom Plaintiff's submissionsvhat, if anything,
happened next, or whether or how Plaintiff's workers’ compensation claims have beeedesol
Plaintiff alleges, however, that in March 2013, the IRS confirmed that LTDnfaclasified
him on the Form 1098/isc. Sedd. 1 128; see also [13] Ex. L (letter from the IRS to Plaintiff

stating that LTD “was correct in issuing you a Form X88$C, unfortunately the income was

11



placed in the incorrect box. The income should have been reported in box 3 [“other income”]
instead it was reported in box “hpnemployee compensation]”).

Plaintiff asserts eighteefiederal and state lagauses of action against Defendants LTD
and Marker. Count | seeks a declaratory judgment concerning ttheremt agreement from
2009. Count Il alleges that LTD committed fraud on the court by making false stédeabeut
the 2009 settlement in its motion for extension of time [9]. Count Il allegds L
misclassified him as a neemployee in violatiorof the Illinois Employee Classification Act, 820
ILCS 1851-999 Counts IMVIII allege that LTD (or Marker, in Count VIII) discriminated
against Plaintiff on the basis of his race (Counts 1V, VI, VII) and regaliagainst him for filing
the 2011 lawsuit (Counts V, VI, VIII), in violation of 42 U.S.C. § 1981. Count IX alleges that
LTD and Marker conspired to “deprive Plaintiff in his statutorily protected paiogs,” in
violation of 42 U.S.C. § 1985(3). Count X alleges that LTD and Marker conspinatketfere
with his statutorily protected workers’ compensation proceedings. Counteglealithat LTD
and Marker conspired to induce him to sign the-seff release and waive his workers’
compensation claim in exchange for $1. Counts-X\l allege that Marker breached his
fiduciary duties to Plaintiff by drafting coercive and deceptive retease October 17, 2011
(Count XlI), and October 20, 2011 (Count XIll), presenting Plaintiff with the decepiiz
signed release on October 27, 2011 (Count XlVvina#ling Plaintiff another version of the
release on November 1, 2011 and threatening to withdraw his representation (Count XV), and
contacting Plaintiff on December 13, 2011 to inform him of the unscheduled workers’
compensation hearing called by LTD and allowing Swanson to threaten PHitti&t hearing.
(Count XVI). Count XVII alleges that Defendants conspired to intentionallictrdimotional

distress on Plaintiff. Finally, Count XVIII alleges that LTD negligentlgewised its employees

12



and agats by permitting them to “make demeaning offensive comments in written contract fo
pertaining to Plaintiff's race, age, disability and work injuries rights forpmmation of $1.00,”
draft and sign releases that required Plaintiff to waive his rigetsand that Plaintiff sign the
releases on discriminatory terms to receive benefits to which he alr@sdsniitled, continue to
engage in discriminatory conduct after Plaintiff engaged in protected activitysubmit to the
Court the allegedly fraudulent motion for extension of time.

Defendants LTD [41] and Marker [43] have moved to dismiss Plaintiff's second athende
complaint. Defendant LTD seeks to dismiss all allegations against it, with prejpdiseant to
Federal Rule of Civil Procedure 12(b)(6). See [41]. Defendant Marker seeks tosdikenis
second amended complaint pursuant to Rule 12(b)(6) on the grounds that it fails to comply wit
the pleading requirements set forth in Federal Rule of Civil Procedure 8. SeeHé34lso
contends tht Plaintiff substantively fails to state claims of conspiracy, breach of fryudidy,
and intentional infliction of emotional distress. e
. Legal Standard

A motion to dismiss pursuant to Federal Rule of Civil Procedure B)(b¢6ts the
sufficiency of the complaint, not the merits of the case. Giéson v. City of Chj.910 F.2d
1510, 1520 (7th Cir. 1990). To survive a Rule 1Hp)totion to dismiss, the complaint first
must comply with Rule 8(a) by providing “a short and plain statement of the shaoming that
the pleader is entitled to relief,” such that the defendant is given “fair ndtieat the * * *
claim is and the @unds upon which it rests.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). Second, the factual allegations in the
claim must be sufficient to raise the possibility of relief above the “specel@wel,” assuming

that all of the allegations in the complaint are trieE.OC. v. Concentra Health Servs., Inc.

13



496 F.3d 773, 776 (7th Cir. 2007) (quotihggombly 550 U.S. at 555). “A pleading that offers
‘labels and conclusions’ or a ‘formulaicci&tion of the elements of a cause of action will not
do.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotinpwvombly 550 U.S. at 555).
“[W]here the welilpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, tB complaint has allegedbut it has not ‘show[n}—‘that the pleader is entitled to
relief.” Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)). The Court reads the complaint and assesses
its plausibility as a whole. Segkins v. City of Chj.631 F.3d 823, 83¢’th Cir. 2011)cf. Scott
v. City of Chi, 195 F.3d 950, 952 (7th Cir.1999) (“Whether a complaint provides notice,
however, is determined by looking at the complaint as a wholB&gause Plaintiff is
proceedingoro se the Court construes his second amended complaint liberally and holds it to a
less stringent standard than if it had been drafted by a trained lawyer.e.&eBridges v.
Gilbert, 557 F.3d 541, 546 (7th Cir. 200%)aba v. Stepp458 F.3d 678, 687 (7th Cir. 2006).
1.  Analysis

A. Rule8

Federal Rule of Civil Procedure 8(a) requires a plaintiff to provide in his campéai
short and plain statement of the grounds for the court’s jurisdiction,” “a short andtptament
of the claim showing that the pleader is entitled to rélesid “a demand for the relief sought,
which may include relief in the alternative or different types of relief.” Kdaicontendgshat
“Plaintiff's thirty-page, seventeerount, thirtypage (though page 29 was not filed with the
court), does not contain a short or plain statement of the grounds upon which Plaintiff seeks
relief” and should be dismissed “[f]lor this reason alone.” [44] at 4. The Court reslyectf
disagrees.

“The word ‘short’ in Rule 8(a)(2) a relative tefmKadamovas v. Steven&6 F.3d 843,

14



844 (7th Cir. 2013). Here, Plaintiff filed a thirpage second amended complaint (the twenty
ninth page was included in the courtesy copy that he provided to the Court) in which hesattempt
to assert 18 claims against multiple Defendants. Complaints alleging many dikianges
against multiple defendants often require extensive allegations, particulatight of the
plausibility requirements set forth iAshcroft v. Igbal 556 U.S. 662, 678 (2009), arigkll
Atlantic Corp. v. Twombly550 U.S. 544, 547 (2007). SEeadamovas706 F.3d at 8445.
Additionally, it generally is inappropriate to dismiss a complaint merely lsecafuits length or
because it contains superfluous matt8tanard v. Nygren658 F.3d 792, 797 (7th Cir. 2011).
Pehaps Plaintiff could have stated his allegations more succinctly, but Plaimitf seand his
second amended complaint is neither overwhelmingly lengthy nor riddled with as$nofra
irrelevancies.” Kadamovas 706 F.3d at 844quotingUnited States erel. Garst v. Lockheed
Martin Corp, 328 F.3d 374, 378 (7th Cir. 2003)). More importantly, neither the length, the
organization, nor the contents of Plaintiffs second amended complaint rendered it so
unintelligible that Defendants were unable to disc&aintiff's allegations and prepare
substantive responses to them. Stard 658 F.3d at 798 (“[W]here the lack of organization
and basic coherence renders a complaint too confusing to determine the famsshatte the
alleged wrongful conduct, dismissal is an appropriate remedy.”). The prpugrgse of Rule
8(a) and other rules governing pleadings is to ensure that defendants araiginetide of the
allegations against thenstanard 658 F.3d at 792. That purpose adequately was sbkered

B. Federal Claims

1 Claims Relating to 2009 Settlement (Counts| & 1V)
LTD contends that Plaintiff's request for a declaratory judgment mglat the 2009

settlement and related tax matters is barred by res judiemt@use it was adjudicated in a
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previous federal lawsuitHenderson v.Rauen Case No. 1:tv-5787 (N.D. Ill.). The Court
agrees. The Court also concludes that res judicata bars Plaintiff's § 1981 clainmgeiatthe
2009 settlement (Count IV).

Resjudicata,also known as claim preclusion, is a doctrine that protects the finality of
previous judgments by preventing parties from relitigating previoushyived claims.Palka v.
City of Chi, 662 F.3d 428, 437 (7th Cir. 2011). Although it is an affitice defense, see Fed.
R. Civ. P. 8(c)(1), res judicata may bar a plaintiff's claims the motion to disstege if the
allegations of the complaint demonstrate the doctrine’s applicability. Risbards v. Mitcheff
696 F.3d 635, 637 (7th Cir. 2012).ikewise, “courts, in the interest of judicial economy, may
raise the issue of preclusiema sponteven when a party fails to do soKratville v. Runyon
90 F.3d 195, 198 (7th Cir. 1996); see afgxona v. California 530 U.S. 392, 4123 (2000);
Muhammad v. Oliver547 F.3d 874, 878 (7th Cir. 2008)The preclusive effect of a federal
court judgment is determined by federal common lawWaylor v. Sturgell 553 U.S. 880, 891
(2008). In federal court, res judicateas three element$(1) an identityof the parties or their
privies in the first and second lawsuits; (2) an identity of the cause of action; aadifa)
judgment on the merits in the first stitAdams v. City of Indianapolis-- F.3d---, 2014 WL
406772, at *12 (7th Cir. Feb. 4, 201 "Whether there is an identity of the cause of action
depends on whether the claims comprise the same core of operative facts thategteeari
remedy.” Id. (Quotation omitted). It is irrelevant that Plaintiff's prior suit against LTD also
includedother defendants that are absent from the present strairniecki v. City of Chi633
F.3d 545, 549 (7th Cir. 2011).

Here, the allegations of Plaintiff's second amended complaint demonstrateeshat

judicata should operate to blanth his claim fordeclaratory judgmentCount I) and his claim
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that he was misclassified for tax purposes on the basis of his race (CouhfTlV)was named

as a defendant in both the instant case and the previous case. Theotactes asserted
against LTD in the 2011 su# a request for a declaratory judgment concerning the 2009
settlement ath the alleged misclassification, and allegations that LTD conspired to wriyngful
misclassify him on the basis of his racare largely thssame as Coust and IV here. Nobnly

that, they reston the exact same core of operative facts. Ohly discernible distinctios
between the causes of action in the two casegl) Plaintiff in the first action alleged that LTD
conspired with his previous attorneys to violate 8 19&iile in this action he alleges that LTD
acted alone, and (Blaintiff in the present action alleges for the first tilaed LTD seems to
concede) that the IRS ultimately determined that the $40,000 settlement payoeldt have
been reported in Box 3 rather than Box 7 of the Form -\i88. These minor differencesre

not enough to save Plaintiff's clagmhowever; the underlying dispute alleged in both actions is
identical. Sed&artt v. Nw. Cmty. Hosp453 F.3d 817, 822 (7th Cir. 2006) (“Two clainmte ane

for the purposes of res judicata if they are based on the same, or nearly the samak, fact
allegaions.” (quotations omitted));f. Palkg 662 F.3dat 437 (“Where it applies, res judicata
prevents the relitigation of claims already litigated as well as those that coelthéav litigated

but were not.”). Finally, Plaintiff's 2011 suit was dismissed with prejudiceCsse No. 1Tv-
5787, Dkt. Nos. 18 & 20 (N.D. Ill. Sept. 28, 2011), and Plaintiff did not appeal the disnfiasal.
dismissal with pejudice, even a dismissal imposed as a sanction, is a final judgment on the
merits.” Waivio v. Bd. of Trs. of Univ. of lll. at ChR90 F. App’x 935, 938 (7th Cir. 2008); see
alsoTartt, 453 F.3d at 822.Plaintiff cannot now attempt to relitigateetde claimsin the present

suit. LTD’s motion to dismiss Counts | and IV is granted.
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2. Fraud on the Court (Count I1)

In Count IlI, Plaintiff alleges that LTD committed “fraud on the court” by knolying
making false statements of material fact inNtay 15, 2013 motion for extension of time to
answer Plaitiff's first amended complain®]. He claims that he was “injured, damaged and
unduly prejudiced against in his proceedings due to the false statement made ¢arthen C
LTD’s motion,” [28] 1 168, namely that “Plaintiff, who was represented by counsetednnto
a confidential settlement agreement with Defendant which included a gexleese of any and
all claims against Defendant, except for his pending workers’ compensaéion, @nd a
covenant not to sue based on the released claims.” [9] T 2; see [28] 1 154. Plaintiff further
alleges that “LTD knowingly omitted and did not inform the Court or Plaintiff in thetion the
confidential settlement purported to release Plaintiff's wellated physical injuries,” [28] 1
155, and that LTD failed to inform the Court “that on or about March 20, 2013 LTD admitted to
the IRS * * * [that] Plaintiff had been misclassified as a non employee giiffor Plaintiff's
work related physical injies pursuant to the confidential settlement.” [28] 11@60 Plaintiff
also takes issue with LTD’s attachment to the motion a copy of Judge Leineisaggliaon
and order dismissing his previous suit. #kél 162. LTD has moved to dismiss Count Il on the
ground that Plaintiff has not alleged that it engaged in “conduct that might be thougirtupt
the judicial process itself, as where a party bribes a judge or inserts bogus decuntoetite
record.” [42] at 11 (quoting@dxxford Clothes XX, Inc. v. Expeditors Int'| of Washington,, Inc.
127 F.3d 574, 578 (7th Cir. 1997)). The Court construes this claim as federal, as it involves
alleged fraud on this particular Court.

Plaintiff's allegations against LTD are serious ones. They do not, leoyn&ate a claim

upon which relief may be grantedPartiesmay allege fraud on the court as a basis to vacate a
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final judgment, see Fed. R. Civ. P. 60(b)(3), and the Court retains an inherent poweasid&set
a judgment for fraud on the court.” Fed. R. Civ. P. 60(d)(3). But here there has been no final
judgment to overturn, so Plaintiff's claim is not ripe. And although the Court in factegra
LTD’s motion, see [12], it simultaneously granted Plaintiff's unnoticed mdtoteave to file a
secondamended complaint, sé#k, which essentially rendered moot the extension to respond to
his first complaint. Moreover, LTD rightly points out that “fraud on the court” reteronduct
significantly more egregious than anything alleged here. The inclusion of a prgwdgasent
with a motion, or the omission from a motion of information largely irrelevant to that motion
simply do not rise to the level of “fraud on the court.” As the Seventh Circuit hasredlai
“Fraud in the legal process is not actionable if it is incapable ¢fushag the opposing litigant.
An erroneous legal contention, being out in the open as it were, does not have obstructive
capability, and is not fraud merely because if believed it would confer amiade on the party
making it. If that were the standard for fraud on the court, no civil judgments vibeufchal;
every legal error that a judge committed that had been invited by the winning Migalat be,
prima facie, fraud on the court.Oxxford Clothes XX, Inos. Expeditors Int’'l of Washington,
Inc., 127 F.3d 574, 578 (7th Cir. 1997) (citations omitted). To the extent that Count Il is federal
in nature, the motion to dismiss Count Il is granted.

3. § 1981 Claims Relating to Releases (Counts V-VI11I)

LTD seeks taismiss Plaintiff'sremaining8 1981 claims on the grounds that he has not
alleged sufficient facts to support them. See [42]-80.7 Plaintiff generally responds that his
factual allegations are adequate. See [32]1a.9

“Section 1981 offers alief when racial discrimination blocks the creation of a

contractual relationship, as well as when racial discrimination impairs an exisiimgactual
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relationship, so long as the plaintiff has or would have rights under the existing or proposed
contrat¢ual relationship.” Domino’s Pizza, Inc. v. McDongld46 U.S. 470, 476 (2006). To
state a claim of discrimination under § 1981, a plaintiff must allege that “(1) he isbemnef a

racial minority; (2) the defendants had the intent to discriminaté@badsis of race; and (3) the
discrimination concerned the making or enforcing of a contraBtourghoraishi v. Flying J,

Inc., 449 F.3d 751, 756 (7th Cir. 2006). “The Supreme Court has held that 8 1981 authorizes
claims for retaliation, if one person takes action against another for mgst#ré right to
substantive contractual equality protected by 8§ 19&hiith v. Bray681 F.3d 888, 896 (7th Cir.
2012) (citingCBOCS W., Inc. v. Humphrie§53 U.S. 442, 445 (2008)). To state a claim
retaliation under 8§ 1981, a plaintiff must allege that he took some action to oppose
discriminatory practices that the statute proscripes, he asserted the right to substantive
contractual equalityand that the defendant subjected him to an advattion as a result. See
Smith 681 F.3d at 8960’Leary v. Accretive Health, Inc657 F.3d 625, 630 (7th Cir. 2011).
Settlement agreements are contracégsrow Gear Co. v. Downers Grove Sanitary Dig29

F.3d 633, 637 (7th Cir. 2010).

At first blush, Plaintiff's allegations in Counts-WII might appear to clear #se
relatively lowthresholds In Couns V and VI, Plaintiff essentially asserts that LTD was angry
about the 2011 lawsuit concerning the alleged racially based misclassifiGatiwvithstanding
its prompt resolution in LTD’s favor) and decided to get back at Plaintiff by ia¢iggtin bad
faith to settle his workers’ compensation claims while avoiding its obligations to osatpe
him for injuries he sustained while in LTD’s employ. See [28] 1¥®0121446. In Count VII,
Plaintiff alleges that LTD discriminated against him because of his race in ties2@lement

negotiations by “demanding Plaintiff to sign their release on discriminatory téoms
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compensation of $1.00 or no kedits.” Id. § 226. He further alleges that “LTD * * * intended
to discriminate by stating Plaintiff acknowledges and agrees that he is not eligibleegeby
waives any right for equitable or legal recovery of any kind.”{ 228. These allegatiossrain
credulity, but the Court at this stage of the case must accept them as true-fdeaddd
complaint may proceed even if it strikes a savvy judge that actual proofosd flacts is
improbable, and that a recovery is very remote and unlikeBell Atl. Corp. v. Twombly550
U.S. 555, 556 (2007). Taken as true, the facts alleged by Plairtti# marrative portion of his
second amended complaint setting out the baseSdunts V, VI, and VII appear to meet the
relatively low notice pleadingtandard that continues to govern discrimination and retaliation
claims afteiTwomblyandigbal. Seege.g, Swanson v. Citibank, N.A614 F.3d 400, 4085 (7th
Cir. 2010).

However, Plaintiff's allegations fail to clear the threshold when considereghtrof the
proposed settlement releagbat he has attached to his second amended complaint as exhibits.
“To the extent that an exhibittachedto or referenced by the complainbntradictsthe
complaint's allegations, the exhibit takes precedenkgiflips, 714 F.3d at 102Gee alsdBogie
v. Rosenberg705 F.3d 603, 61@2 (7th Cir. 2013)Polzin v. Gage636 F.3d 834, 838 & n.1
(7th Cir. 2011). Here, the proposed settlement releases that Plaintiff allegesmtended “to
deny Plaintiff's emploge benefits in contract,” [28] 1 20dnd “demean| ] and discriminat[e]
against Plaintiff's race, age, disability and rights to make and enformetiactual relationship,”

id. § 225; see alsid. T 226, such that he would “receive $1.00 for his lllindi®rkers’
Compensation claim,id. § 216, and “waive[ ] any right for equitable or legal recovery of any
kind,” id. 1 228, by their text do nothing of the sort. The proposed releases contain no language

that could reasonably be read as “demeaning or discriminatory” to Rlamtdny basis. See
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[28] Exs. C, E, H, & J. They likewise expressly provide that the $1.00 sum was congiderati
for claims that Plainff might have had separate and apart from those asserted in his workers’
compensation settlement. See [28] Exs. E, H & J. In light of the plain language afpgbequt
settlement releases, there is no basis for Plaintiff's allegations that LTioi(&marker) was
trying to dupe him into signing aways workers’ compensation rights for the paltry sum of
$1.00, whether because of his race, his previous lawsuit, or for any other reason. In fact, boththe
releases and Marker's contemporanecusaéd confirm that Plaintiff was to receive a $140,000
payment in his workers’ compensation settlement. Accordingly, the Court giEDts motion
to dismiss Counts W/II.

Count VIII likewise fails to state a claim against LTD and must be dismissed.isIn th
count Plaintiff alleges that “LTD knew Plaintiff had engaged in protected activityilimg a
lawsuit,” [28] 1 237, and that “[a]s a result * * * Plaintiff suffered an adverse action on
November 1, 2011,id. § 238, when “Marker issued an @t release foPlaintiff to receive
$1.00 for his work injuries to deprive Plaintiff in contract for LTDId. § 239. However,
Plaintiff has not alleged- and it is not reasonable to inferthat Marker, Plaintiff's former
attorney, in fact was an agent of LTD. Pldfritas alleged that Markeronspired witiL TD, but
not that LTD could or did dictate Marker’s actions. Accordingly, the Court dggsiCount VIII
as to LTD. The Court also dismisses Count VIII to the extent that Plaintiteraating to assert
it aganst Marker; he has not alleged conduct for which Marker would have a basis toaetaliat
against him.

4, 81985 Conspiracy (Count | X)
In Count IX, Plaintiff alleges that Defendants LTD and Marker conspired to “deprive

Plaintiff in his statutorily protded proceedings,” in violation of 42 U.S.C. § 1985(3). LTD
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argues that this count (and as well as Plaintiff’'s other two conspiracy cowmds)he dismissed
because “Plaintiff has not alleged any facts would establish a siragiekpbwn to LTD and
Marker, and which was hatched in order to discriminate against Plaintiff on the basis of hi
race,” has not alleged that Defendants entered into the alleged conspiracye lwédaigsrace,

and has not alleged how he was injured by their actions. [42] at IrkeMsamilarly argues that
“Plaintiff makes no allegations that anything of Marker’s actions were takbnracial animus

of any sort,” and that “Plaintiff also alleges nothing to suggest that Marke& LTD had a
common plan to commit an unlawful act.” [44] at 5.

To state a claim under 42 U.S.C. § 1985(3), a plaintiff must allege “(1) the eristeac
conspiracy, (2) a purpose of depriving a person or class of persons of equalqraiéthie
laws, (3) an act in furtherance of the alleged conspiracy, and (4) an tmjpeyson or property
or a deprivation of a right or privilege granted to U.S. citizen§dng v. Wagner700 F.3d 282,

297 (7th Cir. 2012) (quotin®rokaw v. Mercer Cnty.235 F.3d 1000, 1024 (7th Cir. 2000)).
Plaintiff has allegd a conspiracy, but its alleged actors, LTD and Marker, are both private
parties. A purely private conspiraeyas between Defendants alonés not actionable under 8
1985(3) unless it interferes with the Thirteenth Amendment right to be free mastuntary
servitude. Petrovic v. Enter. Leasing Co. of Chi., LL&13 F. App’x 609, 611 (7th Cir. 2013)
(citing Bray v. Alexandria Women'’s Health Clins06 U.S. 263, 278 (1993Brokaw v. Mercer

Cnty, 235 F.3d 1000, 1024 n.20 (7th Cir. 2000). Plaintiff's complaint does not contain any
allegations suggesting that involuntary servitude or the Thirteenth Amendmeldaviant here.
Accordingly, Count IX must be dismissed. To the extent that Plaintiffsgations of
conspiracy in Counts X and Xl are predicated on 8 1985(3), they must be dismissed for the same

reason.
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C. State Law Claims

Plaintiff has not stated a federal claim, and the Court must now decide whetheirto ret
jurisdiction over Plaintiff's state law claims. See 28 U.S.C. § 1367(c)(3). ThatSe®ecuit,
animated by the principle of comity, consistently has stated that “it isehestablished law of
this circuit that the usual practice is to dismiss without prejudice state supplemeimal cla
whenever all federal claims haveepedismissed prior to trialGroce v. Eli Lilly, 193 F.3d 496,
501 (7th Cir.1999);Alonzi v. Budget Constr. Cd5 F.3d 331, 334 (7th Cit995);Brazinski v.
Amoco Petroleum Additives Co6 F.3d 1176, 1182 (7th Cin993); see alsdNright v.
Associatd Ins. Ce., Inc, 29 F.3d 1244, 1251 (7th Cit994) (“When all federal claims have
been dismissed prior to trial, the principle of comity encourages federal coumdinguish
supplemental jurisdiction * * *),

In Wright v. Associated Insuran€os.,Inc., 29 F.3d 1244, 12553 (7th Cir.1994), the
Seventh Circuit noted that there occasionally are “unusual cases in whichaheebal factors
to be considered under the pendent jurisdiction doetfjodicial economy, convenience,
fairness, and@omity—will point to a federal decision of théaselaw claims on the merits.The
first example that the Court discussed occurs “when the statute of limitatisnsirh@an the
pendent claim, precluding the filing ofsaparate suit in state courtld. at 1251. That concern
is not present here, however, because lllinois law gives Plaintiff one yeatheodismissal on
jurisdictional grounds of state law claims in federal court in which-fde¢hose claims in state
court. See 735 ILCS 5/2217; Davis v. Cook Cnty 534 F.3d 650, 654 (7th Ci2008).
Dismissal without prejudice of the state law claims also is appropriatebbeagise the case is
only at the motion to dismiss stage and substantial judicial resources have not betecoin

the tenstate law counts in Plaintif’second amendedomplaint. Wright, 29 F.3d at 1251.
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Finding no justification for departing from that “usual practice” in this caseCthet dismisses
without prejudice Plaintiff's state law claims without discussing their merit underlat To
the extent that Plaintiff's state law claims against LTD and Marker may hawg timey are best
resolved in state court.
V. Conclusion

For the reasons stated abo&fendants’'motions to dismisg41] & [43], ae granted
Plaintiff's federal claims (Countsll and IV-IX) are dismissed with rpjudice’ The Court
declinesto exercise supplemental jurisdiction over Plaintiff's state lawns (Counts Ill and X
XVIII) and dismisseghose claims without prejudide being refiled in state court Judgment

will be entered in favor of Defendants and against Plaintiff.

Dated:March § 2014 / 'Z;%E a ‘ ::'/

Robert M. Dow, Jr. &~
United States District Judge

* The Court in its discretion concludes that it is appropriate to disRi@atiff's federal claims with
prejudice. SedAgnew v. Nat'| Collegiate Athletic Ass’683 F.3d 328, 334 (7th Cir. 2012); see &sok

of Am., N.A. v. Knight725F.3d 815, 818 (7th Cir. 2013). The operative complaint represents Plaintiff's
third attempt to articulate his claims, and “in court, asdseball, three strikes and you're ouBank of

Am, 725 F.3d at 819. Moreover, in light of the contents ofpttoposed settlement releases and related
documents attached to the second amended complaint as exhibits, the Court cdheludiesher
amendment would be futile. SBegie 705 F.3d at 603.

® lllinois law gives Plaintiffs one year from a dismissal jarisdictional grounds of state law claims in
federal court in which to rife those claims in state coui$ee 735 ILCS 5/1217.
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	A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the sufficiency of the complaint, not the merits of the case. See Gibson v. City of Chi., 910 F.2d 1510, 1520 (7th Cir. 1990).  To survive a Rule 12(b)(6) motion to dismis...

