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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MERRY GENTLEMAN, LLC,
Plaintiff/Counterbefendant 13C 2690
VS. Judge Feinerman

GEORGE AND LEONA PRODUCTIONS, INCand
MICHAEL KEATON,

Defendant&ounterPlaintiffs/
Third-Party Plaintiffs,

VS.

PAUL DUGGAN,

N N N N N N N N N N N N N N N N N

Third-Party Defendant.

M EMORANDUM_OPINION AND ORDER

Merry Gentleman, LLC, brought this suit against Michael Keaton and his loan-out
company (togethefKeaton”), alleging breach of the partietirectingservices contract forhe
Merry Gentlemana flm produced by Merry Gentleman and directed by Keaton. Doc. 1. The
court denied Keaton’s Rule 12(b)(6) motion to dismiss. Docs. 21-22 (reported at 2013 W
4105578 (N.D. lll. Aug. 14, 2013)). Keaton then answered, counterclaimed against Merry
Gentleman for breach of contract, and asserted-gfarty claims for tortious interference with
contract against Paul Duggan, Tom Bastounes, and Ron Lazfmar#gir alleged involvement
in Merry Gentleman’s alleged breasheDoc. 24.Keaton latedropped_azzerettiand
Bastounessthird-party defendamst Docs.46, 52-53, and Bastounbas sinceexecuted a

declaration averring his belief that Merry Gentlemaiteésnas againskeaton are meritles§oc.
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75-13at 1-6.) The cout recentlydenied Keaton’s Rule 41 motiéo dismiss Merry Gentleman’s
claim. Docs. 65-66 (reported at 2014 WL 3810998 (N.D. Ill. Aug. 1, 2014)).

Trial has been set for March 2, 2015. Doc. 61. Nefeie the court ardree motions
for summary judgmenkeaton’s on Merry Gatleman’sclaim, Doc.71; Merry Gentleman’s on
Keaton’s counterclaim, Do69; and Duggan’s on Keaton’s thipadty claim, Doc67. Keators
motion is grantedand the other two motiomseentered and continued, though Keaton will be
requiral under Rule 56(f) to show why summary judgment should not be granted on his
counterclaim and thirgarty claim orthe same ground on which he lpasvailedon Merry
Gentleman’s clian.

Background

Because nly Keaton’ssummary judgmennotion will be resolved here, the following
facts are set forth as favorably to Merry Gentlentla@ hon-movant, as the record and Local
Rule 56.1 permitSeeHanners v. Trent674 F.3d 683, 691 (7th Cir. 2012). On summary
judgment, the court must assume the truth of those facts, but does not vouch fadstieSmith
v. Bray, 681 F.3d 888, 892 (7th Cir. 2012). That sendny ofthe facts are undisputed, either by
agreement or because the fact sympflects a historical account of what a person sawhat a
document states.

In 1997.,in their first significant foray into the movie businelsazzeretti and Bastounes
produced and releasdthe Opera Loverthe film was not a success, grossing leas $10,000
after opening in only two theaters. Doc. 79 at {1 6-7. Undeterred, Lazzeotttianother
screenplay, this orfer The Merry Gentlemanld. at §6; Doc. 79-1 at 3, § 1. Bastounes liked
what he read, and so the two nsranged luncheon toecruitpotential investoréor the film,

which had an estimated budget of roughly $3 million. Doat?8; Doc.79-1 at 3 Duggana



hedge fund manager with no movie experience, was one of the invitees; he, along with
Bastounes and another partner, eventually agreed to produce thBatm79at 119-10, 13-14.
To that end, they formederry Gentlemaras an lllinois limited liability company December
2004. Id. at 111.

Keaton was slated to star in the film and Lazzeretti to direct it; Wwheneetti fell ill in
December 200&Keaton offered to step in and direct the film himsédf.at 115. In February
2007,Merry Gentleman and Keaton execugedirecting Agreement, which set Keaton’s
compensation for his directing services at $100,060at 116-17. Filming ran from March to
April 2007 in Chicago.ld. at 117. The Directing Agreement incorporated by reference the
DGA (Director’s Guild of AmericaBasic Agreement, which required Keaton to delavérst
cutof the film to Merry Gentleman six (teaccording to Keatgrweeks after the close of
principal photography. Doc. %t 11103-04. Keaton edited and assemblbe filmin
California deliveringhis first cut on August 2, 2007rearly fifteenweeks aftefilming had
closedandwell after the deadlineld. at §105. Dissatisfied with the first cut, Merry Gentleman
began cutting its own versiafi the film (the paties call this the “Chicago Ci)ton or about
August 7, 2007, while Keaton continued to refine“BDisector’s Cut” in California. Id. at §109.

Merry Gentleman did naittempt to sell the rights to the film before it was made; instead,
adopting astrategywith “inherent risks,” Doc. 7@t 167,Merry Gentlemarplanned all along to
submit the film to the Sundance Film Festival, “the largest and most prestigiousndeepiim
festival in the United State%jn the hopes o$elling it therejd. at I 27-28. In Fall 2007, Merry
Gentlemarcompleted the film in time to submitfdr the January2008 festival.ld. at §29.

Merry Gentlemarchose to submit the Chicago Cut, tiwe Director’s Qut, to Sundanceld. at



1 29. Beatinglong odds, the film was one ohly 121,out of more than 3,600 submissions,
selected for screening at the festival. at 1f 30-31.

Sedion 12 of the Directing reement forbade Keaton from making “in any
communication (whether written or oral) to any third party ... any referencedoyM
Gentleman], the Screenplay, the Picture, this Agreement or any related in@ters9o4 at
1 114. Yet when Keaton learned of tl@hicago Cut’s submissido the festivalhe informed
Sundance’s director that he would attend the festival only if his Director’'s CuhenGhicago
Cut, were shownld. at f 115-16. And sd wasthe Director’s @t, not the Chicago Cuthat
ultimatelypremiered a Januaryl8,2008 at the Eccles Theatére festival’slargestvenue.

Doc. 79at 131.

The film receivedpositive reviews, including frotdSA TodayThe Hollywood Reporter
andVariety, one critic called it “[ah impressive directorial debut by’ Keaton that “enthralled a
Sundance audience and should stir otheld.’at f] 32-35. Under the Directing Agreement,
Keaton was required “to render reasonable publicity and promotional senacéisé fiilm, Doc.
94 at 118, and han fact“participated in every press appearaneguested of him at
Sundance,” Doc. 78t 136. Nevertheless, and although Merry Gentleman had hired a top talent
agency, Creative Artists Agency, to attempt to sell the film'sidigion rights at Sundancthe
film failed to lard a distribution de&dt the festival Id. at Y 37, 45. This was not unusual in the
“highly selective” market for independeiiitms that year; many filmshown at Sundance that
year, including movis starringRobert DeNiro, Tom Hanks, John Malkovich, and Amy Adams,
alsofailed tosell at the festival.ld. at ffl 3840. Duggan—whas among Merry Gentleman’s
members and principal investors and who, according to Merry Gentleman and Duggan himself

now exercises fultontrol over Merry Gentleman and directs its efforts in this litigation, Doc. 58



at 5; Doc. 58t at 79—admitted thahe knew of nothing that Keaton did at Sundance that
prevented the film from being sold. Doc. &9 41.

After SundanceMerry Gentlemareventually found domestic, international, and home
video distributors.ld. at 147. As is customary, both Keaton and Merry Gentleman made further
changes to the film, which was released in May 20Qfeteerally positiveeviews, including
from Roger Ebert, thBlew York Timesand the_os Angeles Timedd. at il 48-51. Some
critics, though, found the movie rather plodding and dull. Docat9#123. Merry Gentleman
had agreed to the May release date after being assuredfbmthelomestic distribudr (Samuel
Goldwyn Films) that it would not matter whether the releasmdirredn May or December.

Doc. 79 at 1 50.

To promote the film, Keaton appearedlate Night with David LettermaandGood
Morning Americathough his behavior on those shows was somewhat odd and unenthusiastic.
Id. at 52; Doc. 94 at 1 119-20. Nevertheless, Keaton drummed up an unusual amount of
nationwide publicityfor a low-budget independent film, and Duggan couldmanheany
directorof such &ilm who had generateghorepublicity than Keaton had farhe Merry
Gentleman Doc. 79t ] 53-54. Bastounes and Lagtti, along with the film’s editors,
uniformly praised Keaton'’s directorial workd. at 120-25, 56.

For all that financial success dibot follow. AlthoughMerry Gentlemanltimately
spentmore thars5 million to produce thélm, it fared poorlyat thebox office. Doc. 94t
1 121. The financing of independent films involves a complex set of variables, including the
subject matter, the budget, tbast’'scommercial viability, the director, and the market
conditions at the time the film is introduced to potential buyers. Doc. 79 at { 26. Duggan does

not know how much more money the film would have made at the box office had Keaton not



(allegedly)breached the Directing Agreememd. at 157. Shortly after the film’s release,
Duggan sent an email saying: “The film is thoughtful adult fare, not for alydnd
nevertheless. Top five critics in US love it. ... | sense we made a film that wikiohed fo
years, but will not make us money. Such is lifed” at 60.

Discussion

Keaton’s Summary Judgment Motion

lllinois law governghe Directing AgreementDoc. 75-1 at 15, § 17:Under lllinois
law, a plaintiff asserting a breach of contract claimst plead and prove: (1) the existence of a
contract, (2) the performance of its conditions by the plaintiff, (3) a breatttelmefendant, and
(4) damages as a result of the breaci&liverMed Holdings, LLC v. Schaltenbrari#84 F.3d
616, 626 (7th Cir. 2013) (quotirigaw Offices of Colleen M. McLaughlin v. First Star Fin.
Corp, 963 N.E.2d 968, 981 (lll. App. 2011)). Keaton’s summary judgment motion focuses
exclusively on the fourth element, arguing that Merry Gentleman cannot provestaieged
breache®f the Directing Agreement caused Merry Gentlenwasuffer any damages. Doc. 72
at 1017. On the summary judgment record, and considering the arguments Merry @entlem
has made in opposing summary judgmg&miaton is correct.

“A party injuredby anothers breach or repudiation of a contract usually seeks recovery
in the form of damages based on his ‘expectation interest,” which involves obtainingrtaét‘be
of the bargain,” or his ‘reliance interest,” which involves reimbursement fercimsed by
reliance on a contract.MC Baldwin Fin. Co. v. DiMaggio, Rosario & Veraja, LL845 N.E.2d
22, 30 (lll. App. 2006) (quotiniestatement (Second) of Contra&844 (1981)).Merry
Gentleman’Rule 26(a)(1) disclosurarticulates bothdamageheories. Doc. 75-12As for

expectation damaggethe disclosurstates that Merry Gentleman woulkskekthe $4 millionfor



whichit believed the filmwould have sold at Sundance but for Keaton’s bresidl. at 3.
Merry Gentleman’®pposition brief, howevedeclinesto defend its expectation damage theory
Doc. 78 at 5.Merry Gentleman accordingly has forfeitedy dependencen that theory.See
Humphries v. CBOCS W., Ind.74 F.3d 387, 407 (7th Cir. 2007) (8Mgree with the district
court’s determination that [the plaintiff] waivetb(feitedwould be the better term) his
discriminationclaim by devoting only a skeletal argument in responghéodefendant’s]
motion for summary judgmen), aff'd, 553 U.S. 442 (2008pomka v. Portage Cnty523 F.3d
776, 783(7th Cir.2006)(“It is a wellsettled rule that a party opposinganmary judgment
motion must inform the trial judge of the reasons, legal or factual swmynary judgment
should not be enteré€dl.(internal quotation marks omitted)

As for reliance damages, Merry Gentleman’s disgtestates that it would seekhe $5.5
million it spent “in performing its contractual obligations, money it would not hawested had
it been aware that [Keaton] would violate the terms of [the Directing Agreefn&nut. 75-12
at 3. “The underlying principle in reliance damages is that a party who relies bergparty’s
promise made binding through contract is entitled to damages for any lossélg sgtitained as
a result of the breach of that promis&lendale Fd. Bank, FSB v. United Stat&39 F.3d
1374, 1382 (Fed. Cir. 2001) (citifRestatement (Second) of Contrastgorg 8§ 344(b)). The
purpose behind reliance damages is to reimburse the injured party so that he isspgbad ‘a
position as he would have been in had the contract not been 'mBasigner Direct, Inc. v.
DeForest Redevelopment AytB13 F.3d 1036, 1049 (7th Cir. 2002) (quotitgstatement
(Second) of Contractsupra § 349.

Keaton'’s initial brief contends that Merry Gentleman’s relmdamage theory fails

because Merry Gentleman cannot show that his alleged breaches of the Dirgoti@gnént
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caused it to suffer damageoc. 72 at 10-15. When it finally gets to causation, Merry
Gentlemars opposition brief says essentially thtieimgs. The first is that reliance damages are
available under lllinois law. Doc. 78 at 5-6. That much is beyond dispute. The second is that
Merry Gentleman “incurred millions of dollars in expenses” and that “it indulrese expenses

in performance of the contractld. at 6. That is beyond dispute as well, at least for purposes of
summary judgmentThe third thingMerry Gentlemarsaysis that “[c]ausation is not an
impediment to plaintiff's ability to seek a recovery” because, “[e]ven aicgeleaton’s

position on the inherent inability of a litigant to demonstrate with reasonablentetteat

preparing the film in a different way or in a different tiin@me would have led to a measurably
different result, under a reliance theory the causationg is satisfied when the plaintiff
demonstrates ‘both that it incurred those expenditures and that it incurred thepanmajioea for
performance or in performance.ld. at 67 (quotingWestfed Holdings, Inc. v. United Statg2

Fed. CI. 135, 154 (2002)). Put another way, Merry Gentleman submits that to show causation

undera reliance damage theory, all a plaintiffeds to prove is that it incurred certain

" Merry Gentleman maintains that Keaton'’s initial brief addressed only expectinages and
not reliance damages. Doc. 7&8a8, 5. That is incorrect, as Keaton expreastjued that

Merry Gentleman couldot establish the causation element of its contract claim under either an
expectation damage theory or a reliance damage theory. Doc. 72 at 11 (“Whateyesftheo
damage®laintiff proffers, Plaintiff is unable to produce any evidence to ... establishteaus
....7), 12 (“Under any damage theory, Plaintiff must prove by a preponderance of theceviden
that Keaton’s actions in his role as director of the Film caused the dauRkgetiff now seeks to
recover. Thus, Plaintiff must come forward with admissible evidence ekiaglihat Keaton’s
actions as director (1) caused potential distributors not to purchase the Fil#) aadsed the

Film to underperform financially.”) At oral argument on the summary judgment motions, Merry
Gentleman noted that Keaton waited until his reply brief to argue that reliancgaetaara not
permittedbecause they were not reasonably foreseeable at the time of contracting. Merry
Gentleman isight in thatrespectand the court will not consider Keaton'’s tardy foreseeability
argument in resolving his summary judgment motiSeeNarducci v. Moore572 F.3d 313,

324 (7th Cir. 2009§“the district court is entitled to find that an argument raised for the first time
in areply brief isforfeited’).
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expenditures and that it incurred those expenditures while performing the tolurat7
(quotingSlattery v. United State§9 Fed. Cl. 573, 577 (2008%&v’'d in part on other grounds
583 F.3d 800 (Fed. Cir. 2009)s modified635 F.3d 1298 (Fed Cir. 2011), for the proposition
that, “[ijn the context of reliance damages, causation r&deP&aintiff's burden [of] showing
that its ... expenditures were incurred as a result of the contract”) ¢sliip®riginal).

Merry Gentleman’s understanding of causation cannot be reconciled with precagmg
law. (As do the parties, the court reliesubstantiapart on decisions issued by the Court of
Federal Claims and the Court of Appeals for the Federal Circuit; thoss bawe a well
developed jurisprudence on reliance damages, an issue that appears tecaresglyrin the
government camacting cases heard by those courts.) Wastfedbpinion on which Merry
Gentleman relies, in addition to saying (as Merry Gentleenaphasizes) that plaintiff seeking
reliance damagée'snust prove both that it incurred those expenditures and thatitrad them
in preparation for performance or in performance,” 52 Fed. Cl. at 154, gtesayt The value
of the expenditures must have been &ssa result of the breachid. at 161 (emphasis added).
Likewise, theSlatteryopinion on which Merry Gatleman relies, in addition to saying (as Merry
Gentleman emphasizes) that “[iJn the context of reliance damages, causatiotorBfanstiff’s
burden [of] showing that its ... expenditures were incurred as a result of the tbe@deed.

Cl. at 577, alssays that “reliance damages must becaused by the brea¢hd. at 577

(emphasis added). The Seventh Cirbkéwise has held that when computing reliance

damages, if the plaintifffas not lost [his expenditures$ a result of the breafthen]they

should not be figured in his damagdge#utotrol Corp. v. Cont’l Water Sys. Cor®18 F.2d 689,

694 (7th Cir. 1990) (emphasis added). And as noted above, “[t]o prevail on a breach of contract

claim, a plaintiff must establish the existence of a vaid enforceable contract, plaintgf



performance, defenddstbreach of the terms of the contract, and damaagedting from the
breach” Spitz v. Proven Winners N. Am., LIZG9 F.3d 724, 730 (7th Cir. 201#&mphasis
added).

Merry Gentleman cites nothg to support its positiothat the causation requirement
the requirement of an ascertainable connection between the nature and extebtezfdheon
the one hand, and the degree of damages, on the athiaperates just because the plaintiff
pursues a&eliance damage theory rather than an expectation damage theory. To the amtrary,
just noted, the two cases it cites on the paWestfecandSlattery confirm the need for such a
connection. So do other cases decided by the Federal Circuit andbfeederal ClaimsSeeg
e.g, Old Stone Corp. v. United Statd$0 F.3d 1360, 1375 (Fed. Cir. 2006) (in discussing
reliance damages, holding that “the damages must have been ... proximatelybyaiheed
breach”);Glendale Fed. Bank39 F.3d at 1382 (holding that “[t]he underlying principle in
reliance damages is that [the plaintiff] is entitled to damages fdloasgs actuallgustained as
a result of the breach of that promiséemphasis addedihevron U.S.A., Inc. v. United States
116 Fed. Cl. 202, 208 (2014) (“[tlo demonstrate entitlertereéliance damages, a plaintiff must
proffer evidence that .the breach is a substantial causal factor in the damademphasis
added).

The causal link between reliance damages and the breach will oftenibesskior a
plaintiff ordinarily seek reliance damages whettee defendant repudiatéide contract and
walkedaway from the deal, leaving the non-breaching plaintiff holding thetteghaving
madeits expendituresThat, at least, was true in every case Merry Gentlemanicitissbrief.
SeeMC Baldwin Fin, 845 N.E.2d at 33 (“DiMaggio thereafter repudiated the contract before

performing all of its obligation%); Herbert W. Jaeger & Assecv. Slovak Am. Charitable Ass’n

10



507 N.E.2d 863, 868 (lll. App. 1987) (“Here, the building was never completed, and the record
contains no reasonably reliable estimate of the cost of completion as oyigesitjned.);
Nashville Lodging Co. v. Resolution Trust Cof®2 F.3d 236, 240 (D.C. Cir. 199%)Here the
defendant fepudiated the refinancing agreenigntestfed Holdingss2 Fed. Cl. at 140mhere
the federaktatute abolishing the Federal Home Loan Bank Board and establishing nel capit
requirements effectively repudiated a forbearance letter that thd Badrpreviously issued to
the plaintiff exempting it from the old capital requirementShattery 69 Fed. Cl. at 576\here
theFDIC allegedlyrepudiated a 1982 memorandum of understanding by increaging
plaintiff’s capital requirements in 1991l is also true in every case the court fasd in its
own researchas well as in every example provided in the commentaRestatement (Third) of
Restitution 8§ 38 cmts. b, ¢, lllustrations ({36) (1981).

The absence of any cases allowing relianceadg® absent repudiatiomy suggesa
rule that full reliance damageshich arewvhat Merry Gentlemaseeks, are in fact unavailable
absent repudiation. But even if that were not the rule, and eftéhréliance damages could
possibly be proper absent repudiation, Merry Gentleman has done nothing to explain how its
requested reliance damages are proper l@neMerry Gentleman’s understanding of the
causation requirementwhere it need prove only its expenditures on the film and Keaton’s
breach of the Directing Agreemestt can recover the whole $5.5 million from Keaton
regardless of the severity or extent of his alleged breaches. And likeovis&elly Macdonald,
thefemale lead, had she breached her acting services contractrimaangr, significanor not.
Or for that matter from the caterer, had it breached the food services coptdativbring lunch

to the setan hour late one day.

11



Lacking any requirement of some ascertainable and quantifiable connecti@eiet
Keaton'’s alleged breach artd recoverable damages, Merry Gentleman’s causttemrty
wouldin effect and contrary to settled law, render contract damages a penalty on the breaching
party rather than compensation to the non-breaching party. That would run contrétgdo se
law, as"[t]he sole purpose of contract damages is to compensate the nonbreaching party, and
punitive damages are not available even favidul’ breach of contract.’'Morrow v. L.A.
Goldschmidt Assocs., In@92 N.E.2d 181, 183l 1986) seealsoXCO Intl Inc. v. Pac. Sci.
Co, 369 F.3d 998, 1004 (7th Cir. 20Q4jf a contract provides that breaches of different gravity
shall be sanctioned with equal severity, it is highly likely that the sancteanifigol for the
mildest breach is a pendlly Lake Rver Corp. v. Carborundum Co769 F.2d 1284, 1290 (7th
Cir. 1985)(“Mindful that lllinois courts resolve doubtful cases in favor of classiboadis a
penalty, we conclude that the damage formula in this case is a penalty aridjmoiaéion of
damageshecause it is designed always to assure Lake River more than its actual darhages.
formula—full contract price minus the amount already invoiced to Carborundarmvariant to
the gravity of the breach).(citations omitted)E. Allan Farnsworth, legd Remedies for Breach
of Contract,” 70Colum. L. Rev1145, 1177-78 (197} Although $300,000 would be required
to put Builder in the position in which he would have been had he not made the contract with
Owner,no court would allow him this larger syias reliance damagey] Merry Gentleman’s
bid for $5.5 million—as damages for Keatortiseaches of a $100,000 directing services
agreementhat even viewing the facts in the light most favorable to Merry Gentlefatuhar
short of repudiation—s within the gravitational field of’ cases disallowing as penalties
contractual remedies that are causally untethered from the actual breaake®&iver Corp.

769 F.2dat 1290.

12



To forestall summary judgmerthen,Merry Gentemanmust show that a reasonalley
could find a causal connection between the naitikeaton’s alleged breaches and Merry
Gentleman’s claimethonetary losses. The problem is that Merry Gentleman does not even
attempt to make such a showinbhe closest Merry Gentlemaomes is its dve-by, one-
sentencargumenthat Keaton'’s alleged breaches caused danfagésat it was unable to
screen and market the film of its choosing” and “in that it endured substantia@aldibsts.”
Doc. 78 at 4. That argument is unsupported by aayian to the parties’ Local Ruk6.1
statements and responsdst alone to rawecord materialsalthough even that would have been
insufficient,seeThorncreek Apartments Ill, LLC v. Vill. of Park Fore870 F. Supp. 2d 828,
838-39 (N.D. Ill. 2013) (¢ing cases)}-and thus is ignoredSeeGreer v. Bd. of Educ. of City of
Chicagq 267 F.3d 723, 727 (7th Cir. 200®ffirming summary judgment where the ron
movant “did not cite any evidence in support of his pleadings” and includedss“of
information (none of which was referenced in his Rule 56.1 statement) ... in the hope of
avoiding summary judgment’Brasic v. Heinemans’inc, 121 F.3d 281, 284 (7th Cir. 1997)
(holding that “we do not consider [the non-movandédtlitional facts that are natgoortel by”
“appropriate citations to the record”).

Even puting aside that fatal flaw, Merry Gentlemamiggument is wholly undeveloped
and thus forfeited SeeBatson v. Live Nation Entm't, In¢Z46 F.3d 827, 833 (7th Cir. 2014)
(“[A] s the district court fouth the musical diversity argument was forfeited because it was
perfunctory and underdevelop8d.Judge v. Quinn612 F.3d 537, 557 (7th Cir. 2010) (“We
have made clear in the past that it is not the obligation of this court to research anattons
legalarguments open to parties, especially when they are represented lgl,canchsve have

warned that perfunctory and undeveloped arguments, and arguments that are unsupported by

13



pertinent authority, are waived.”) (internal quotation marks and alteratioited); Harper v.
Vigilant Ins. Co, 433 F.3d 521, 528 (7th Cir. 20038]B] ecause Harper failed to properly
present the issue to the district court in response to Viglambtion for summary judgment, that
issue is waived.”) What“additional costs”?Merry Gentleman does not salowwas the film
that Keaton delivered to Merry Gentlemdifferent from the film “of itschoosing, and howdid
Keaton's alleged breaches account for the difference? Again, Merrye@antidoes not say.
Granted, it mighhave been difficult for Merry Gentleman to say. It is undisputed<déaton
actuallyfinished thefilm and that itwas selected bthe prestigious SundanEédm Festival was
shown at the festival’s largest venaed received critical praise and natiodevpublicity

unusual for such a film. We Keatonallegedly took too long to finish the first cut, he did finish
it; and while haallegedlyshould not have insisted on his Director’'s Cut’s being shown at
Sundance, his cut received positive reviews,lemdppeared at the festival and made all
required publicity appearances; and while he allegglubyild have been more enthusiastic and
engaged in higelevisionappearance he did make the appearas@nd, by Duggan’s own
admission, he worked harder togtigize the film than any other director of a comparably sized
film. And Duggan, the driving force behind Merry Gentleman’s &uitheradmitted that “[t]he
film is thoughtful adult fare, not for all, but good nevertheless” and that the “[t}egzfitics in

[the United States love it,” but that “we made a film that will be watched for yadrailbnot
make us money” and that “[s]uch is life.” Doc. 79 at § 60. It might have been possible for
Merry Gentleman to overcome these fatd avoid summary judgment by explaining how a
reasonable jury could find that Keaton’s alleged breaches caused it to incuotfeddiosts”

and caused the film that Keaton delivered to Merry Gentleman to be diffeventtfe film “of
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its choosing.” But Merry Gentleman does not even try, and thus cannot forestallrsumma
judgment on these grounds.

Merry Gentlemarfollows upwith the assertiothat Keaton’s alleged breaches caused
damages “in that in reliance on its expectation that Keaton would satisfy hisctaaltra
obligations, it spent millions of dollars to finance Keaton’s temper tantrum, moneyar
would have expended if it had been aware of Keaton’s unwillingness to conform his behavior to
his contractual obligations.” Doc. 78 at @ihat simply restates ia factual guise Merry
Gentleman’s maximalist legal argument that it can recover all of its expendituresl@mee
theory simply by showing that that it incurred certain expenditures while penigpthe
Directing Agreement. That argument is wrongtfag reasons stated above. It also proves too
much. “We never would have signed the contract had we known the other side would breach” is
true ineverycontractuadispute, and cannot entitle every non-breaching party to recover all of
its expenditures.

In seeking $5.5 million in reliance damages, Merry Gentleman effectivatysvto shift
theentirecost—and risk—of producingThe Merry Gentlemato Keaton for his alleged
breaches, giving it a windfall and placing it ibb@tterposition than it would har/been in had
the contract never been signed. That is impermissidben a party who cannot prove
expectation damages seeks instead to recover unreimbursed expenditures enorlthec
contract, it is an accepted rule that the award of damages malyifido the defendant losses
that the plaintiff would have realized on full performanhcRestatement (Third) of Restitutjon
supra 8 38 cmt. dsee alsd..L. Fuller & William R. Perdue, Jr.,The Reliance Interest in
Contract Damages:”146 Yale L.J 52, 79 (1936f*We will not in a suit for reimbursement for

losses incurred in reliance on a contract knowingly put the plaintiff in a betigopdkan he
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would have occupied had the contract been fully performed.”) (emphasis remexdy.
Gentlenan paid $5.5nillion for amovie, and it got a movieby mostaccounts, including
Duggan’s,averygood one.That Merry Gentlemarventuallylost money in the endeavisr
unfortunate, but nqustificationto shift all ofthe losgsto Keaton for allegedrbaches that
Merry Gentleman cannot proeause those loses
I. Merry Gentleman’s and Duggan’sSummary JudgmentMotions

Merry Gentleman has moved for summary judgment on Keatmminterclaimwhich
alleges tha Merry Gentleman breached the Directingréemenmin several ways, including by
failing to provide him with a list of qualifiedditors, by not providing a recruited audience
screening of the filmandby “cutting behind” him—that is,by starting work on the Chicago Cut
before he deliveretdisfirst cut Doc. 46 at 17, § 23; Doc. 86 at 7#erry Gentlemals sole
argumenfor summary judgmeris thattherecord evidencdoes not support these and other
allegationsof breach Doc. 69 at 2-4Merry Gentleman’s argument probwlss wrong, but the
pointmay beimmaterial because Keaton’s counterclaim likely fails on a ground that Merry
Gentlemardid notraise—the same ground on which Keato@is been granted summary
judgment on Merry Gentleman'’s claitrnamely, Keaton’snability to show that any of Mey
Gentleman’s breaches caugeuoh to suffer damagesHow, after all, did Keaton suffer
monetarily from Merry Gentleman’s (alleged) decision to “cut behind” hia®v did the failure
to provide Keaton witla recruited audience g&ming harnimim monetarly?

It would be an understatement to say Hrawes to these questions do maoimediately
spring to mind. Indeed, at oral argument onsiln@mary judgmennotions, Keaton’s attorney
acknowledged that victory on his summary judgment motion caeriglwel defeat his

counterclaim: “We agree with all of the leqafguments] we make in our summary judgment
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[motion]. If those were applied to our counterclaims, they may be dispositive of thss, cl
but we filed those counterclaims out of an abundance of caution. ... And what's good for the
goose may be good for the gander, but we filleel counterclaimput of an abundance of
caution.” Keaton will not be held to his attorney’s ansvi@rit was given to a questidhat he
might not haveexpectedegardingan issue that had nbeen raised in the briefs on Merry
Gentleman’s motionSeeNat’| Union Fire Ins. Co. of Pittsburgh, Pa. v. Mead Johnson & Co.
LLC, 735 F.3d 539, 545 (7th Cir. 2013But we hesitate to base a decision on a concession
made in the hegt of oral argument under a barrage by the juige$hat saidjt is difficult to
imagine thaKeatoncould plausiblyhave given a different answer

Duggan’s sole argument for summary judgment on Keaton'’s tortious interfehenakce t
party claim rests othe statute of limitations. Doc. 67 aB2 Thatparticularargument may or
may not be right, but as with Keaton’s counterclaim, the théndy claim likely fails on the
ground that Duggan did not raise, which is that Keaton cannot grexagationor damage
elemens of tortious interferenceSee HPl Health Care Servs., Inc. v. Mt. Vernon Hosp.,,Inc.
545 N.E.2d 672, 676l 1989)(“the elements of this tort a(&) the existence of a valid and
enforceable contract between the plaintiff and another; (2) the defendasatteness of this
contractual relation; (3) the defendannhtentional and unjustified inducement of a breach of the
contract; (4) a subsequent breach by the other, caused by the detendamgful conduct; and
(5) damages”)iternal quotation marks omitted).

Rule56(f) allows a district court “[a]fter giving notice and a reasonable time to
respond,” to grant summary judgment “on grounds not raised by a party.” Fed. R. Civ. P.
56(f)(2). Keaton is hereby informed that the cdogetieveshatMerry Gentleman and Duggan

may beentitled to summary judgmeant the counterclaim and thighrty claimon the ground
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thatKeaton cannot establish causation and damafésaton dsagrees, he has until January 7,
2015 to file a brieexplaining how, consistent with the court’s ruling lois summary judgment
motion, a reasonable jury could find that he established causation and dath&gegonfiles
sucha brief, Merry Gentleman and Duggamay, together or separatelffle a responseérief by
January 21, 2015.
Conclusion

Keaton’'s summary judgment motiggrantedentitling Keaton to judgment oMerry

Gentleman’s claim Merry Gentleman’s and Duggan’s motidas summary judgment as to

Keaton’s counterclaim arttird-party claimare en¢red and continued, afule 56(f) briefing

o/

United States District Judge

shall proceed as directed above.

DecembeR?2, 2014

&N
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