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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 73, ON BEHALF OF ITS
ADVERSELY AFFECTED MEMBERS,
CHERYL CONDON AND ALL OTHER
SIMILARLY SITUATED,

Plaintiffs,

V.

Case Nol13 cv 2935

COUNTY OF COOK, COUNY OF COOK

HEALTH AND HOSPITAL SYSTEMS,

CERMAK HEALTH SERVICES DEPARTMENT
Defendang.

Judge Sharon Johnson Coleman

\ , N N N ’ N\ PRVIN , Nt N N N N

MEMORANDUM OPINION AND ORDER

Plaintiffs, Service Employees International Union, Local 73, (“SEIU”) elmelf of its
adversely affected members, Cheryl Condon (“Condon”) and all others sirsitadyed
(collectively, “Plaintiffs”) filed the instant action for employment discriminatiornaiag
disparate treatment and disparate impaetendants Cook County, County of Cook Health and
Hospital Systems and Cermak Heath Services Department (collectivelgntieits”) now
move to dismiss plaintiffs’ complaint in its entireBor thefollowing reasons, Defendants’
motion is granted.
Background

Plaintiffs area class of employees over the age of 40 emplbyddkefendants as Mental
Health Specialist Seniors (“MHSeniof) and Menal Health Specialists Il (“MBS II”).
Plaintiffs allege hhat prior to November 2011heir positions didhot require a master’s degree or
state licenseOn November 21, 2011, Plaintiffs claim they were notified that they would be
required to obtain a master’'s degree and state license as a condition of continugchentplo
According to Plaintiffs, theyererequired taapply to an accredited master’'s degree program by
February 15, 2012, enroll in a program by August 1, 2012endequired to complete

program by June 2015 — on their own time anhtheir own expensés a resulof the new
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requirementsPlaintiffs allegeDefendants intentionally discriminated against them based on
their agein violation of the Age Ecrimination in Employment Act (“ADEA”)

On May 15, 2012, Condon filed a class action charge of age discrimination with the
Equal Employment Opportunity Commission (“EEOC”) on behalf of all affectedbassn(Dkt.
#15, Ex. B to Def.’s Mot. to Dismiss.) On January 1, 2013, the EEOC issued a right to sue letter
(Dkt. #1-1, Ex A to Compl.) Plaintiffs filed suit on April 18, 2013.

Defendantsassert four grounds for dismissal: 1) the ADEA preempts the class action
procedure under Fed.R.Civ.P. 23; 2) Plaintiffs lack standing pursuant to Fed.R.Civ.P. 12(b)(1);
3) Plaintiffs fail to meet the pleading requirements of Fed.R.Civ.P. 8(a) anthihiasstate a
claim under Fed.R.Civ.P. 12(b)(6); and 4) defendants County of Cook Health spitaHo
Systems and Cermak Heath Services Departarenionrsuable entities and should be dismissed
from the case.

Legal Standard

A motion to dismiss under eithRules12(b)(1) or 12(b)(6) tests the sufficiency of the
complaint.Gilbert v. lllinois StateBd. of Educ.2008 WL 4390150 (N.D. Ill. Sept. 24, 2008)
aff'd, 591 F.3d 896 (7th Cir. 2010). In ruling on a motion to dismiss the district court must accept
as true all material allegations of the complaint, drawing all reasonablenicéertherefrom in
the plaintiff's favor.Retired Chicago Police Assoc. v. City of Chicag® F.3d 856, 862 (7th Cir.
1996). A motion to dismiss is decided solely on the face of the complaint and any attesechm
that accompanied its filinguiller v. Herman 600 F.3d 726, 733 (7th Cir. 2010).

Pursuant to Rule 12(b)(1), a court must dismiss any action for which st $adkect
matter jurisdictionThe party invoking the federal couribject matter jurisdiction bears the
burden of proving that the jurisdictional requirements have beerLget:. City of Chicagd830
F.3d 456, 468 (7th Cir. 20033i{ing Lujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992)

To survive a Rule 12(b)(6hotion to dismiss, a complaint must contain sufficient factual
allegations to state@aimfor relief that is plausible on its facAshcroft v. Igbal556 U.S. 662
(2009). This standard is met when the plaintiff pleads factual content that “dtlewsurt to
draw the reasonable inference that the defendant is liable for the misconduct’alteged.
Discussion

Defendantarguethat a class actiounder the ADEA cannot proceed under Rule 23.
Further, Pursuant to Rule 12(b)(Defendants assert a factual challengpléantiff SEIU’s



standing to bring the sullaintiffs conced¢heseargumens andseek leave to file an amended
complaint as an opt collective action antb withdrawSEIU as class representation.
1. Plaintiff Condon lacks standing to bring suit

Defendants argue plaintiff Condon lacks standing to bring suit. The tcoiostal
minimum of standing require&) an injuryin-fact, meaning “an invasion of a legally protected
interest which is (a) concrete and particularized, and (b) actual or impmo¢cbnjectural or
hypothetical;"2) a causal connection between theirgjand the defendant’s conduct; and 3)
likely redressability through a favorable decisidrernsing v. ThompspA23 F.3d 732, 743 (7th
Cir. 2005) (quotind-ujan,504 U.Sat561-61). The party invoking federal jurisdiction bears the
burden ofestablishing these elemenitsiyan, 504 U.Sat561. At the pleading stage, general
factual allegations of injury resulting from the defendant’s conduct may esutfidHowever,
abstract injury is not enough to establish injuryfact. City of Los Angeles v. Lyon461 U.S.
95, 101-02 (1983).

Defendants argue that Condon fails to plead an injufgct giving rise to a case or
controversybecause shieas not been terminated asttefails toallege facts tht her termination
is imminent.Defendantsuggatthe only injury Condon alleges to have suffeieturther
education and state licensure which they argue does not constitute annisfpoiander Article
lll. In response, Condon argues that costs incurred to meet the new educational requirements
constitute an injunyin-fact sufficient to confer standingurther, Plaintiffs state that since filing
their complaint, “six employees (and potential class members) have lost thesrgobsult of
the alleged discriminatory policy” and therefore seekdda file an amended complaint alleging
these additional factsld; at pp. 5-6.)

As pled, Plaintiffs’ complaint fails to allege facts that Condon sufferedjary4in-fact
and she therefore lacks standing.tfie extent tha€ondon deges she hascumred costs in
order to comply with the new educational and licensure requirements, such an injungidoes
constitute &n invasion of a legally protected interest” sufficient to confer standing.dvere
Condon cannot merely allege that other, unidentified members of the class she purports t
represent have suffered an injumamely terminationbut must allege and show that she has
personally been injureratz v. Bollingey 539 U.S. 244, 289 (2003)eslie v. Bd. of Educ. for
lllinois Sch. Dst. U-46, 379 F. Supp. 2d 952, 958-59 (N.D. Ill. 2005). Without an injofiact,



Condonlacksstanding to bring suit on behalf of class members. Therefore, Defendants moti
to dismisdor lack of standings granted
2. Failureto statea claim

Defendants also argue that Plaintiffs’ complaint must be dismissed in its entiratysbec
Plaintiffs do not satisfy pleading requirements. The Court agrees. Even if Coxddusvdi
standing to sudRlaintiffs’ complaint fails to state a claiom its facefor disparate treatment and
disparate impact
a. Count |: Disparate treatment

The ADEA makes it unlawful for an employer ti@it or refuse to hire or tdischarge
any individual or otherwise discriminate against any individual with respeottpensation,
terms, conditions, or privileges of employment, because of such individuals28gd.S.C. 8
623(af1). A plaintiff may have an action under the ADEA if she suffers a nadlieadverse
change in the terms or conditions of employment because of hét.Bg®.C. v. Sears, Roebuck
& Co., 883 F. Supp. 211, 213 (N.D. Ill. 1993) the pleading stage a complaint alleging age
discriminationa plaintiff “need only aver that the employer instituted a (specified) adverse
employment action against the plainbicause of her ageKirley v. Bd. of Educ. of Maine
Twp. High Sch. Dist. 202013 WL 6730885 at *7 (N.D. lll. Dec. 20, 2013). Howe'eer,
plaintiff must allege enough factual content to support an inference that the alleged
discriminatory program itself was adopted because of its adverse effects oyessmver the
age of forty.See McReynolds v. Merrill Lynch & Co., In694 F.3d 873, 885 (7th Cir. 2012).

Plaintiffs’ disparate treatment claim alleges that members of the class atheage of
forty, were adequately performing their jobs, were notified of the new recgniteras a
condition of continued employment, thhe new requirements gstituteadverse employment
action andverebased on the class members’ age. (Dkt. #1, Com®f[126.) Viewing these
allegations in the light most favorable to Plaintiffs, the Court finds that Plaifatilffe allege
sufficientfacts to create an inference that age was the motivating factor for Defendants’ n
educational and licensure requiremeltsn Antwerp v. City of Peori®&27 F.3d 295, 297 (7th
Cir. 2010)(plaintiff mustshow that age actually motiat the adverse employment action,
meaning, hat age played a role in the employer’s decisi@king process and had a
determinative influence on the outcomdpreover,Plaintiffs fail to allegdacts showinghat

any class members have been terminatedthibatew requirements applied only to MHS Senior



and MSH Il employees over the age of forty or that MHS Senior and MSH Il eeggdayder
the age of forty were treated more favorably than employeasthe age of forty. As pled,
Plaintiffs fail to state a claim for disparate treatmamd Count Is therefore dismissed

b. Count I1: Disparate impact

Defendants alsohallenge Plaintiffs’ disparate impact claim arguing it is beyond the
scope of Plaintiffs’ EEOC charge. Generally, a plaintiff cannot bringl@BA\claim that was
not included in the underlying EEOC charbewitt v. Metro. Water Reclamation Dist. of
Greaer Chicagg 2002 WL 31176252 (N.D. lll. Sept. 30, 2002)plaintiff may be allowed to
proceed howeverwhere the ADEA claim is like or reasonably relatedhe EEOC charges and
reasonablyould be expected to grow out of an EEOC investigation of thegelPeters v.
Renaissance Hotel Operating €807 F.3d 535, 550 (7th Cir. 2002). This standard mandates
that claims have a factual relationship and, at a minindasgribe the same conduct and
implicate the same individualkl.

Here,Plaintiffs’ EEOCcharge alleges Defendants instituted new educational and
licensure requirements as a condition of continued employimelMHS Senior and MHS I
employees, that “the vast majority” of MHS Senior and MHS Il employeesvardlte age of
forty, andsince institutingthe new requirement@efendants hired MHS 11l employees under the
age of forty. (Dkt. #15, Ex. B to De$.Mot. to Dismisg Plaintiffs contend that the disparate
impact claim was reasonably expected to grow out of the EEOC charge. Tha@eadA
disparate impact claim reasonably could grow from Plaintiffs’ EEC&gehofintentional
discrimination.Seee.g. Lucas v. Gold Standard Baking, |3 C 1524, 2014 WL 518000 at *3
(N.D. lll. Feb. 10, 2014)EEOC charge alleginigtentional discrimination did not eclude a
disparate impact claim).

Neverthelesshie Court findghat Plaintiffs’ complaint failso state a claim for disparate
impact.The Seventh Circuit recently clarified that disparate impact claims may be aaey o
employment policy, not just a facially neutral poliéy/dams v. City of Indianapo)i2014 WL
406772 at *10 (7th Cir. Feb. 4, 201®)aintiffs’ complaint alleges that the new requirements
operate to disqualify employees over the age of 40, negativelgirapgloyees over forty to a
statistically significant degree more than it has employees undemlfmitgre not related to class
members’ duties. (Dkt. #1, Compl.§f119, 29-31.\While basic allegations at the pleadings

stagegenerally sufficePlaintiffs’ allegation contains no factual materiaf toove the disparate



impact claim over the plausibility threshol&&eAdams 2014 WL 40677t *10. Furthermore,
Plaintiffs again seek leave to amend their complaint to allege facts not cdnidiine ther
complaint. (Dkt. #20, Pl. Resp. at p. 10.) For all these reasons, Defendants’ motion toidismiss
granted and Count Il is dismissed.

3. Suable entities
Finally, Defendantontendhatdefendants Cook County Health and Hospital Systems

and CermalHealth Services are not suable entities and should be dismissed from the case.
Indeed, as subdivisions or departments of Cook Couetiher aresuable entitieseparate from
Cook CountyCastillo v. Cook Cnty. Mail Room Dep90 F.2d 304, 307 (7th Cir. 1993¢e
also Manney v. Monrgdl51 F. Supp. 2d 976, 988 (N.D. Ill. 2001) (findi@grmakHealth
Systems haso legal existencand therefore is nat suable entify Payne v. Cook Cnty. Hosp.
719 F. Supp. 730, 731 (N.D. lll. 1989) (finding county hospital is not a suable ehtigrefore,
defendants Cook @mty Health and Hospital Systems and Cermak Health Services are
dismissed as defendants.
Conclusion

For the foregoing reasorBefendantsmotion to dismiss Plainti#f complaint isgranted
Defendants Cook County Health and Hospital Systems and Cermak HealtteSare
dismissedvith prejudiceas defendants. Plaintiffs are granted leave to file an amended complaint
as to defendant County of Cook, as requested throughout their response brief, withind#8 days
entry of this order.
IT IS SO ORDERED.

Date:February 26, 2014 W

Sharon Johnson Coleman
United States District Judge




