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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KEVIN WHEELER and )
JULIEANNE WHEELER, )
on behalf of plaintiffs and a class, )
)
Plaintiffs, )
) Case No. 13v-3093
V. )
) Judge Robert M. Dow, Jr.
CODILIS AND ASSOCIATES, P.C., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This is a Fair Debt Collection Practices ACFDCPA’) case. PlaintiffsKevin and
Julieanne Wheeler allege that Defend&@udilis & Associates, P.C. violated 15 U.S.C. §
1692g(a)(2) byailing to accurately identifghe “creditor to whom the debt is owed” in mitial
debt collection communicationDefendanthas movedo dismiss Plaintiffsamended complaint
for failure to state a claim under Rule 12(b)(6) of the Fedeudés of Civil Procedure [24].
Plaintiffs have filed a motion for an initial status conference [32]. For tls®mestated below
Defendant’'s motion to dismi$24] is denied and Plaintiffs’ motion [32] is granted. This matter
is set for status &00 a.m. on January 23, 2014. The parties are directed to submit a joint status
report with a proposed discovery plan by January 16, 2014.
l. Background

For purposes dahe instantnotion to dismiss, the Court construes the amended complaint
in the ight most favorable to Plaintiffs, accepting as true all ypldhded facts and drawing
reasonable inferences in their favoE.g, McReynolds v. Merrill Lynch & Cp694 F.3d 873,

879 (7th Cir. 2012).
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Plaintiffs are individuals who live in the NortmemDistrict of lllinois. [21] 1 45.
Defendant is a law firm engaged in the business of collecting consumendglitally owed to
others, including residential mortgage debts. On or about July 13, 2012, Defendant sent
Plaintiffs a letter informing tm thattheir “account has been referred to our firm for the
institution of foreclosure proceedings” and tBefendant was attempting to collect a mogega
debt that Plaintiffallegedlyowed. [21] § 11lid. Ex. A. The letterdentified Bank of America
N.A., as both thécreditor’ and the “servicérof the loan.[21] T 12;id. EX. A. The letter also
identified Bank of America, N.A., as “the creditor to whom the debt is owed.” [21] Ex. A.

Plaintiffs allege that Bank of America is not “the creditorwhom the debt is owed.”
[21] 1 15. Instead, they allegBank of America is the servicing agent on Plaintiffs’ mortgage.
Id. 1 16. A servicing agent is “mortgage industry terminology for one who collects ddoa
another.” Id.  17. The currerawner of the debt is Federal Home Loan Mortgage Corporation,
commonly known as “Freddie Macd. 11 1516, 18. The letter does not make any mention of
Freddie Mac. Serl. Ex. A. Plaintiffs allege thaFreddie Mag¢ as the owner of the loan, is the
“creditor to whom the debt is owed.” See [21] 1 16, 18.

Thecomplaint further alleges that tiaentity of the current “creditor to whom the debt is
owed” is “of critical importance to a mortgagor facing foreclosure, * * * becaussuibstantive
andprocedural rights of a mortgagor whose loan is owned-sddie Mag with respect to loan
modification and loss mitigation are not the same as the rights of a mortghgse Voan is
owned by Bank of America, N.A.” [21] § 18. Loan modification and loss mitigation procedures
generally are dictated by the “creditor to whom the debt is owed.” [21] JPHintiffs have
been attemptig to secure a loan modification, so it is of particular importance for them to know

the correct identity of the “creditor tshom the debt is owed Id.  24.



Plaintiffs allege that Defendant violated 15 U.S.C. 8§ 1692g by misrepresehgéng
current “creditor to whom the debt is owedgeid. 1 2829, in their letter as well as in
substantially identical letters Defenda@nt to other lllinois residents between April 24, 2012
and May 14, 2013. See. 11 2627, 30-37.

. Legal Standard

A motion to dismiss pursuant to Federal Rule of Civil Procedure B)(b¢6ts the
sufficiency of the complaint, not the merits of the case. Giéson v. City of Chi.910 F.2d
1510, 1520 (7th Cirl990). To survive a Rule 12(b)(6) motion to dismiss, the complaint first
must comply with Rule 8(a) by providing “a short guidin statement of the claim showing that
the pleader is entitled to relief,” duthat the defendant is giveffdir notice of what the * * *
claim is and the grounds upon which it rést8ell Atl. Corp. v. Twombly550 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). Second, the factual allegations in the
claim must be sufficient to raise the possibility of relief above the “speculatre&” assuming
that all of the allegains in the complaint are truee.E.O. C. v. Concentra Health Servs., Jnc.
496 F.3d 773, 776 (7th Ci2007) (quotingTwombly 550 U.S. at 555)"A pleading that offers
‘labels and conclusionsor a ‘formulaic recitation of the elements afcause of action will not
do.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotinpvombly 550 U.S. at 555).
“[W]here the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has allegelut it has not ‘show[n}—'that the pleader is entitled to
relief.”” Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

For a claim to be plausible, the plaintiff must put forth enough “facts to raisesanedde
expectation that discovery will reveal evidence” supporting the plaintiffgadions.Brooks v.

Ross 578 F.3d 574, 581 (7th Ci2009). Although “[s]pecific facts are not necessanjthe



statement need only give the defendant fair notice of what the * * * claim is argtdheds
upon which it rests,Erickson v. Pardus551 U.S. 89, 93 (2007) (citinbwombly 550U.S. at
555) (ellipsis in originah—"at some point the factual detail in a complaint may be so sketchy
that the complaint does not provide the type of notice of the claim to which the defendant is
entitled under Rule 8.Brooks 578 F.3d at 581 (quotingirborne Beepers & Video, Inc. v.
AT&T Mobility LLC, 499 F.3d 663, 667 (7th Ci2007)). The Court reads the complaint and
assesses its plausibility as a whole. Agens v. City of Chj.631 F.3d 823, 832 (7th C2011);
cf. Scott v. City of Chi195 F.3d 950, 952 (7th Cir.1999) (“Whether a complaint provides notice,
however, is determined by looking at the complaint as a whole.”).
[11.  Analysis

The FDCPA is aimed at combatting “abusive, deceptive, and unfair debt collection
practices.” 15 U.S.C. §692(a). Relevant to this case is § 1692g, titled “Validation of Debts,”
which “is aimed at preventing collection efforts based on mistaken informati®atilosser v.
Fairbanks Capital Corp.323 F.3d 534, 537 (7th Cir. 2003) (citing S. Rep. N6383, at 4
(1977)). Section 1692‘governs a debt collector’s ‘initial communication with a consumer in
connection with the collection of any debt’ and requires, among other things, that the debt
collector provide notice of the consumer’s right to disputeviglity of the debt and receive
verification of it.” McKinney v. Cadleway Props., Inc648 F.3d 496, 500 (7th Cir. 2008)
(quoting 15 U.S.C. § 1692g(a)). “If the required information is not communicated to the debtor,
or if it is provided in a manner that is ‘confusing’ to the consumer, 8 1692g has been violated.”
McMillan v. Collection Prof’ls, InG.455 F.3d 754, 758 (7th Cir. 2006)Debt collectors,” see

15 U.S.C. § 1692a(6), that fail to comply with § 16929 “with respect to any person’aduie tb



such person.” 15 U.S.C. § 1692k(a). Defendant does not dispute that it is a debt collegor that i
required to comply with the FDCPA. See [31] at 2 n.1.

Plaintiffs allege that Defendant failed to comply with 15 U.S.C. § 1692g(a)(2)hwhic
requires “debt collectors” to provide, either in their initial communications to consumers in
connection with the collection of any debt, or within five days thereafter, writtice
containing, among other things, “the name of the creditor to whom the deteds” 15 U.S.C.

8§ 1692g(a)(2).

Section 1692g does not define “creditor to whom the debt is owed.” See 15 U.S.C. §
1692g. However, 8§ 1692a, which defines terms “[a]s used in this subchapter,” deffetbol”
as:

[A]lny person who offers or extends credit creating a debt or to whom a debt is

owed, but such term does not include any person to the extent that he receives an

assignment or transfer of a debt in default solely for the purpose of tauglita

collection of such debt for another.

15 U.S.C.8 1692a(4). Under this definition, a creditor can be any person (1) who offers credit
creating a debt, (2) who extends credit creating a debt, or (3) to whom a debt is oessithal
person acquired a defaulted debt solely for the purpose of colléctorganother. Because the
statute itself provides that the definitions are pertinent “in this subchaptertiici & 16929 is a

part, the Court is not persuaded by Defendant’s unsupported contention that “[t]he defimitions
Section 1692a do not speak to whether an entity is a ‘creditor to whom the debt is owed’ under
Section 1692g.” [25] at 7. Defendant rightdgespoint out however,that “[tjhe person ‘to

whom the debt is owed’ is only a subset of the persons who could qualify as a ‘creditat” u

this definition. [25] at 6. But that does not mean, as Defendant suggests, thabn‘Secti

1692g(a)(2) expresses a preference for the ewtityently responsiblefor servicing and

enforcing the note and mortgageld. Defendant has not pointed to any statutory provision or



case law suggesting any such preference or otherwise supporting its contentithe tharpose

of Section 1692g * * * is best served by identifying the party with control over the
administration and enforcement of the loaid” at 7. The text of § 1692g(a)(2) plainly requires
identification of “the creditor to whom the debt is owed,” regardless of whether thiatu|za
information might in some instances be less useful to a debtor than identification loath
servicer omther entity. “Where the statute’s language is plain, the court’s function is to enforce
it according to its terms.’Kariotis v. Navistar Int'l Transp. Corp131 F.3d 672, 680 (7th Cir.
1997).

Defendant next contends that “a mortgage servicer such as [Bank of America] can be a
‘creditor’ even under Section 1692a(4) of the FDCPA,” [25] at 7, and that Bank of Anmeiic
fact a creditor (presumably “to whom the debt is owed”). i@eat 11. It also asserts that “[t]he
terms ‘debt collector’ in Section 1692a(6) and ‘creditor to whom the debt is aw&Ection
16929 are not mutually exclusive. [31] at 2. isTlatter assertion igot tenable. As a general
matter, “debt collectors” and “creditorgire mutually exclusive at least with respect to the
collection of a particular debt. S&#&Kinney v. Cadleway Props., In&48 F.3d 496, 501 (7th
Cir. 2008);Schlosser v. Fairbanks Capital Coy@23 F.3d 534, 536 (7th Cir. 20p3There also
maybe a third categorynto which entities that are neither “creditors” nor “debt collectors” fall,
seeCarter v. AMC, LLC 645 F.3d 840, 8434 (7th Cir. 2011), but, even so, it does not appear
that one carpe both a “creditor” and “debt collector” with respect to a specific debt. idSae
843 (“We know from the lease that AMC is the lessor’'s agent rather than thengysitaivner.

This sets up an argument for Carter, because AMC is not her creditor and thus potsrdial

debt collector.”).



This is not to sayhat Defendant is not correct thats possible for Bank of Americ
be a creditor Defendant indeed has pointed to case law demonstrating that, in some instances,
loan servicers properly are considered creditors. But Plaintiffs plausibéy dlleged otherwise
in this particular instangelbeit in a baréones fashionBoth sides’ sweeping arguments about
creditors, servicers, loan owners, and frabdcure the question at the heartho$ suit: whether
Plaintiffs ultimately will be able to carry their burden of demonstrating that thigylar letter
would be confusing to the unsophisticated consumer. Maddillan v. Collection Prof’ls, Ing.
455 F.3d 754, 7580 (7th Cir. 2006). The Seventh Circuit has cautioned that the Court “must
tread carefully before holding that a letter is not confusing as a matew efhen ruling on a
Rule 12(b)(6) motion,”Id. at 760, and the Court takes that cautionary warning seriously,
especially where the arguments adwahdo not speak to the nature of the letter at issue.
Defendant argues in the alternative that, even if Bank of America is not a “creditor
whom the debt is owed,” “hypeechnical violations of the FDCPA are not actionable,” and
“labeling a loan servicer as a creditor in a communication to a debtor ‘is inmh&tf25] at 11-
12. Although the FDCPA is a strict liability statute, “the state of mind of themabkodebtor is
alwaysrelevant.” Wahl v. Midland Credit Mgmt., Inc556 F.3d 643, 646 (7th Cir. 2009).
Thus, to determine whether a particular letter complies with the FDCPA, thré d&bplies the
“unsophisticated consumer” standar@emeckis v. Global Credit & Collection Coy6.79 F.3d
632, 635 (7th Cir. 2012). “¥hletter must be clear and clear and comprehensible to an
individual who is ‘uninformed, naive, [and] trusting,” but not without a rudimentary knowledge
about the financial world or incapable of making basic deductions and inferedndeguoting
Veachv. Sheeks316 F.3d 690, 693 (7th Cir. 2003)) (citation omitted). Additionally, only

statements that are “material” are actionable under the FDCPAH&wgev. TriumphP’ships



557 F.3d 755, 75%8 (7th Cir. 2009).As a general matter, then, Defendant is correct that “[i]f a
statement would not mislead the unsophisticated consumer, it does not violate tha FDCP
even if it is false in some technical sensé/ahl 556 F.3d at 645-46.

Yet it is not clear at this egrstage of the case that “there is no reasonable argument that
Plaintiffs could have been deceived or misled by the identification of the sersittez areditor
to whom the debt is owed.” [25] at 11. The test is not whefhaintiffs were deceived Hu
whether arunsophisticated consumesould have been. Sdtuth v. Triumph P’ship$77 F.3d
790, 800 (7th Cir. 2009) (“Whether [statements in a dunning letter] were false or not, she had to
prove that an unsophisticated consumer would be deceived adnbygl them.”);Muha v.
Encore Receivable Mgmt., In&58 F.3d 623, 628 (7th Cir. 2009) (“Recipients of an allegedly
misleading dunning letter can testify that they were misled, and if they aren sioowe
representative unsophisticated (arfortiori, sghisticated) consumers, the trier of fact may be
able to infer from their testimony that the letter is misleading within the meaning ofitH2eba
Collection Practices Act.”)Evory v. RIJM Acquisitions Funding L.L,&G05 F.3d 769, 774 (7th
Cir. 2007) ([A] plaintiff cannot withstand summary judgment just by presenting his affidav
that he was confused.”). Plaintiffs’ allegations that the letter contained fafeemation and
that the information was crucial to their (and others’) pursuit of loan modificaéiodsother
relief are sufficient at this stage to support materiality. The SeventhiGaxplained irHahn
that the FDCPA “is designed to provide information that helps consumers to choose
intelligently,” Hahn, 557 F.3d at 757, and Plaintiff@ve alleged that the correct identity of the
“creditor to whom the debt is owed” would help them do just that. Plaintiffs have stdtetha c

under § 1692g.



Defendanffinally suggests that § 1692md the FDCPA generaliypay not be themost
appropriate} targetedvehiclesfor Plaintiffs’ claim. It contends that the Truth in Lending Act
(‘TILA”) , specifically 15 U.S.C. 8§ 1641(g)(1), requires mortgage lenders to disclosersamrsf
assignments in ownership of mortgadgans See [25] at 4. Plaintiffs did not assert any TILA
claims and were not required to, even if TILA might in Defendant's view be uliogetly
applicable to the situation at handT he plaintiff as master of the complaint may present (or
abjure) any claim he likes.”Katz v. Gerardi 552 F.3d 558, 563 (7th Cir. 2009Congress
enacted both the TILA and the FDCPA, and in doing so made a determination that both are
necessary to advance important policy goals. Even if by endh#AdLA “Congress has acted
to make sure Plaintiffs’dars— not knowing at all times who owns their mortgagkave been
addressed,” [31] at-6, Defendant as a debt collector still may be subject to liability under the
FDCPA if it in fact failed to provide Plaintiffs with the information additionally or
concurrently — required by that statute.

V.  Conclusion

For the reasons stated above, the Court concludes that Plaintiffs have statedfarclai
relief under 15 U.S.C. § 1692g. Accordingly, Defendant’'s motion to dismiss [24] is denied. The
Courtgrants Plaitiffs’ motion for a status conferencedpBand sets the matter for statu9a20
a.m. on January 23, 2014. The parties are directed to file a joint status report with a proposed

discovery plan by January 16, 2014.

Dated: December 12013 W

Robert M. Dow, Jr.
United States District Judge
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