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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MATTHEW STANEK et al. )
Plaintiffs, )) No. 13C 3106
V. ; District Judge Jorge Alonso
ST. CHARLES COMM. UNIT )) Magist rate Judge Jeffrey Cummings

SCHOOL DISTRICT # 303 et al.

Defendants.

)
)
)

MEMORANDUM OPINION AND ORDER

Before the Court is plaintiff Matthew Starigknotion for reconsidetion of this Court’s
March 19, 2020 Order [Dckt. #375] and accompag Memorandum Opinion and Order [Dckt.
#376,available at2020 WL 1304828 (N.D.lIl. March 19, 2020yhich granted in part and
denied in part his motion for a protective ard&atthew also move®or leave to file an
oversized 24-page memorandumay in support of his reconsdation motion. The Court has
reviewed Matthew’s memorandum ofdand grants him leave to filelitNonetheless, after
consideration of Matthew’s arguments, the Caleries his motion for reconsideration for the
reasons stated below.

In its March 19, 2020 ruling, this Court graniagart and denied in part Matthew’s
motion for a protective order. In particulthige Court denied Matthew’s request to force
defendants to take his deposition by written ¢joas under Federal Rule of Civil Procedure 31

rather than by oral examination as provided by Rule 30. (Dckt. #375, 376). The Court also

1 The Court grants Matthew leave to file his meamzlum notwithstanding the fact that it devotes a
number of pages towards an inappropriate rehaslgofrents that were previously made and rejected by
this Court. Plaintiffs should take note that @aurt will more rigorously enforce Local Rule 7.1's 15-
page limitation in the future, and they should not expebe granted leave to file oversized motions or
briefs unless they make a persuasive argumentwasytdhe additional pages sought are necessary.
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denied Matthew’s request bar the individual defendanfiom attending his depositionld().
The Court did order that defentta should proceed with Matthesvoral deposition in a manner
that will ensure that he is not subjecte@xtended periods of questioning and mitigate his
anxiety by providing him with the opportunity bring his emotional support dog to the
deposition.
l. Analysis

As Matthew acknowledges, motions for@asideration serve the limited function of
correcting “manifest errors ofwaor fact” or to present newlyiscovered evidence. (Dckt. #377
at 2);Caisse Nationale de Credit Agricole v. CBI Indus., 186.F.3d 1264, 1269 (7th Cir.
1996). “A manifest error of law dact under this standard oecsuwhen a district court ‘has
patently misunderstood a party,l@s made a decision outside theersarial issues to the Court
by the parties, or has made an enor of reasoning but of apprehensiorRétrick v. City of
Chicago,103 F.Supp.3d 907, 912 (N.D.Ill. 201§yoting Bank of Waunakee v. Rochester
Cheese Sales, In@06 F.2d 1185, 1191 (7th Cir. 1990). Furtherej “[a] party asserting such
an error bears a heavy burdend.), and “[r]leconsideration isot an appropriate forum for
rehashing previously rejected arguments guarg matters that coultave been heard during
the pendency of the previous motio@aisse NationaleQ0 F.3d at 1270 (citing cases).

Matthew asserts that this Court made a “fi@ast error of fact” byfinding that he was
disabled for purposes of his mmti for a protective order based part, on conditions that he has
not been diagnosed with. Matthéwther asserts th#te Court made a “manifest error of law”
by holding as a matter of law that defendatdshot have a duty undéhe Americans with
Disabilities Act to accommodateshdlisabilities by taking his depadsih with written questions.

As shown below, he has failed to demonstrdimanifest” error of fact or any error of law.



A. The Court’s mistaken finding that Matth ew had four disabling conditions rather
than only two such conditions was not a manifest error of fact

In its Memorandum Opinion and OrderistiCourt noted that Matthew has been
diagnosed with autism, majdepressive disorder, aomd disorder, and attention
deficit/hyperactivity disorder ineliance on an lllinois State Bahof Education “Impartial Due
Process Hearing Decision” that plaintiffs red@acto conceal the nanoé the student involved
and attached as Exhibit B to the Fifth Ametid@mplaint. (Dckt. #376 at 2). The Court
presumed that this ISBEedision concerned Matthew sin@tthew is the only disabled
plaintiff who is a party to this case and théegmaragraph of the Fifth Amended Complaint that
cites Exhibit B mentions oplMatthew and alleges thae “was denied FAPE as a result of
Defendants’ wide spread custopuolicy or pattern of procedurahd substantive violations of
IDEA.” (Dckt. #235 at 27 97). This credit, Matthew adits that “it is not surprising” that the
Court thought that Exhibit B concexd him. (Dckt. #377 at 3).

However, Matthew now clarifies that plaiftifattached this ISBE decision to their
complaint even though it concerndiéferentunidentified student who does not have a case
pending before this Court. Why plaintiffs wowdttach an ISBE decisidhat did not pertain to
Matthew to their complaint, pcularly without making it cleathat the decision did not pertain
to Matthew, is hard to unde¢esid and arguably inappropriate. tthew asserts that the decision
is “evidence” of defendant Saint Charlesn@ounity Unit School District #303’s pattern and
practice of denial of appropriate accommodationguties need not atth evidence to their
complaint in federal court, particularly whereas here - - that evidence does not concern them.

As it turns out, the student that was involvedhe Exhibit B decision shares two diagnoses in



common with Matthew (namely, autism and gaonaepressive disoat) but has two other
conditions that Matthew has not beengtiased with (mood disorder and attention
deficit/hyperactivity disorder).

Matthew acknowledges that t®urt correctly recognizeddhhe has autism and was
diagnosed with a depressive disarthut criticizes the Court fondicating that he has also been
diagnosed with mood disorder and attentiondaifiyperactivity disorder (Dckt. #377 at 2).
The Court regrets the confusiorathresulted in it finding tha¥latthew was disabled by two
conditions that he was never diagnosed witlon@&theless, the Court didrrectly recognize that
Matthew has been diagnosed watltism and depressive disor@edit did conclude that
Matthew was disabled for purposafshis motion for a protective order. For these reasons, the
Court’s mistaken finding that Matthew had falisabling conditions wheim fact he has only
two such conditions was immaterial to the disposiof the motion and ifar from the type of
“manifest” error of fact needed to warrant reconsideration.

The Court further notes thitatthew’s suggestion that ti@ourt did not properly assess
the documentation that he pretahconcerning kidisabilities §eeDckt. #377 at 3-5), is
incorrect. The Court did considalt of the documentation -including the materials from
psychologist Dr. Brian Post that Matthew submitted concengi his disabilities (Dckt. #376 at
6-7), but it concluded that thdocumentation failed to meet Maew’s burden of establishing
that good cause currently exists to excuse hinimfan oral deposition bause such a deposition
would be dangerous to his healthd.(at 7-8). To reiterate, the most recent medical evidence
that Matthew presented - Jaly 17, 2019 letter from Dr. Bb- - did not even address
Matthew’s ability to sit for an oral deposition @pine that he would suff@ny harm if he were

deposed. I€., at 7). Furthermore, if anything, Dr. §1ts sworn testimonyguring his January 10,



2020 deposition tends to undercut Matthew’s amsethat he has difficulties with oral
communications. In particular, Dr. Posstied that Matthew was fully capable of
communicating his thoughts, anxest, and struggles during thenultiple one-on-one therapy
sessions. (Dckt. #341-5 at 4-6).

B. The Court’s application of Federal Rue of Civil Procedure 26(c) to resolve
Matthew’s motion for a protective order was not a manifest error of law

This Court relied in part on ¢hSeventh Circuit’s decision Bhott v. Vedder Price, P.C.,
527 Fed.Appx. 562 (7th Cir. 2013), for the propositicat the standards of Rule 26(c) - - and
not Title Il of the ADA - - contrts the resolution of Matthew’s rtion for a protective order to
force defendants to conduus deposition by written quesns. (Dckt. #376 at 4).In his
motion, Matthew argues that the Court’8aiece on the non-precedential decisioishottwas a
“manifest error of law” because the Seventh Girdid not actually rule tht the request for a
protective order should be resolved under Rule)2g(@ckt. #377 at 8) Matthew further asserts
that “the Seventh Circuit wouldbt rule that [a] request faccommodations during a party’s
deposition[] is properly resolvathder the standards of Rule 26é&nd not through a claim under
the ADA because that would be inconsisterd aot in harmony with the United States
Department of Justice (DOJ) regtibns, decisions/opinions ortdement agreements entered
with various law offices for sintar violations of [the] ADA.” (d.). Matthew’s arguments are

wrong for the following reasons.

2This Court also relied on Judge Alonso’s prior dik@tto Matthew that he should seek a protective
order under Rule 26(c) if he wanted to have hjgod#ion taken by written quesh. (Dckt. #376 at 5).



1. The Shott decision reflects binding precednt in the Seventh Circuit

First,the Shottdecision is fully consistent with 8enth Circuit precedent regarding the
interpretation of Title Il of te ADA, 42 U.S.C. 812182(a). As t&hottcourt held, in reliance
on the Seventh Circuit’s prior precedential decisioDae v. Mutual of Omaha Ins. C4.79
F.3d 557 (7th Cir. 1999):

A lawyer’s office is a place of public acoonodation, 42 U.S.C. §12181(7)(F), and thus

Title 11l would forbid a legal office fronexcluding ‘disabled persons from entering the

facility and, once in, from usg the facility in the same wahat the nondiabled do.’
Shott,527 Fed.Appx. at 563uoting Doe 179 F.3d at 559. This is the limited extent to which
Title 11l of the ADA applies tahe parties’ dispute over how Miaew’s deposition is to be
conducted.See Doel79 F.3d at 559 (“[tlhe core meaning of this provision [Title 1l1], plainly
enough, is that the owner or operator [@lace of public accommodation] cannot exclude
disabled persons from entering faeility and, once in, from using the facility in the same way
that the non-disabled do”). ThusigiCourt was entitled to rely on tishottdecision
notwithstanding the fact thatig non-precedential because S&venth Circuit offers useful
guidance and its reasoqg is persuasiveSee, e.g., Passmore v. Joseph8@6, F.Supp.3d 874,
882 n.3 (N.D.IIl. 2019) (relying on ntiiple non-precedential Sewrth Circuit decisions where
the “reasoning is persuasiveQlay v. Johnsorfo. 16-CV-05748, 2020 WL 1304628, at *2 n.1
(N.D.HI. Mar. 19, 2020) (relyag on non-precedential Seventhd@it decisions where they

provided “useful guidance”).



2. There is no indication that Congres intended for the ADA to override the
Federal Rules of Civil Procedure rgarding the conduct of discovery in
federal cases

Congress delegated to thepBeme Court the power to adaptes of procedure for the
federal district courts when it enacted the Rules Enabling Act, 28 U.S.C. §36&23 U.S.C.
§2072(a) (“[t]he Supreme Court shall have the poweprescribe generalles of practice and
procedure . . . for cases in the United Statesictisburts”). Pursuartb that delegation, the
Federal Rules of Civil Procedure contatl proceedings in federal coureeFed.R.Civ.P. 1
(“[t]hese rules govern the proaaa in all civil actions and proceedings in the United States
district courts”). “Nothing in th language of the ADA, in itsdgslative history, or in the case
law interpreting it provides that the ADA is inied to supplant the Federal Rules of Civil
Procedure” in terms of how to resolveiacovery dispute caerning a depositionShott v.
Vedder Price, P.CNo. 13 C 50030, Order at 4 (N.D.IApril 1, 2013) [hereinafterShott
Order”], aff'd, 527 Fed.Appx. 562 (7th Cir. 2013hottOrder, at 3 (characterizing the “where,
when, and in what manner [a] deposition shoultalien” as “a simple dcovery dispute”).

The district court irBhottfurther observed that g]laintiff has not cited, and this court is
not aware of, any authority perniity a party to bypass the nornaiiécovery rules that apply in
all civil cases simply because she is disableghbttOrder, at 4. The sae is true here.
Matthew has cited no decision where any coustheld that the ADA supersedes the Federal
Rules of Civil Procedure regardj the manner in which a partydeposition is to be conducted.

For these reasons, tBéottdistrict court held that the “disgery dispute” regarding plaintiff’s

deposition should be resolved by a motion fpratective order under Ru6(c)(1)(B), and not



under the ADAShottOrder, at 4. The Seventhr@iit agreed and affirmedshott,527
Fed.Appx. at 564 (citing to Rule 26(c)(1)(B)).

3. This Court was not at liberty to disregard Judge Alonso’s direction that
Matthew should seek a protective ordr under the Federal Rules with respect
to his deposition

Third, as noted above, Judge Alonso previpdsected Matthew to seek a protective

order under the Federal Rules o¥iCProcedure with respect toshdesire to have his deposition
taken by written questions. (Dckt. #331 aR)l, Matthew does not address Judge Alonso’s
ruling in his motion for reconsidation notwithstanding the factahit was one basis for this
Court’s decision. (Dckt. #376 at 5). This Casrhot at liberty to simply disregard Judge
Alonso’s ruling. It is well-settlg that “[t]he doctrine of law dthe case precludes reexamining a
previous ruling (unless by a higheourt) in the same case ussgat was manifestly erroneous.”
Starcon Int'l, Inc. v. NLRB450 F.3d 276, 278 (7th Cir. 200&)nited States v. Saporithlo. 07-
CV-3169, 2011 WL 2473332, at *4 (N.D.IIl. June 22, 20(clling cases). As explained in the
prior section, the conclusion that Rule 26(c) gymé Matthew’s request for a protective order

regarding the manner in which lisposition should be conductedtlsarly correct and far from

erroneous, let alone manifestly erroneous.

3 Matthew seeks to distinguishotton the ground that he did not - - unlike the plaintifSimott- - file a
separate lawsuit to apply the ADA tesolve the discovery dispute concerning his deposition but instead
seeks to apply the ADA to govern this discovery dispute within the confines of his existing lawsuit.
(Dckt. #377 at 8). This is a meaningless distinctibhe Seventh Circuit held that plaintiff Shott should
have sought a protective order under Rule 26(c) in her existing lav&hott,527 Fed.Appx. at 564.
Matthew - - as this Court has heldshould have done the same in this case.
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4. The settlements between the Department of Justice and certain private
attorneys do not support Matthew’s assertion that the ADA should govern
the manner in which his deposition should be taken

Matthew cites to settlement agreements rnatgat by the Department of Justice in three

cases where hearing disabled individuals fdethplaints alleging that their own attorneys
violated Title IIl of the ADA byfailing to provide qualified gin language interpreters during
communications betweeneim and their attorneys Matthew cites to these settlements and
asserts “that the federal agency charged with investigating civil rights complaints consider
request[s] for accommodatiodsring depositions as questishfo be resolved under [the] ADA
[and] not Federal Rule[] of C.P. 26.” (Dckt. #377 at 1Blatthew is incorrect because the
settlements in these three cases pron@eupport whatsoever for his position.

First, the three settled casid not concern a dispute ovenithe plaintiffs’ depositions

were to be conducted by defense counsel. Insteadiearing disabled ptdiffs alleged that: (a)
their attorneys’ law offices were “public acomodations” under Title llbf the ADA; (b) Title

Il requires that a public accommadata shall furnish appropriatuxiliary aids and services
where necessary to ensure effective communicatdathsindividuals with disabilities (28 C.F.R.
836.303(c)(1)); (c) “auxiliary aidshclude “qualified interpreters” (28 C.F.R. 836.303(b)(1));
and (d) the attorneys violatedtl€illl by failing to provide “quéfied interpreters” to ensure

effective communica&ns with their clients - the hearing impaired plaiffs. In addition, the

settlement agreements in two cases made ntionesf depositions at all and in the third case

4 A description of the facts underlyirigese cases can be found in$b#lement agreements, which are
available online and captioned as: Settlememedgent Under the Americans With Disabilities Act
Between the United States of America and Jo&phd Camacho, Esquirdlbuquerque, New Mexico,
DOJ Complaint #202-49-37 (dated August 9, 20&Ektlement Agreement Under the Americans With
Disabilities Act Between the United States of Ameaaa the Law Office of Cohen and Jaffe, LLC, DOJ
Complaint #202-52-111 (dated June 30, 2006); atiteSent Agreement Undeéhe Americans With
Disabilities Act Between the United States of Amedod Gregg Tirone, Esqg., DOJ Complaint #202-53-
20 (dated January 5, 2004).



(Law Office of Cohen and Jaffehe plaintiff alleged that hettorneys failed to adequately
prepare her for her deposition but she made legations regarding the manner in which her
deposition was conducted by oppostaginsel. Consequently, comydo Matthew’s contention
(Dckt. #377 at 10), these settlemte provide no “indicia” that thBepartment of Justice believes
that requests for accommodations in the manner in which depositions should be conducted
should be resolved under the ADA rather thaddfal Rule of Civil Procedure 26(c).

Second, Matthew does not stand in the samessi®éhe plaintiffs in the three settled
cases. He is not hearing impaired and he doeseml “auxiliary aids and services” within the
meaning of the ADA. Moreover, even if Matthewreaseeking an auxiliary aid or service, he is
not the “client” of defense counsel. Conseqlyenilike the attorneym the settled cases,
defense counsel will not be rendering servicadatthew within the confines of an attorney-
client relationship. Furthermorat least one court has hel@tlilefense counsel will not be
rendering any “services” to Matthew withiretmeaning of the ADA when they take his
deposition.See Sho®rder, at 2 (“the taking of a depositionthis case does not qualify as a
‘service’ under the ADA because the accommodation requested laclectssary nexus to the
physical site of the attorneyddfice. The ADA only makes thefficeof an accountant or
lawyer’ a place of public accommodation, it doesmention the practice of law”). Finally,
contrary to Matthew’s assert (Dckt. #377 at 20), the defense lawyers did articulate a
legitimate reason for rejecting Mhaew’s request to be depodegwritten questions. Defense
counsel argued - - and this Court found (D#&i&76 at 10-12) - - that a deposition by written

guestions would be inappropriatetins case for a number of reasons.
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CONCLUSION
For all of the above reasons, plaintiff Matih Stanek’s motion fareconsideration [377]

is denied.

ENTER:

/s/ Jeffrey |. Cummings
Hon. Jeffrey Cummings
United States Magistrate Judge

DATE: April 7, 2020.
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