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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VANCE LASTER, )
)
Plaintiff, )
) No. 13-cv-03111
V. )
) JudgeAndreaR. Wood
SUPT. THOMAS, et al., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Vance Laster allegethat he was housed in a althe Cook County Jail (“Jail”)
that was so cold due to a broken window thatcthveditions of his confineent violated his right
to be free from cruel and unusual punishment vttt Eighth Amendmerbd the United States
Constitution. He has sued Superintendent Thothassupervising official responsible for his
housing, for the alleged violatiaf his civil rights under 42 U.S.®. 1983. Before the Court is
Superintendent Thomas’s motion for summaiggiment on Laster’s claims. (Dkt. No. 40) For
the reasons stated below, Laster has demonstratetihéne is a disputedsue of material fact as
to whether Superintendent Thomas acted adéliberate indifference toonditions of extreme
cold in Laster’s cell, and them®e summary judgnm is denied.

BACKGROUND
Unless otherwise indicated, the followiragrfs gleaned from the parties’ summary

judgment filings are undisputed.

! These include the parties’ submissions under Local 8aite (N.D. Ill.). Local Rule 56.1 “is designed,

in part, to aid the district court, which does not hténeadvantage of the parties’ familiarity with the

record and often cannot afford to spend the time combing the record to locate the relevant information, in
determining whether a trial is necessafy€lapaz v. Richardso®34 F.3d 895, 899 (7th Cir. 2011)

(internal quotation marks and citation omitted). Local Rule 56.1(a) requires the moving party to provide
“a statement of material facts as to which the moving party contends there is no genuine issue and that
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Laster was taken into the custody of thook County Department of Corrections
(“CCDOC”) on May 27, 2011. (Def.’s R. 56.1 Stmt. (“Def. SOF”) | 3, Dkt. No. 42.) He was
originally housed in Division 1 of the Jail, but was transferred to Division 9, tier 2F, and housed
in cell 2025. [d. 11 3-4.) He was then moved to cell 2030, where he was housed for the time
period relevant to his claims agst Superintendent Thomag( September 2012—March
2013). (d. 1 4.) Thomas was the Supeentlent of Division 9 during &entire time relevant to
this suit; Superintendent Thomas was responéibleverseeing the operations of the division
although he was not personally resgibie for building maintenancdd( 1 2.)

Cell 2030 had cinderblock and slab wadlsyindow to the outside on the wall opposite
the door, and two openings in theod (a window and a chuckhole)d( 8.) The cells on tier 2F
were all situated around a common dayrodoh) Cell 2030 had hot and cold water and a
working toilet. (d. 1 9.) Laster was generaijlowed out of his cell tiee a day and was able to
take showersld. 1 10.) Laster was given bedding, dmsldivision had extra blankets and
covers availablgld. 11 19, 20.) He had long sleeve thernaald other clothes, and he was able
to buy extra clothes from the commissaty. ([ 24, 25.) Although Laster’s cellmate received an
extra blanket, Laster claims thag himself never received anid.(f 19.)

According to Laster, the lower portion thie window to the outside in cell 2030 was
missing, causing the cell to feelryecold. (Pl.’s R. 56.1 Stm{‘Pl. SAF”") 11 5, 8, 9, Dkt. No.

50.) Although he does not know what the tempeeatuas in his cell when it got cold, he claims

entitle the moving party to a judgment as a matter of |®@tly v. City of Chicagd/54 F.3d 416, 420

(7th Cir. 2014). “The non-moving party must file a response to the moving party’s statement, and, in the
case of any disagreement, cite specific referenceetaffidavits, parts of the record, and other

supporting materials relied upond. (internal quotation marks and citation omittezsbe alsd..R.
56.1(b)(3)(A). Finally, Local Rule 56.1(b)(3)(c)equires specifically that a litigant seeking to oppose a
motion for summary judgment file a response that contains a separate statement . . . of any additional
facts that require the denial of summary judgme®objka v. Bovis Lend Lease, In636 F.3d 394, 398

(7th Cir. 2012) (internal quotation marks and citation omitted).
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to have seen frost on the window efDSOF { 15.) Laster claims bave complained to Sergeant
Wiggens, Sergeant Bray, Lieutenant Derden, @nperintendent Thomas about the window.
(Id. 9 13.) Sergeant Bray, Sergeant Wiggens, and Lieutenant Derdan do not recall Laster or his
complaints. id. 11 14, 16, 17.) Laster’s cellmate attams to have complained about the
broken window and the cold. (Pl. SAF ] 20.) Lastaims to have suffered four or five colds,
with a stuffy nose, cough, and flu-like sytoms, but he does not recall having a fe\(@ef.

SOF 1 27; Pl. SAF 1 26.) Laster claims thatibked to see a doctor on several occasions, but
was not allowed to do so. (Pl. SAF ] 27.) Hedftwo grievances regarding the cell conditions
that were signed by Denise Hughes, Coroeetl Rehabilitation Worker for Division 9ld.

19 21-23.) According to Hughes,estvould have processed the gdaaces and provided them to
the appropriate department and to Superintendent Tholda${ (29, 30, 32.) Laster did not
receive a response to his grievancks.{ 35.)

CCDOC engineers conduct daily rourntdeee times each day to monitor and log
temperature levels throughout the Jail. (C8DF § 38.) In Division 9, the three daily
temperature readings are taken from cells abtiitom and the top of each tower of cells, as well
as where the air is dischargedm the roof of the buildingld. 11 38, 39.) According to
Superintendent Thomas, if theelk readings are all withindtacceptable range, then every cell
in between would also heithin the acceptable ranged( 39.) The temperature logs from

September 2012 through March 2013 show thatahmperature readings throughout Division 9

% Sergeant Bray, Sergeant Wiggens, and LiemeRardan are not defendants in this case.

% In connection with his Response to Superinten@iapmas’s Motion, Laster submits an affidavit setting
forth further allegations, including the allegatioatthe suffered flu-like symptoms. Although “a party

may not avoid summary judgment by attempting to contradict his prior deposition testimony with a later
affidavit, absent a plausible egplation for the inconsistency,” tvere the deposition testimony is
ambiguous or incomplete . . . the witness may legigigyatiarify or expand upon that testimony by way

of an affidavit.”Shepherd v. Slater Steels Corp68 F.3d 998, 1007 (7th Cir. 1999). This Court will
consider Laster’s affidavit to the extent appropriate.
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were always in the acceptable rande. { 40.) Superintendent Thomaaims that if there is a
complaint about temperature conditions in a drlt,the temperature is ultimately found to be
acceptable, no documents regarding the complaint are genelat&d34.)

Sometime in the winter, Lastobserved a technician checking the temperature on tier
2F. (d. § 11.) Superintendent Thomas also checked on the tier a few times a ihdoft23()
Laster claims to have tolduperintendent Thomas about the broken window and cold cell, and
that Superintendent Thomas responded thatdwddntry to get the window fixed or get Laster
extra blankets — neither of which happenddl. { 29; Pl. SAF | 14.) Ister does not claim,
however, that Superintendent Thomss ever present in his celld() Superintendent Thomas
does not recall Laster or a brokeindow in Laster’s cell. (Def. SOF { 30.) Superintendent
Thomas did, however, learn about a cracthemwindow in cell 2030 tlough an audit after
Laster was no longer housed thetd. { 31.)*

DISCUSSION

Summary judgment is appropriate when thaeno genuine issues of material fact and
the moving party is entitled jadgment as a matter of la@ross v. PPG Indus., In636 F.3d
884, 888 (7th Cir. 2011). In assessing whether theamt is entitled to judgment as a matter of
law, all reasonable inferences from the evidepresented must ldeawn in favor of the
nonmoving partyMcCann v. lroquois Mem’l Hosp622 F.3d 745, 752 (7th Cir. 2010). “The
initial burden is on the moving pgrt . . to demonstrate that theseno material question of fact

with respect to an essential elemb of the non-moving party’s cas€bddy v. Harris, 409 F.3d

* Although there appears to be some confusion amanpatiies as to whether Lastlso asserts a claim
for retaliation for filing grievanceséelLaster Resp. at 4, Dkt. No. 48; Def. Reply at 6, Dkt. No. 51), the
only claim at issue in this case is the claim relating to the conditions of cell 2030—in particular, the
alleged cold temperatures. (5/31/2015 Order, Dkt. 8 (identifying Laster’s claim “based on the
conditions of [his] confinement agst Superintendent Thomas” as the cognizable claim that would be
allowed to go forward).) Any other theories raisedl@ster's complaint were rejected upon initial review,
and the Court will not consider such thesrupon summary judgment or going forward.
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853, 860 (7th Cir. 2005). “If the moving party ete this burden, the non-moving party must
submit evidence that there is a genuine issutifdr The existence of merely a scintilla of
evidence in support of the non-moving party’sipos is insufficient; there must be evidence on
which the jury could reasonably find for the non-moving paiDelta Consulting Grp., Inc. v.

R. Randle Const., Inc554 F.3d 1133, 1137 (7th Cir. 20@®)ternal citations omitted).

Although Laster does not have a constitutionaltrighive in comfort, he is entitled to
adequate shelter, includinggbection from extreme coldixon v. Godinez114 F.3d 640, 642
(7th Cir. 1997). When presented with a clddased on low cell temperature, courts consider
several factors, including: “theeverity of the cold; its dation; whether the prisoner has
alternative means to protect himself from the ctiid;adequacy of such alternatives; as well as
whether he must endure other unconblé conditions as well as coldd. at 644. To avoid
summary judgment, Laster must dditsh that there is a genuingsue of material fact regarding
whether he was subjected to extreme cold ¢mmd and whether Superintendent Thomas acted
with deliberate indifference to those conditionses-that Superintendent Thomas “knew that
[Laster] faced a substantial risk of serious haand yet disregarded that risk by failing to take
reasonable measures to addressiwnsend v. Fuch$22 F.3d 765, 773 (7th Cir. 2008).
Ultimately, to prevail it is not sufficient for Lamtto show that Superintendent Thomas “acted
negligently or that he . . . should have knowouat the risk. Instead, [Laster] must show that
[Superintendent Thomas] received information fawhich the inference could be drawn that a
substantial risk existed, and that [Supenadient Thomas] actually drew the inferende.”
(internal citations omitted).

Viewing the record in the light most favotatio Laster, a jurgould find that cell 2030

was excessively cold. Laster and his cellmate testified regarding the gerity and duration of



the cold conditions, and Laster testified regardireginadequacy of alternative means to protect
himself from the cold. In addition, the recorasls that a crack was found in the cell’s window
(albeit after Laster was no longeoused there). Laster furthestified regarding the effect the
conditions had upon his health—namely, that¢bnditions caused him to become Sitik.
addition, although Superintendent Thomas prodesédience regarding standard temperature
readings in Division 9, he hawt produced evidence showing atithe temperature of cell 2030
actually was during the time at issue.h&ltigh evidence regardingrtperature readings
throughout the building may be persiwe as to the issue of wihet one cell in the building was
excessively cold, it does nose to the level sufficient twarrant summary judgment in
Superintendent Thomas'’s favor on this issue.

There is also a disputed issued of matdaet as to whether Superintendent Thomas
knew that Laster faced a substantial risk@fious harm from the cold conditions and yet
disregarded that risk by failing take reasonable measurestiress it. There is no evidence
that Superintendent Thomas'’s job responisied included personaésponsibility for the
temperature at Division 9 (or img given cell). There is, howevatisputed evidence that Laster

told Superintendent Thomas about the allegedmércold and that Superintendent Thomas told

®> Superintendent Thomas objects that Laster’s testimony on the subject is only “his subjective assessment
that he had colds,” that “there is no medical evigelne received any such diagnosis,” and that Laster

“does not possess specialized knowledge to provide aalatiagnosis,” such that his testimony “should

not be considered.” (Def. Reply at 2, Dkt. No. 31owever, Laster testifies as to his own experiences,

and does not attempt to represent his testimony as expert medical diagnosis. Moreover, Laster asserts that
he attempted to see a doctor (from whom he presuncablg have gotten a medical diagnosis), but was

not allowed to do so. To find that an inmate’s testimony regarding health issues should be disregarded
whenever he is not a doctor would result in a sitmavhere a state could avoid liability by refusing to

allow its inmates to see doctors, and then arguingatnaof the inmates’ claims regarding their medical

issues should not be considered because the inmatestadoctors. The Court will not sanction such an
inequitable rule.



Laster that he would address the isSaad that Laster filed grievandéeggarding the alleged
extreme cold that may have reached Superintenidearhas. It is up to thjury, not the Court on
summary judgment, to make credibility detarations and weigh the evidence. Based on the
record, summary judgment is not warranted.

The Court additionally finds unpersuasive Superintendent Thomas’s argument that
summary judgement is warranted for lack of avality of requested relie At the very least,
Laster’s claim is entitled to go forward asntominal or punitive damages for the alleged
constitutional violationCalhoun v. DeTella319 F.3d 936, 941 (7th Cir. 2003) (“Although
8 1997e(e) would bar recovery of compensattasnages ‘for’ mental and emotional injuries
suffered, the statute is inapplicable to awardsominal or punitive damages for the Eighth
Amendment violation itself.”). Despite Superintend&homas’s assertion to the contrary, Laster
clearly requests punitive damagesghrs action. (Compl. at 6, Dkt. No. 7 (“I would like to be
compensated in the amount of $30,000 and for punitive damages in the amount of $50,000 and
anything else the Court sees fit.”).)

Finally, Superintendent Thomas is notitged to summary judgment on the basis of
qualified immunity. “[Q]Jualified mmunity shields government employees from liability for civil
damages arising from actions within the scoptheir employment unses their conduct violated

‘clearly established . . . cotitsitional rights of which a reasable person would have known.

Board v. Farnham394 F.3d 469, 476 (7th Cir. 2005) (quotidgrlow v. Fitzgerald 457 U.S.

® Superintendent Thomas cites timpublished Seventh Circuit opinionRobinsoron this issue, arguing
that his personal liability cannot be established G&se is nonprecedential. Moreover, the situation in
Robinsonis distinguishable from that here—Robinsonthe inmate wrote a letter to the warden
regarding his complaints, and the warden responded that he would forward the inmatefdleitsion

v. Welborn 107 F.3d 873 (7th Cir. 1997). Unlike heregriawas no claim thateéhwarden informed the
inmate that he would personally takeia to address the issue complained about.

" The Court notes that the issue here is not #aged mishandling of grievances, but rather what
Superintendent Thomas ajledly had knowledge of.
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800, 818 (1982)). Even if a “defendant’s allegetions were improper to the point of being
unconstitutional, the defendant is stiltided to qualified immunity unless the
unconstitutionality of the actiongsas clearly established thie time of their occurrenceld. at

477. “[A] clearly established congttional right exists in the alence of precedent, where the
contours of the right [are] sufficiently clear tlaateasonable official would understand that what
he is doing violates thaight. To that extent, government offis are considered ‘on notice’ that
conduct is violative of establishéalv if the state of the law atéhltime gave them ‘fair warning’
that their conduct would be unconstitutionaddl” (internal quotation marks and citations omitted)
(second substitution in original).

Thus, to be entitled to qualified immunifyuperintendent Thomas must show that even
if the conditions of Laster’s 4geached the level of a constitonal violation, he was not on
notice that such conditions would constitutastitutional violation. He cannot do so. By the
time of Laster’s incarceration,dhe was ample caselaw making cliémat a prisoner is entitled to
protection from extreme col&ee, e.gDixon, 114 F.3d at 642Antonelli v. Sheahar81 F.3d
1422, 1433 (7th Cir. 1996Murphy v. Walker51 F.3d 714, 721 (7th Cir. 1995). As such, Laster
had a clearly established condibnal right to protection fromrextreme cold, and Superintendent
Thomas was on notice that subjecting Lastesutth conditions would constitute a violation of

his constitutional rights.



CONCLUSION

For the foregoing reasons, Superintenddrdmas’s motion for summary judgment (Dkt.

No. 40) is denied.

ENTERED:

Dated: September 30, 2015

Andrea R. Wood
United States District Judge

8 Laster has included a section in his response entitlaihtff is Entitled to Sanctions.” (Pl.’s Resp. at
12, Dkt. No. 48.) The Court will not take action upois tlequest,” as Laster has not appropriately made
his request in a motion as required under Fddrules of Civil Procedure 7 and 11.
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