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For the reasons set forth in the Statement sectidhis Order, the plaintiff's complaint [1] |s
dismissed without prejudice, his motion to procaeéborma pauperig4] is denied, and motign
for appointment of counsel is denied [5]. Thaiptiff is granted 30 days to file an amended

complaint consistent with this Order and contingent on the prepayment of the civil filing| fee of
$400.

m[ For further details see text below.] Docketing to mail notices.

STATEMENT

|. Background

Bernard Barnes filed this action for disomation under Title VIl of the Civil Rights
Act of 1964, 42 U.S.C. 8§ 2000ef seq.,and 42 U.S.C. § 1981, against Solo Cup Company
(“Solo”), where he is currently employed. Barnes alleges that Solo discriminated agaipst him
based on his race (he is African American) by failing to promote him. According {o the
complaint and a Charge of Discrimination filed with lllinois Department of Human Rights
(“IDHR”) and Equal Employment Opportunitg¢ommission (“EEOC”), Barnes was hired |by
Solo on or about March 19, 2012. Compl., Dkt. 1 at 7. Barnes currently holds the position of
“Packer,” but contends that on or about MagQ12, he was offered a promotion to the posijtion
of “Blanker Operator.ld. However, according to Barnes, instead of receiving that promption,
his supervisor hired a temporary werkio operate the “blanker machin&eée id.at 9. Wher
that temporary worker was fired, his supeovishen hired a non-African American male| to
operate the machinéd. And when that worker was fired, a female employee was hired as a
replacementld. Barnes also alleges, however, thatsatme point he did work on the blanker
machine for approximately six months, but waseneaid the appropriate@ages for performing
those dutiesd. The EEOC issued a “Right to Sue” letter on March 12, 28&8.idat 8.

Pending before the Court are Barnes’s complaint, motion to pracdedna pauperis,
and motion for appointment of counsel. For the reasons set forth below, the complaint is
dismissed without prejudice, the motion to proceetbrma pauperiss denied, and the motign
for appoint of counsel is denied.
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1. Analysis

Pursuant to 28 U.S.C. § 1915(a), this @daray authorize the commencement...of any

[civil] suit...without prepayment of fees...by a person who submits an affidavit that inclydes a
statement of all assets...that thege® is unable to pay such fees or give security therefof.” 28

U.S.C. § 1915(a)(1). “A litigant wishing to proce#dforma pauperisnust show that he |s
unable to pay [the] required filing feesste Merritte v. Templetod93 Fed. Appx. 782, 784
(7th Cir. 2012) (citing 28 U.S.C. § 1915(a)(L)ster v. Dep’t of Treasury408 F.3d 1309, 1312
(10th Cir. 2005)), and this Court “has wide discretion to decide whether a litigant is
impoverished.” Id. (citing Martinez v. Kristi Kleaners, Inc364 F.3d 1305, 1306 (11th Cir.
2004)). Barnes’sn forma pauperisapplication indicates that he is employed full-time, earping
$9.25 per hour. Mot., Dkt. 4 at 1. Further, Barnadidates that he has earned more than $200 in
the past twelve months, in addition to hifi-fime employment income, through various “qdd

jobs.”Id. at 1-2, 1 4(g) (stating income of $300). Basedthese facts, Barnes has not shown his
inability to pay the civil filing fee.

Furthermore, under 28 U.S.C. 8§ 1915(e)(2),icnhgoverns complaints filed in the
context of an application to proceadforma pauperissuch as the plaintiff's, this “court shall
dismiss [a] case at any time if the court d@iees that...the action...fails to state a claim on
which relief may be granted.” 28 U.S.C. 8§ 19)8Z§B)(ii). To that end, the Court reviews the
complaint under the same standard as that fmofon to dismiss pursuant to Federal Rul¢ of
Civil Procedure 12(b)(6)See Vann v. Catholic Bishop of Chip. 13 C 01058, 2013 WL
1222060, at *1 (N.D. lll. Mar. 25, 2013) (citingllen v. JP Morgan Chaséjo. 10 C 02137,
2010 WL 1325321, at *1 (N.D. lll. Mar. 30, 2010) (citidgnmerman v. Tribble226 F.3d 568,
571 (7th Cir. 2000))). The Court will treat all wglleaded allegations as true and draw all
reasonable inferences in the plaintiff's favBee Mann v. Vogel,07 F.3d 872, 877 (7th Cjr.
2013). While the plaintiff need not plead detaifadtual allegations, the[flactual allegation
must be enough to raise a rightredief above the speculative leveRlam v. Miller Brewing
Co., 709 F.3d 662, 666 (7th Cir. 2013) (citigell Atl. Corp. v. Twombly550 U.S. 544, 556
(2007)). That is, the “complaint must contain suéidi factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its faceCbuncil 31 of the Am. Fed’'n of State, Cnty. and
Mun. Emps., AFL-CIO v. Quine80 F.3d 875, 884 (7th Cir. 2012) (citidghcroft v. Igbal556
U.S. 662, 678 (2009) (quotingvombly 550 U.S. at 570)).

v
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Section 1981 provides that “[a]ll persons witlthe jurisdiction of the United Sta
shall have the same right in every State and Territory to make and enforce contracts, tp sue, be
parties, give evidence...as is enjoyed byitevltitizens.” 42 U.S.C. § 1981(a). While § 1981
does not use the term “race,” it has been constroi€tbrbid all ‘racial’ discrimination in th
making of private as well as public contractSdint Francis Coll. v. Al-Khazraj381 U.S. 60

state a claim under 8§ 1981, a plaintifist allege that “(1) he B member of a racial minori
(2) the defendant had the intent to discriminatethe basis of race; and (3) the discrimin
concerned the making or enforcing of a contradeatirghoraishi v. Flying J., Inc449 F.3d 75
756 (7th Cir. 2006) (citinglorris v. Office Max, Inc.89 F.3d 411, 413 (7th Cir. 1996)).

Title VII makes it unlawful for an employer “to fail or refuse to hire or to discharg¢ any
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individual, or otherwise to discriminate against any individual with respect to his comper
terms, conditions, or privileges of employment, because of such individual’s race.” 42 U
2000e-2(a)(1). A plaintiff may proceed on a failtoepromote claim under either the dir

method of proof or the indirect lien-shifting method articulated McDonnell Douglas Corp.

v. Green 411 U.S. 792 (1973)See Fischer v. Avanade, In619 F.3d 393, 401 (2008). T

sation,
S.C. 8§
pCt

ne

direct method of proof requires “direct oramstantial evidence that creates a convingcing

mosaic of discrimination on the basis of rad8god v. Univ. of Chi. Med. Ctr§73 F.3d 670
674 (7th Cir. 2012) (citingVinsley v. Cook Cnty563 F.3d 598, 604 (7th Cir. 2009)), t
“motivated an adverse employment actioBdleman v. Donaho&67 F.3d 835, 845 (7th C
2012). Under the indirect method, a plaintiff asser@nfailure-to-promote claim must show t
he “(1) was a member of a protected class; (@) tle was qualified for the position; (3) that
was rejected for the position; and (4) that the position was given to a person outs
protected class who was similarly situated or less qualified than he StasRwell v. City
Harvey,597 F.3d 895, 901 (7th Cir. 2010) (citidgckson v. City of Chi552 F.3d 619, 622 (7
Cir. 2009)). And “[a]lthough [8] 1981 and Title VII differ in the types of discrimination
proscribe, the methods of proof and elements of the case are essentially idévitiGadwan v
Deere & Co0.581 F.3d 575, 579 (7th Cir. 2009) (citidghnson v. City of Fort Wayne, In81
F.3d 922, 940 (7th Cir. 1996)).
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In this case, Barnes has not alleged sufficient facts to state a claim that is plaugible and

that would permit a reasonable inferenceatfial discrimination by the defendant under ei
statute. In general, Barnes alleges that heplaased on the blanker maok for a period of si
months, but was not paid the appropriate wagesthat work. Further, he claims that

one after the other, to work that machine. But there is nothing in Barnes’s allegati
supports an inference, or even suggestion, thatarployment decision made by his super
was based on racial animus. Barnes alleges no facts, direct or circumstantial, that indig
his supervisor was prejudiced against African Americans, or that the supervisor ba
personnel decisions on race. Moreover, despite Barnksm that he wasot appropriately pai
for his work on the blanker machine, there isimaication that any other employee assigne
the blanker machine, whether or not in theipiff's protected group, received higher wa
than Barnes had during his six months of performing those duties.

supervisor told him he would be assigned toliteanker machine, but then hired three wor%ers,

To be sure, Barnes claims that one of the workers hired to work the blanker mach
a non-African American male. Compl., Dkt. 1 at 9t Barnes fails to allege facts that show
was similarly situated to, or m® qualified than, that non-AfriceAmerican employee. Barne
sole allegation that an employee outside of his protected group was hired to work the
machine falls well short of meeting the requirements gfrisna facie case or raising
reasonable inference of race discrimination by Barnes’s supervisor, particularly givexct]
that at some point Barnes was placed on the blanker machine by his supervisor for six
Without more, there could be any number of ogasto explain the employment decisions
by Barnes’s supervisor—all equally speculative. In fact, according to the plaintiff's
pleadings, one possible reason Barnes hasseatred a permanent position on the blg

machine, as explained to him by his supervisor, is “favoritis®eé idat 10. But favoritism in

the workplace does not violate the federal law’s prohibition on intentional race discrimi
See, e.g., EEOC v. Concentra Health Servs., Ma.,05 C 01109, 2006 WL 2024240, at
(N.D. 1ll. July 12, 2006) (“favoritism...does not violate Title VII”). Accordingly, Barne

d

her
X
his

ns that
isor

ates that
sed his

d to
jes

ine was
he

5'S
blanker

a

the f
months.

ade
own

nker

nation.
*4
S’s

13C03159 Barnes vs. Solo Cup Co.

Page 3 of 4



complaint fails to state a claim under Rul@(b)(6), and is therefore dismissed withput
prejudice SeefFed. R. Civ. P. 12(b)(6); 28 U.S.C. § 1915(e)(2)(ii).

The Court grants the plaintiff 30 days to file amended pleadings consistent with this
Order and contingent on the prepayment efdlvil filing fee of $400 (effective May 1, 2013).
If the plaintiff intends to file an amended complaint, the Court strongly recommends that he
schedule an appointment with tReo SeAssistance Program prior to filing amended pleadings
or paying the $400 filing fee. THero SeAssistance Program operatky appointment and ip-

person only. Appointments may be scheduledatierk’s Intake Deskr by calling (312) 435
5691.

As a final matter, Barnes’s motion for appointment of counsel is denied. Ther¢ is no
right to counsel in a civil proceeding, the pldin not impecunious, anthe deficiencies in the
plaintiff's complaint are primarily factual, not legal, in nature.

#ot

Courtroom Deputy AIR
Initials:
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