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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEIDRE ROBERTSON, )
)
Raintiff, )
) CaseNo. 13C 3205
V. )
) JudgeloanB. Gottschall
SUSAN LOFTON and BOARD OF )
EDUCATION OF THE CITY OF CHICAGO, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

In the 2010-11 school year, plaintiff DeidR@bertson (“Robertson”), an African
American high school English teacher in thedabo Public Schools (“CPS”), was suspended
twice for alleged misconduct and received the fugsatisfactory” pedrmance rating of her
CPS career on June 2, 2011; defendant Boardia¢&iion of the City of Chicago (“the Board”)
issued a “warning resolution” to Robertsors&d on those two incidents in January 20%8e
Resp. to JSUMF 11 4-6, 9, 10, 16, 34-37, 45-48, 49, 56, Defs.’ Resp. to SAMF - &e 6o
declining enrollment in the Senn AchievemAnademy (“Senn”) where she taught (except for
one class), the unsatisfactory rating led to handkiid off, along with eight other teachers, in
July 2011 and transferred to the “reassigned &gabol” (“the pool”) from which she has since
worked as a substitute teacher in ot6€S schools. Resp. to JISUMF 11 26, 64-66, 69—70.
Robertson filed suit against the Board andr&eprincipal in th2010-11 school year, Susan

Lofton (“Lofton”), Resp. to JSUMF | 3.

! Defendants submitted a joint Local Rule 56.1(a3(@8)ement of undisputed material facts “JSUMF”, ECF

No. 224. As Local Rule 56.1(b)(3)(C) allows, plaintiff combined her response to the JSUMF with her Local Rule
56.1(b)(3) statement of additional magtifacts. ECF No. 226. Because fharagraph numbering in the combined
document restarts, citations to plaintiff's responses to the JSUMF refer to the paragraphs on pagfeSAFNo.

226. References to “SAF” mean the sequence of paragraphs that begins on page 15 of ECFIde. &26Resp.

to SAF, ECF No. 228 (utilizing this numbering).
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Lofton and the Board have filed separate omifor summary judgment. They partially
incorporate each other’s arguments, and they doledg seek dismissal of all thirteen counts of
Robertson’s Third Amended Complaint (“TACBCF No. 68. Plaintiff responds by defending
only two counts, her employment discriminaticdlaims brought in Counts | and Il under
42 U.S.C. § 1981 and Title VII of the CiWRlights Act of 1964, as amended, (“Title VII”)

42 U.S.C. § 2000e—2000e-17. Primarily because Robertson has identified no similarly situated
non-African American employee who received mianeorable treatment, the court grants the
motions for summary judgment.

. BACKGROUND

Except where otherwise notate following facts are undisped. Robertson has worked
as a CPS teacher since August 2004. ResjsWMF 9 8. She taught English at two high
schools before Sennd. {1 9—13. She transferred to Senn in the 2007—-08 schodl {a:&f.14.
Her first principal, Richard Norman (“Norman”), rated her “satisfactotg.”|{ 16, 17.

Senn’s campus housed three, distinbibsts, Senn High School, Senn Achievement
Academy, and Rickover Naval Academy; the high school and achievement academy shared
Lofton as a principal in 2010-15eeResp. to JISUMF 11 21-22. Carter Carey (“Carey”), a
Caucasian man, served as Senn’s assistant piincifhge 2010—11 schogkar. Resp. to SAF 11

8-10.

2 Defendants submit evidence of other alleged incidents earlier in Robertson’s career and that dugngsNor

tenure, he received complaints fromdsnts and parents about Robertsotirgtdhat she used profanity in the
classroom and hit studentSeeResp. to JISUMF. {1 18-20. But, as Robertson observes, the warning resolution and
suspension notices do not mention those incideb¢eResp. to SAF 1 19 (citing Defs.’ Ex. O, R, S). They do not,
therefore, factor into the court’'s summary judgment analysis.



“Lofton received multiple complaints from students, staff and parents regarding Plaintiff
swearing in front of students.g.fuck, shit, bullshit), threatemg students, having verbal
confrontations with students,litag students and parents namegy(retarded, bitch, jackass,
ghetto, Moby Dick great white whale), touchistyidents, throwing a peiheand pencil box at a
student, and speaking unprofessibnt students, parents and staff.” Resp. to JSUMF § 27
(undisputed; internal citations to exhibits ondite Lofton received a verbal complaint from a
parent about Robertson threatening a pasdter a tenured teachand student teacher
corroborated the complaint, Loftorsiged Robertson a cautionary warnirnd. 9 28—-30. As for
Carey, Robertson’s proposed comparator, Lofemeived no complaints about him swearing in
front of students or parents and no complaattsut him using corpor@unishment. Resp. to
JSUMF {1 59-60. Carey cursed in front of stusl@hibugh Robertson does not recall who was
principal at the time, Robertson Dep. 404:1-4@5and had physical contact with studeS&F
1 13. Robertson’s unrebutted testimony is thatahysical contact occurred when Carey tried to
break up fighting students. Resp. t&J3&- § 60 (citing Robertson Dep. 407:11-16).

A. The “R.S. Incident”

Robertson was involved in a physical altermatvith a student, R.S., on October 1, 2010.
Resp. to JSUMMK 31. What happened and whether Robergmbed in self-defense is disputed.
See, e.9.SAF 1 24-25. One eyewitness reportedseetng Robertson come into physical
contact with R.S. SAF 1 20.n8l despite the incident, R.S. reamed in Robertson’s clasdd. |
21;see also idf 22—-23 (stating that one incideaport stated that Robertson was
unprofessional with R.S.’ father, but thatlater wrote a letter oRobertson’s behalf).

Robertson also notes that agident report stated that tHériois Department of Children and



Family Services (“DCFS”) wuld be contacted, but DCFS has no record of any corfsaet.id.
19 26-27.

A Board investigator congtled that there was credildgidence Robertson grabbed
R.S.’s right arm hard enough to cause abrasiétesp. to JSUMF § 32. Following the Board’s
recommendation, Lofton suspended Robertson figefn days for use of corporal punishment.
Id. 1 34. Robertson followed the appeal procass, after a hearin¢ghe Board reduced the
length of her suspension to ten dagee idff 35-37.
B. The May 2011 Incident and the Warning Resolution

In May 2011, a student complained to lasftthat Robertson was dropping f-bombs in
class. Resp. to JSUMF § 38. Lofton wenRtubertson’s classroom and brought all of the
students in the front row back to “the officed. 1 39. Lofton asked é&students to write
something about the incident, though whe#tter told them to write what happened or
“something bad” about Robertson,@® student reported, is disputeskee idf 40 and material
cited;see also id{{ 41-42 (factual disputes over whethefton left the room and whether
students were told not to talk among themselv&®eping these disputes in mind, each student
wrote that Robertson had said “fuck” in clasd.  43. Again, Robertson disputes this. In
addition to disputing what Lofton told the studemsbertson asserts that there are discrepancies
in the letters’ accounts of vahhappened. Resp. to SAF | 30.

After giving Robertson a chante tell her side of the story, Resp. to JISUMF | 44, Lofton
suspended Robertson for three days for using profahit§,45. Robertson appealed; the Board
held a hearing and upheld the suspensldn{{ 46—48. Citing the R.S. incident and the May

2011 incident, the Board issued a resoluti@mning Robertson aboter conduct (“warning



resolution”) on January 25, 201H. § 49 (citing Ex. A Lofton Dep., Ex. S Jan. 25, 2012
Warning Resolution).
C. Robertson’s 2010-11 Performance Evaluation

In the 2010-11 school year, the Board usédur-level evaluation system under which
teachers received a rating of superxcellent, satisfactory, or unsatisfactdriResp. to JSUMF
1 50. As required by Board policy and the apaddie union contract, [fwn and Carey observed
Robertson three times during the school year. Resp. to JSUMF § 51.

Assistant Principal Carey obsedvRobertson on December 2, 2010. § 52. His notes
identify her weaknesses as intgrans with students, complet of lesson plans, consistent
student assessment, aedarding student grade#d. (citing Ex. T at 001732). Lofton observed
Robertson teach on April 26, 201M. 9 53. She noted these weaknesses: “not writing her own
lesson plans, actual lesson was disjointed, niofigraded reading stegies not evident,
mistakes in vocabulary and parts of speech,rigor, reliance on literal level items, and the
class did not start on timeId. citing (Ex. B § 23; Ex. U at 001723). Lofton noted similar
weaknesses after the third observation on May 31, 28é#.idf 54.

Based on those observations, Lofton rated Rebe “unsatisfactory” on June 2, 2011.
Id.  56. Robertson disagreed and refusesign the performance review. SAF { 3.

Due to projected under enroliment, about riée®n teachers lost their jobs in layoffs at
the end of the 2010-11 school year. Resp. to JISUMF  62. Under Board policy, an
“unsatisfactory” rating is used as a factdren deciding which teachers to lay ofil. T 63.

Robertson “was one of the teachers lafdbased on her ‘Unsatisfactory’ ratingg’ § 64, after

% The record does not make clear whether the Boardtheeshme system in prior years, though the fact is
immaterial.
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which she was put in the pool and worleda substitute in subsequent ye&@se idff 65—66,
69—70 (stating that Robertson worked evetyost day from thdeginning of the 2012—-13
school year through the end of the 2014-15 school year).

D. Lofton’s Treatment of Other Teachers

Defendants submit undisputed evidence of ol conduct toward other teachers in the
2010-11 school year. Lofton rated four other Sieachers unsatisfactory that year. Resp. to
JSUMF { 61. The other four were whitel.

Lofton suspended a white teacher and requestedrning resolution when students were
chemically burned during a class. Resp. tOM§ § 57. Lofton did the same thing to a white
teacher who brought pornography to clalsk. 58.

[I. SUMMARY JUDGMENT STANDARD

Summary judgment is appropeeif the movant shows that there is no genuine dispute
as to any material fact and th@want is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). A genuine dispute as to any material faistex “the evidence is such that a reasonable
jury could return a verdidor the nonmoving party.’/Anderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). In resolving summary judgment motions, “facts must be viewed in the light
most favorable to,” and all reasable inferences from that eeice must be drawn in favor of,
the nonmoving party—but “only if there isgenuine’ dispute as to those factsStott v. Harris
550 U.S. 372, 380 (2007BJasius v. Angel Auto., InaB39 F.3d 639, 644 (7th Cir. 2016) (citing
Cairel v. Alderden821 F.3d 823, 830 (7th Cir. 2016)).

The party seeking summary judgment hasbilnelen of establishing that there is no
genuine dispute as tny material factSee Celotex Corp. v. Catreffr7 U.S. 317, 323 (1986);

Modrowski v. Pigattp712 F.3d 1166, 1168 (7th Cir. 2013) (explaining that Rule 56 “imposes an
6



initial burden of production on the party moviftgg summary judgment to inform the district
court why a trial is not necesga (citation omitted)). After‘a properly supported motion for
summary judgment is made, the adverse patgt’ go beyond the pleadings and “set forth
specific facts showing that there is a genuine issue for trhalderson477 U.S. at 255
(quotation omitted)see also Modrowskv12 F.3d at 1169 (statj party opposing summary
judgment “must go beyond the pleadinggy(,produce affidavits, depositions, answers to
interrogatories, or admissions on file), to demonstrate that there is evidence upon which a jury
could properly proceed to find a verdict irr i@vor”) (citations and quotations omitted).
Summary judgment is warranted when tleamoving party cannot estlesh an essential
element of her case on which she wébb the burden of proof at triaKidwell v. Eisenhauer
679 F.3d 957, 964 (7th Cir. 2012).
[ll. DISCRIMINATION CLAIMS

Robertson pleads Title VII and 8 1981 claims for race discrimination claims in Counts |
and Il respectively. Robertson and defendpndseed under the burdshifting framework of
McDonnell Douglas Corp. v. GreeAll U.S. 792 (1973). In 2016, the Seventh Circuit did away
with the distinction between “direct” arfohdirect” methods of proving intentional
discrimination. Ortiz v. Werner Enters., Inc834 F.3d 760, 765-66 (7th Cir. 2016). But the
Seventh Circuit took care to stresatthis decision did “not conceiicDonnell Douglaor any
other burden-shifting framework, no mateat it is called as a shorthandd. at 766 (“[A]ll
evidence belongs in a single pile and must beuetadl as a whole. Thabnclusion is consistent
with McDonnell Douglasand its successors.§ee alsdzolla v. Office of Chief Judge of Cook
Cnty, 875 F.3d 404, 407 (7th Cir. 2017) (quotibgvid v. Bd. of Trs. of Cmty. Coll. Dist. No.

508 846 F.3d 216, 224 (7th Cir. 20} {explainingthat afterOrtiz, the framework remains “a
7



means of organizing, presentingdaassessing circumstantial esrtte in frequently recurring
factual patterns found iscrimination cases”).
Furthermore, the parties agree thatMeDonnell Douglagramework applies to
Robertson’s Title VIl and § 1981 claimS§ee, e.gRiley v. Elkhart Cmty. Sch$€829 F.3d 886,
892 (7th Cir. 2016)Hartzol v. McDonald’s Corp.437 F. Supp. 2d 805, 814 (N.D. Ill. 2006).
Though the court employs tiMcDonnell Douglagramework because the parties do, it
remains mindful that the overarching questiansimply whether the evidence would permit a
reasonable factfinder to conclude that thenpifis race, ethnicity, sex, religion, or other
proscribed factor caused the dischasgether adverse employment actioi®itiz, 834 F.3d at
765. The framework has three stepe following concisely describes them:
Generally speaking, undbtcDonnell Douglasthe plaintiff has the initial
burden of establishing thitl) she is a member of a protected class, (2) she
performed reasonably on the job in actwith her employer[’s] legitimate
expectations, (3) despite her reasoagi@rformance, she was subjected to
an adverse employment action, andgiilarly situated employees outside
of her protected clasgere treated more favorably by the employer.”
Andrews v. CBOCS West, In¢43 F.3d 230, 234 (7th Cir. 2014) (internal
guotation marks omittedpverruled on other grounds I®rtiz, 834 F.3d at
765. “If the plaintiff satiges that burden, then the employer must articulate
a legitimate, nondiscriminatory reason for the adverse employment action, at
which point the burden shifts backttee plaintiff to submit evidence that
the employer’s explanation is pretextuald.

David, 846 F.3d at 225 (alteration in original).

The first component of Robeas’s prima facie case is notdispute. Defendants do not
dispute that Robertson, an African American womsa a member of a protected group. Resp. to
SAF 1 1. Robertson has not, however, presesuétient evidence on a portion of the second

factor, and the evidence she points to does not adequately éstlahlia similarly situated non-

African American individual was tréad more favorably than she was.



A. Meeting the Employer’s Legitimate Expectations

Robertson points to relatively little edce to show that she met her employer’s
legitimate expectationsSeeResp. to Mot. Summ. J. 7. She cites: (1) her charge of
discrimination filed with the Equal EmploymeOpportunity Commission (“EEOC”) which so
recites, SAF { 2 (citing Pl.’s Ex. 2 at 1); a2d undisputed evidence that she refused to sign
Lofton’s June 2, 2011, evaluation, SAF | 3.

Even seen favorably to Robertson, #ngdence amounts to her opinion of her own
performance. A plaintiff’s “own opinion aboutdwvork performance is irrelevant” and doesn’t
create a fact issueSklyarsky v. Means-Knaus Partners, LH7 F.3d 892, 897 (7th Cir. 2015)
(citing Sublett v. John Wiley & Sons, Ind63 F.3d 731, 740 (7th Cir. 2006) dPeele v. Country
Mut. Ins. Co, 288 F.3d 319, 329 (7th Cir. 2002)) (affirming summary judgment for employer).
Robertson therefore fails to cteaa fact issue on the secavidDonnell Douglagactor to the
extent she attacks Lofton’s assment of her job performanc8ee, e.gKralka v. Bd. of Trs. of
Cmty. Coll. Dist. No. 50875 F. Supp. 3d 909, 914-15 (N.D. #D14) (holding teacher failed to
create fact issue on whether she wastimgemployer’s legitimate expectations).

But Robertson’s briefing can be read asirg the distinct @im that her employer
applied its legitimate expectations in a discrinhimaway. The Seventh Circuit has held that
“where the issue is whether the plaintiff waksgled out for discipline based on a prohibited
factor, it ‘makes little sense . . . to dissuvhether she was meeting her employer’s reasonable
expectations.” Curry v. Menard, InG.270 F.3d 473, 477-78 (7th Cir. 2001) (quotkigres v.
Preferred Technical Grp182 F.3d 512, 515 (7th Cir. 1999)) (altepatin original). Stated more
generally, “[w]hen a plaintiff prodtes evidence sufficient to raiaa inference that the employer

applied its legitimate expectatis in a disparate manneretiecond and fourth prongs of
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McDonnell Douglasnerge, allowing the plaintiff to establish a prima facie case by establishing
that similarly situated employeesere treated more favorablyTaylor-Novotny v. Health
Alliance Med. Plans, Inc772 F.3d 478, 492 (7th Cir. 2014) (quoti@gayson v. O’Neill 308
F.3d 808, 818 (7th Cir. 2002)). Robertson doesaontede that the facts of the R.S. incident
and the May 2011 incidenteaas defendants claingeeResp. to Mot. Summ. J. 13-14.
Nevertheless, the thrust of her argument isith#te face of evidence that was “inconclusive”
and contradictory, Lofton andhar Board employees disciplinadd evaluated her more harshly
than other employeeahie to her raceSee id. Given the weight Lofton’s subjective judgment
carried in Robertson’s evaluation and the disciplinary decisions, the legitimate expectations
prong merges with the fourticDonnell Douglagactor for Robertson because Lofton made
those decisionsSee Taylor-Novotny'72 F.3d at 491-98)est v. lll. Dep't of Corr.240 F.3d
605, 612 n. 3 (7th Cir. 20019yerruled on other grounds I®rtiz, 834 F.3d 760 (holding
plaintiff didn’t have to prove she was meeting employer’s legitimate expectations because the
“people judging [the plaintiff's] performame were the same she accused of discriminating
against her” (citing-lores 182 F.3d at 515)Kralka, 75 F. Supp. 3d at 915 (same a3amlor-
Novotny.
B. Similarly Situated Employee Treated More Favorably

The fourth factor in thécDonnell Douglagprima faciecase requires ¢hplaintiff to
come forward with enough evidence to pernjiirg to conclude that “similarly situated
employees outside of her protected class weed more favorably by the employer.”
Andrews 743 F.3d at 235 (quotirfgtasnik v. St. Joseph Hosp64 F.3d 691, 696 (7th Cir.
2006)). “[W]hile ‘they need not be identidal every conceivable way,’ similarly situated

employees ‘must be directly comparablefte plaintiff in all material respects.’Skiba v. lIl.
10



Cent. R.R. C9884 F.3d 708, 723 (7th Cir. 2018) (quotidgleman v. Donahq&67 F.3d 835,
846 (7th Cir. 2012)). The number of relevant éastneeded to make two employees comparable
“depends on the context of the cas&l” (quotingRadue v. Kimberly-Clark Corp219 F.3d 612,
617 (7th Cir. 2000))pverruled on other grounds by Orti&34 F.3d 760). “In the usual case a
plaintiff must at least show that the comparatdr) dealt with the same supervisor, (2) were
subject to the same standards, and (3) engag&uhilar conduct withousuch differentiating or
mitigating circumstances as would distinguilsgir conduct or the employer’s treatment of
them.” Id. (quotingColeman 667 F.3d at 847) (internal al&gion and quotations omitted).

Robertson puts forward one comparator: CafRgsp. to Mot. Sum. J. 9. Carey, a white
male, worked with Lofton in his role as Senassistant principal ithe 2010-11 schoolyear.
SeeResp. to SAF {1 8-11. Since Robertson andyO@ported to Lofton, the fact that Carey
supervised Robertson does notdafendants suggest, prove dispgsiof all of her claims. It
might when comparing applicants for a job because supervisors often have greater experience
than their subordinatesSeePatterson v. Avery Dennison Caor@81 F.3d 676, 680 (7th Cir.
2002). In this disparate distiipe case, Robertson and Caregatt with the same supervisor”
(Lofton) and, with inferences favorable to Raken, “were subject to ¢hsame standards” when
it came to physical contact with studeand cursing in their presencgkibga 884 F.3d at 723
(quotingColeman 667 F.3d at 847).

That does not hold for Lofton’s assessmerRobertson’s teaching, however. On that
score, Carey sat in on Robertson’s classrooatuations, but there is no evidence that Carey
taught that year or that Eon evaluated his teachinggeeResp. to JSUMF { 51, 5&ke also

id. 1 61 (Lofton rated a total of five Senn teachersatisfactory in the 2010-11 school year).

11



Hence Carey cannot be a similarly situateshparator for Lofton’s unsatisfactory rating of
Robertson.See Pattersqr281 F.3d at 680.

Robertson points to evidence that Careyediis the presence of students, SAF { 12, but
as defendants point out, the evidershows neither that it hap@ehin Lofton’s presence nor that
she was informed of itSeeRobertson Dep., ECF No. 224EX. C 404:1-05:14; Resp. to
JSUMF 1 59 (undisputed that Loft received no complaints thaarey used vulgar language in
front of students or parentsiCarey also had physical contagth Senn students. SAF  13.
Indeed, it is undisputed that “Ltoh also never received complaitiiat Carey . . . used corporal
punishment on a student or was inxgad in an altercation with augtent which resulted in injury
to the student.” Resp. to JSUMF § 60 (cttatomitted). And Robesbn’s testimony that the
only physical contact between Ca@nd Senn students “she was aware of occurred when Carey
.. . was attempting to intervene when studevere fighting” stands uncontradicted and
undisputed on this recordd. (citing Robertson Dep. 407:11-16).

Even taking all that @dence in the light most favorabie Robertson, it does not create a
fact issue on whether Carey is similarly situateddgn Since this is a disparate discipline case,

the court evaluates whether Carey “‘engagecbimparable rule gvolicy violations’ and

received more lenient disciplineColeman 667 F.3d at 850 (quotirdaik v. Boehringer

Ingelheim Pharms., Inc627 F.3d 596, 600 (7th Cir. 2010Preddie v. Bartholomew

Consolidated School Corpz99 F.3d 806 (7th Cir. 2015), is illustrative. Rreddie the Seventh
Circuit affirmed entry of summary judgmensdiissing a teacher’s race-discrimination claims
brought after his school districtddnot renew his contract at the end of the 2010-11 school year.

Id. at 808, 816. The teacher, an African Amerioam, who had been albgééwenty-three times

that year due to his arnils son’s medical issuesee idat 808, pointed tevidence that white
12



teachers were not terminated desgigr medical-related absencesee idat 815-16. The
Seventh Circuit explained that the evidence #aeher cited did not maKelear ... whether
the comparator teachers had similar performance retsuetching back as far as the plaintiff’s.
Id. at 816. Robertson’s evidence suffers from alamhack of clarity. The undisputed evidence
ultimately does not show more than that Carey swore in students’ presence and had physical
contact with students but thabfton received no complaintbaut it. SAF 1 12-13; Resp. to
JSUMF {1 59-60. Given the specificitythe record about the .incident and the May 2011
incident, Robertson has not prded enough information to make clear that Carey engaged in
substantially comparable rute policy violations.See Preddie799 F.3d at 816. Accordingly,
like the claims irPreddie Robertson’s discrimination claims must be dismissgeke id.see
alsoKralka, 75 F. Supp. 3d at 915-16 (granting sumnpadgment to school because “[tlhese
teachers’ minimal (less than fifteen minutes) aricequent tardiness is easily distinguishable
from Plaintiff’s routine tardiness of one hourHppkins v. Bd. of Educ. of City of CiB F.
Supp. 3d 974, 992-93 (N.D. Ill. 2014) (holding&teacher accused of using corporal
punishment identified no comparator in part heseashe “cannot point the investigation itself
as being motivated by retaliation [and] becastse cannot identify similar complaints about
other teachers. [The plaintiff] was the subjgfctar more parent complaints than any other
teacher, so she cannot identify similarly ated teachers who were not investigated”).
IV. COUNTS II-XIII

There remain defendants’ requests for samynjudgment on the other eleven counts
pleaded in the TAC. Robertson does not disthusse counts in her response to defendants’
motions for summary judgment, and she twiedest that she opposes summary judgment “as to

all counts related to employmensdiimination.” ECF No. 225 at 1, 18ee also idat 6.
13



Nonetheless, defendants cannot simmary judgment by defaulGerhartz v. Richert
779 F.3d 682, 686 (7th Cir. 2019pbey v. Extel/Jwp Inc985 F.2d 330, 332 (7th Cir. 1993).
This court must still “ascertain that judgntés proper as a matter of governing lawgérhartz
779 F.3d at 686 (quotingphnson v. Gudmundss@b F.3d 1104, 1112 (7th Cir. 1994))
(alteration omitted). Robertson responded timelgiefendants’ Local Rule 56.1(a)(3) statement
of undisputed material facts, so her partialfialto engage with defendants’ legal arguments
means that she cannot “elaborate on the legal thgmessnted in [her] complaint, or . . . raise
any new [legal theories] . . . Johnson35 F.3d at 1112 (citation omitted). The court continues
to view all facts in the light nst favorable to Robertson and dreaasonable inferences in her
favor. Perez v. Super Maid, LLG5 F. Supp. 3d 1065, 1071 (N.D. Ill. 2014) (citkeeton v.
Morningstar, Inc, 667 F.3d 877, 844 (7th Cir. 2012)). As the following paragraphs discuss,
Robertson’s failure to include evidence mateiaasome of these courpsoves dispositive.

The court dismissed several of the cla{mgh and without prejudice) pleaded in
Robertson’s first amended complaint (“EA in its order entered October 25, 2018obertson
v. Lofton No. 13 C 3205, 2013 WL 5796780ption for reconsideration granted in paBCF
No. 41 (N.D. lll. Dec. 20, 2013). Robertson eged the dismissed counts in the TAC, noting
the ones the court had dismissed with prejudidee court now considers the claims it has not
already dismissed.

Robertson pleads a claim for a violatiorhef right to procedat due process in
Count lll. The procedural component of duegass requires “a deprivation of life, liberty, or
property ‘be preceded by noticechopportunity for hearing approgte to the nature of the
case.” Cleveland Bd. of Educ. v. Louderm#l70 U.S. 532, 542 (1985) (quotiMullane v.

Cent. Hanover Bank & Trust G839 U.S. 306, 313 (1950)). Robertson’s layoff did not deprive
14



her of a property interest recogad by the Fourteenth Amendmertice v. Bd. of Educ. of City
of Chi, 755 F.3d 605, 610 (7th Cir. 2014) (holdthagt “tenured teachers no longer have a
property interest in their jobsdhallows them to seek and fdhy vacancies” anywhere in the
system). And government defamation, withoutreaoes not implicate a liberty interegthan

v. Bland 630 F.3d 519, 534 (7th Cir. 2010). Assumiwgthout deciding, that Robertson’s
suspensions and the warning resolution deprinexcbf property, the unsiputed facts establish
that she received notice of thisciplinary actions taken agatriser and an opportunity to be
heard through the Board’s multi-level appeal process and that Lofton and Carey discussed their
classroom observations with Roberts@eeResp. to ISUMF | 35-37, 44, 46-48, 55; SAF | 3.
Given Robertson’s failure to articulate at summary judgment how the notice and hearing was
insufficient, Count Il is dismissedSee Bartlett v. City of Chi. Sch. Dist. #2499 F. Supp. 3d

959, 965 (N.D. Ill. 2014)appeal docketedllo. 14-1942 (7th Cir. Apr. 28, 2014) (citing
Loudermill 470 U.S. at 546).

Robertson pleads a claim for a deprivatiosubstantive due process in Count IV. She
premises this claim on her alleged “liberty instrand property interest her employment as a
teacher.” TAC | 145. Robertson offers no argument to distinguisb however. See also
Fennerty vBoard of Educ. of City of Chi577 F. App’x 599, 599-600 (7th Cir. 2014). Count IV
must accordingly be dismissed.

Next are Robertson’s conspirackaims under state and federal law pleaded in Count V.
Robertson has identified no evidence from whigheRistence of a conspiratorial agreement can
be inferred, and nothing leaps from the partieg€al Rule 56.1 Statements. Robertson has
therefore failed to carry her summary judgment burden on Couse¥, e.gAmundsen v. Chi.

Park Dist, 218 F.3d 712, 718 (7th Cir. 2000). In angmty because the underlying claims will
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be dismissed, the conspiracy claims must suffer the sameSage .e.g Forgue v. City of Chj.
873 F.3d 962, 970 (7th Cir. 2017).

In Counts VI and VII Robertson bringsaagins under the lllinois Personnel Records
Review Act (“IPRRA”), 820 Ill. Comp. Stat. 4031 These counts concern Robertson’s alleged
efforts to obtain a complete copy of hergmnnel records from defendants and to expunge
allegations of child abuse from Board recor@geTAC 1 158-70, 171-765eeBogosian V.

Bd. of Educ. of Cmty. Unit Sch. Dist. 2034 F. Supp. 2d 952, 960 (N.D. Ill. 2001). Robertson
puts forward no evidence to support the falctliagations made in the TAC at summary
judgment, and so Counts VI and VII must be dismisssekCelotex 477 U.S. at 324.

The court can treat Counts VIII and X, bdttought against Lofton, together. Count VIII
asserts a claim against Lofton for tortious irgezhce with contract, and Count X claims that
Lofton defamed Robertson. Lofton claims, as skseldedore, that the Tort Immunity Act, 745 IIl.
Comp. Stat. 10/1-10dt seq. bars both claims. The Tort Immunity Act says that:

A public employee acting in the scopehi$ employment is not liable for
an injury caused by hisegligent misrepresentan or the provision of

information either orally, in writig, by computer or any other electronic
transmission, or in a book orhar form of library material.

745 1ll. Comp. Stat. 10/2-210. It is undisputette that Lofton acted in the scope of her
employment at all relevant times. This caefuused to dismiss Robertson’s defamation claim
with prejudice at the pleadingasfe because it was possible that Robertson could show that
Lofton acted maliciously, not just negligentliRobertson2013 WL 5796780, at *7-8 (citing
Douglas v. LoftonNo. 12 C 8592, 2013 WL 2156053, at *6 (N.D. lll. May 17, 2013)). But at
summary judgment Robertson points to no ewigelo support her theonf malice. In any

event, even if she could show malice, which Isag not, it is not clear that such evidence could
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even help herSee idat *9 (explaining that even a shimg of malice does not overcome the
absolute privilege for statements made mdburse of a governmeuaificial’s duties).

This brings the court to the claim thihe Board negligently supervised Lofton in
Count IX. To defeat summary judgment, Robent must come forwamdith evidence that:

“(1) the defendant-employer knew or shouldé&nown that an employee had a particular
unfitness for his position so as to create a dangeawh to third persons; (2) that such particular
unfitness was known or should have been knowneatittine of the hiring, retgion, or failure to
supervise; and (3) that this particular unfas@roximately caused the plaintiff’'s injury.”

Anicich v. Home Depot U.S.A., In852 F.3d 643, 649 (7th Cir. 2017) (citidgn Horne v.

Muller, 705 N.E.2d 898, 904 (lll. 1998) amdatson v. NSM, Am., Inc48 N.E.2d 1278, 1284

(lll. App. Ct. 2001)). The third element requir@showing that “themployee’s particular
unfitness ‘rendered the plaintiff’s injury fossable to a person ofdinary prudence in the
employer’s position.” Id. (quotingPlatson 748 N.E.2d at 1284). Robertson does not say what
made Lofton particularly unfit in the TAC or iver response to the instant motions much less
point to evidence from which board employeeslddave learned that she was particularly
unfit. Cf. Platson 748 N.E.2d at 1285 (holding that allegat that supervisor withessed a man
inappropriately touching a 16-yeald intern stated a negligesupervision claim). Because
Robertson failed to carry her summauggment burden, Count IX is dismissed.

The same fate befalls Robertson’s breackesftract claim in Count XI. Robertson
pleaded that after she was plagethe pool, she learned fronpancipal that a “do not hire”
notation appeared on her personnel fT&C 1 200-04. Robertson does not go beyond the
pleadingsCelotex 477 U.S. at 324, and point to compeétevidence from which a jury could

find for her. She identifies nothing proving tisae had a contract with the Board once she was
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placed in the pool. Moreover, the undisputedience shows that she worked for two-week
stints in the 2011-12 school year and workedheatool day in the following years until the end
of the 2014-15 school yeakeeResp. to JSUMF [ 69-70. The court dismisses Count XI.

That leaves Robertson’s mandamus clail@aunt X1l and her request for a declaratory
judgment in Count XIlII. Robertson’s mandamus claim fails because she premises it on the
violations of law the court has dismisseseeTAC 207 (seeking mandamus for the reasons
“alleged above”)jn re Ford Motor Co., Bridgestone/Firestone N. Am. Tire, LB@4 F.3d 648,
651 (7th Cir. 2003) (explaining that mandamus lietgr alia, when the complained of action
“so far exceed[s] the proper bounds of . . . disoreé#is to be legitimatelyonsidered usurpative
in character, or in violation of dear and indisputable legal riglot, at the very least, patently
erroneous” (first alteration in original)). The request for declaratory relief to the same effect in
Count XIlII fails for the same reason: Robertsos fadled to create a fatdsue on any violation
of law.

V. CONCLUSION

For the reasons stated, defendants’ omstifor summary judgment, ECF Nos. 220, 222,

are granted.
ENTER ORDER:

Dated: March 30, 2018 /sl

JDban B. Gottschall
UnitedStateDistrict Judge
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