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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TELEMEDICINE SOLUTIONS LLG

Plaintiff,
Case N0o13CV 3431
V.
Judge Robert M. Dow, Jr.
WOUNDRIGHT TECHNOLOGIES, LLC,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plainiff Telemedicine Solutions LLGnd Defendant WoundRight Technologies, LLC
are purveyors of electronic systems and products aimetedical practitioners in thevound
care field. Plaintiff's system is called WoundRounds; Defendant’s, WouhtlRIg its twelve
count amended complaint against Defendant [27], Plaintiff alleges that Defendanfrimged
and diluted Plaintiff's trademark; enged in unfair competition, cyberpiracy, and deceptive
trade practices; disparaged and defamed Plaintiff; andousty interfered with Plaintiff's
prospective economic advantage. Defendant has moved to dismiss Plaintiff's amended
complaint for lack of personal jurisdiction pursuant to Federal Rule of Civil Prazd(b)(2),
or for improper venue pursuant to Rule 12(b)(3). [28]. In the alternative, Defendksittsee
transfer venue to Wyoming pursuant to 28 U.S.C. 88 14@4([06(a), andlismiss Couts X,
XI, and Xl of Plaintiff's complaint pursuant to Rule 12(b)(6). [28]. Plaintiff oppo$es t
motion and requests leate engage in “jurisdictional discovery to refute” affidavit testimony
submitted by Defndant, to “determine how much WoundRight knew about WoundRounds (or
Telemedicine), and [to ascertain] wheti@foundRight has other minimum contacts with

lllinois, in addition to its electronic entry into lllinois and its intentional tortious ootjd]
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directed at lllinois and lllinois consumers.” [33] at 3, 11, 15; [40] at 2, 8.

For the reasons stated beldive Court concludes that it lacks personal jurisdiction over
Defendant and accordingly grants Defendant's motion [28] and dismisses thelegime
complaint forlack of personal jurisdictionThe Court respectfully denies Plaintiffequests for
jurisdictional discovery.

l. Background

For the purposes of the instant motion, the Court accepts as trtectina allegations
relevant to jurisdiction made n Plaintiffs amendedcomplaint, and draws all reasonable
inferences in its favorCent. States, Se. & Sw. Area Pension Fund v. Phencorp Reinsurance Co.,
Inc., 440 F.3d 870, 878 (7th Cir. 2006) The Court also resolves any disputes concerning
relevant facts in Plaintiff's favorPurdue Research Found. v. Sar®¥inthelabo, S.A338 F.3d
773, 782 (7th Cir. 2003). To the extent that Defendant has submitted affidavits opposing
jurisdiction or contradicting Plaintiff’'s allegations, however, Plaintiff thge beyond the
pleadings and submit affirmative evidence supporting the exercise of jupadildti at 783.

Plaintiff is a limited liability company thawas organized under the laws ofitibis in
July 2005. [27] 1 3,17. Its principal place of business is Schaumburg, Illinéds.J 3. Soon
after its organization, Plaintiff entered the wound care industry, promoting, tmagrkgelling,
and providing services related to its “Wound Rounds” system, an electronic docuomeatsti
wound care management system that enables medical providers to identifyreagpk rpatierst
at risk for pressure ulcersld. § 17. Plaintiff obtained and registered the domain name
“woundrounds.com” in February 200énd thereafter augmented its online presence by using
social media sites such as YouTube, Facebook, LinkedIn, and Twdtef.18. Plaintiff made

its “WoundRounds"software and hardware, as well as Intetveted health care information



servicesavailable “[a]t leasas early as November 1, 200&. 11 1920. Beginning in March
2007, Plaintiff added educational services such as webinars, seminars, tetemmsierand
social media presentations to its “WoundRounds” offerings,{ 21, and has provided
downloadable webinars since early 2014. § 22. Plaintiff recently securddderal trademark
registratiors for its WOUND ROUNDS”system and stylized logand has applied for a federal
trademark foanotherstylized version of its “WoundRoundsiark Id. { 23;id. Ex. 1.

Plaintiff's substantial investments into its product and marketing have paid Itsff.
“WoundRounds” marks have become wkallown throughout the wound care industry as
emanating from Plaintiff alonad. § 24, and have provided Plaintiff with a strongtional
reputation and considerable goodwill with an estimated worth in the millldn§y 2526.

Defendant is a limited liability company organized under the laws of Wyowmitigits
principal placeof business in Laramie, Wyoming.ld. 2. Defendant uses the term
“WoundRight” to denote its goods and services, which according to Plaintiff areaftie &
nearly identical” to Plaintiff's “WoandRounds” goods and services$d. § 27. Defendant’s
affidavit describes its “WoundRight” products as “a complete mobile wound care solution that
automatgs] assessment documentation for wounds, ostomies, and incontinence management.”
[29-1] T 8. Defendant’s “WoundRightlectronicapplication(“app”) is interded for use on
mobile devicesid. { 7, and it is available for download fratmrd-party websites that can be
accessed frordefendant’s website, “woundrightapp.com.” [27] 1 33;-129]1 20, 2526, [29
2] 191 #8. Defendant’s websitevhich was registeteon May 15, 2012, [27] 1 3Zan be
accessed by customers anywhere in the United States, see [27]bfjit 3%istomers cannot
actually download th&/oundRightappdirectly from the website. See [27] 1 33; {2911 20,

2526, [292] 11 #8. Customers lwise cannopurchase supplemental “census credits” to



expand the utility of the app without placing a telephone call to Defendant’s Wyonfiog,. of
[29-1] 19 2527; [292] 11 #15. Defendant does not have (and never has hadplaysical
presence in lihois. [291] 11 3136. Defendant never has sold any products or services to
customers in lllinois. [24] 1 28. It has sent employees to demonstrate and sell its products at
industry conferences around the country, but none of those conferencedlivassn See [27]
1 36; [291] 11 4041. Plaintiff alleges that Defendant’s actions nonetheless specifically targeted
the lllinois market for an electronic wound care and management softystéeens [27] T 12.
Defendant, like Plaintiff, maintaing presence on the Internet beyond its website.
Defendant uses social media, including Facebook and Twitter, to communitatpotantial
customers throughout the United States. [27] iB%EX. 7-8; [29-2] 11 19, 21. Through these
social media chante Defendant promotes its product and calls attention to the wound care field
generally. For instance, in December 2012, Defendant tweeted, “Close thet\gaprbresearch
and clinical practice with WoundRight.” [27] { 48, Ex. 10. This tweet included a link to an
article authored by several individuals associated with Plaintiff (and ekprdesitified as
such). [27] 1 45jd. Ex. 10. Defendantalso usessocial media channel® interact with
individuals ina number of state$27] 37, though it has ndpecifically targeted either its
Facebook postings or Twitter tweets to consumers in lllinois. [29-2] fd®instancepn June
23, 2013 Defendant tweeted, “It was along day that was highlighted by a nurse from
Johnston,lA.She uss W.R. daily and could not stop telling us how much she loves it. Made our
day!"” [27] 1 46;id. Ex. 11 And inFebruary 2013, Defendant mentioned on its Facebook page
that the sister of its CEO uses Defendant’s product in her “1,000 square mileignoractice
based in Thurston, Nebraska. [27] { 8B;Ex. 9. Although lllinois theoretically could be

within an area of this size, see [27] 1 B&fendant has submitted affidavit testimony averring



that the sister of its CEO “igot licensed as a nugsn any state other than Nebraska, [and] she
doesnot work outside of the state of Nebraska.” [29-2] 1 5.

Defendant asomepoint purchased a Google AdWords ad tdygpeared athe top result
when a user searched Google for the term “woundrounds.” [27]i.Z2Bx. 3. The textonly
ad included a link to Defendant’s website and read, “Considering WoundRoubBds?t waste
your time[.] Try the latest wound care app for free!” [27] Ex. 3. Plaintifjak¢hat the Google
ad “falsely indicates that Telemedicine’s products and/or services are & ‘@fasme’ and
otherwise disparagingly suggests that Telemedicine’s products and/oeseakécpoor, inferior
in some unknown manner, should not be used, and/or would be a waste of time to use, when i
fact they are not.” [27] 1 30. Similarly, Plaintiff alleges, the Google ad “misrepresents the
nature, characteristics, and/or qualities of Telemedicine and its goods andioessér Id.
Defendants CEO contends inhis affidavit that Defendant “has never placed any internet
advertisements or sent any email advertisements that are specifically directedrgetad to
individuals or businesses located in lllinois.” {2PY 38. As to the Google ad, he avers ttia
advertisement was not target@dllinois individuals and/or businesses, the advertisement ran for
only five days, and the advertisement will not be run again by WoundRight-1][289. The
CEO further asserts thdfp]rior to the filing of this lawsuit, WoundRight was unaware of
Telemedicine’s existence, was unaware that WoundR8umdoducts and services were
affiliated with Telemedicine, and was unaware that Telemedicine resided imsltind operated
its business in lllinois.” [22] 1 17. Additionally, he avers thatVoundRight has not purposely
exploited the lllinoismarket for its business, either by advertising its products and services on its
web-site or otherwise.” [29-1] | 46.

Plaintiff alleges that Defendant has transacted business in lllinois viawstiadg,



marketing, and solicitation activities; its website; and its placement of its producterstréam
of commerce in lllinois. [27] 11-8. Plaintiff also alleges th&efendantspecifically targeted
Plaintiff and its business in lllinoiBy using aconfusingly similar trademark, intentionally
attempting to cause confusion or create a false association betweeodiistpand Plaintiff,
misappropriating Plaintiff's Illinois clients and consumers, and willfully attemgypto damage
Plaintiff and its lnsiness. [27] ®. Plaintiff alleges that Defendant’s Google ad specifically
attacked Plaintiff, its reputation, and its goodwill in lllinotargetedPlaintiff’'s customers or
potential customers searching for Plaintiff or its product in lllinois; tortiousfarded Plaintiff;
tortiously interfered with Plaintiff’'s prospective business advantage; and wagedirat Illinois
with the full knowledge that Plaintiff would be injured in lllinois. [27]L8.  Plaintiff further
alleges that Defendant committed acts of unfair compethipfiintentionally creating a false
association Telemedicine in lllinois * * * deceptively creating the false/aandhistaken
consumer belief that that Defendant’s products and services efnpifiaen Telemedicine in
lllinois * * *, by attempting to misappropriate consumers in lllinois * * * searclreginternet
for Telemedicine in lllinois * * *, and otherwise damaging the business intet$elemedicine
in lllinois * **** [27] 7 11.
. Discussion

A. Personal Jurisdiction

Notwithstanding the partiesipparent preferencenat the Court addreghe merits of
Defendant’s Ruld2(b)(6)argumentssee P9] at 8, [33] at &H; [35] at 14; [40] at 25, the Court
resolveshe questiorof personal jurisdictio first because “failure to address jurisdiction before
addressing the merits of constitute[s] errov.assan v. J.P. Morgan Chase & C608 F.3d 963,

967 n.1 (7th Cir. 2013) (citin§teel Co. v. Citizens for a Better EnB23 U.S. 83, 93 (1998)).



Indeed, because “[p]ersonal jurisdiction refers to a court’'s ‘power to bripgrgon into its
adjudicative processN. Grain Mktg., LLC v. Greving-- F.3d----, 2014 WL 595767, at *3 (7th
Cir. Feb. 18, 2014) (quotinBLACK’S LAw DICTIONARY 930 (9th ed. 2009))nd “principally
protects the liberty of the nonresident defendawWdlden v. Fiore--- S. Ct.---, 2014 WL
700098, at *7 n.9 (Feb. 25, 2014),must be the “first and fundamental question” resolved,
“‘even when not otherwise suggested, and without respect to the relation of the tpaitties
Steel Cq.523 U.S. at 94 (quotinGreat S. Fire Proof Hotel Co. v. Jone&s/7 U.S. 449, 453
(1900)).

1 Legal Standard

Plaintiff asserts claims arising under the Lanham Act, lllirsisutory law, and the
common law. The Lanham Act does not authorize nationwide service of process, so this Court
sitting in lllinois may exercise jurisdiction over Defendant only if authadrizeth by the United
States Constitution and lllinois lawbe2 LLC v. Ivanoy 642 F.3d 555, 558 (7th Cir. 2011)
(citing Fed. R. Civ. P. 4(k)(1)(A)famburo v. Dworkin601 F.3d 693, 700 (7th Cir. 2010)). The
lllinois long-arm statute “permits its courts to exercise personal jurisdiction on any basis
permitted by theconstitutions of both lllinois and the United Statedd.; see 735 ILCS 5/
209(c). Thus “the state statutory and federal constitutional inquiries mefigeriburg 601 F.3d
693, 700 (7th Cir. 2010).

The federal test for personal jurisdiction undee Due Process Clause of Fourteenth
Amendment authorizes a court to exercise jurisdiction over aasident defendant only if the
defendant has “certain minimum contacts with [the state] such that the maoetesfathe suit
does not offend ‘traditionahotions of fair play and substantial justice.Int'l Shoe Co. v.

Washington 326 U.S. 310, 316 (1945) (quotinglliken v. Meyer 311 U.S. 457, 463 (1940)).



In other words, “it is essential in each case that there be some act by which tharmefend
purposefully avails itself of the privilege of conducting activities within the fostate, thus
invoking the benefits and protections of its lawbklanson v. Denckla357 U.S. 235, 253 (1958).
The requirement that a defendant have “minimum contacts” thwtforumensures that a nen
resident defendant will not be forced to litigate in a jurisdiction as a resu#tnafom fortuitous,
or attenuateatontacts with the forum or the unilateral activity of the plaintiff, the defendant
“should reasonably anticipate being haled into court” théarger King Corp. v. Rudzewicz
471 U.S. 462, 4745 (1985). Plaintiff relies exclusivelyon a theory of specific personal
jurisdiction, see [33] at-11, which means that it must show that the alleged controversy
between the parties “arise[s] out of” or “relate[s] to” the defendant’s forum contaetddition
to establishing that minimum contacts exislelicopteros Nacionales de Colombia, S.A. v. Hall
466 U.S. 408, 414 (1984); see aMtalden 2014WL 700098, at 4 (“For a State to exercise
jurisdiction consistent with due process, the defendant’srelaited conduct must create a
substantial connection with the forum State.”).

The purposeful availmenhquiry “can appear in different guisesTamburqg 601 F.3dat
702 (quotingDudnikov v. Chalk & Vermilion Fine Arts, Inc514 F.3d 1063, 1071 (10th Cir.
2008)), andhis case presents two variations the standard theme. First, Plaintiff alleges that
Defendant committed several intentional to(is addition to statutory and common law
violations). The Seventh Circuit and the Supreme Courvéhdeld that “constitutionally
sufficient contacts can be imputed to a defendant if the defendant is accused oftiognami
intentional tort by actions that are ‘expressly aimed’ at theunforstae”  Mobile
Anesthesiologists Chi., LLC v. Anesthesia Assocs. of Houston Metroplexs23.A.3d 440, 444

(7th Cir. 2010) (citingCalder v. Jones465 U.S. 783, 7890 (1984)); se&Valden v. Fiore--- S.



Ct.---, 2014 WL 700098, at *6 (Feb. 25, 2014) (“A forum State’s exercise of jurisdiction over an
out-ofstate intentional tortfeasor must be based on intentional cobguitte defendant that
creates the necessary contacts with the forumTfhe Seventh Circuit hasharacterizedhis
inquiry as an “epress aiming” tesiffamburg 601 F.3d at 697, and explained that it requires “(1)
intentional conduct (or ‘intentional and allegedly tortious’ conduct; (2) expressydaat the
forum state; (3) with the defendant’s knowledge that the effects wouldtbethelt is, plaintiff
would be injured- in the forum state.”ld. at 703 (citingCalder v. Jones465 U.S. 783, 7890
(1984)); see alsMobile Anesthesiologist$23 F.3dat445. The “express aiming” tesfocuses
attention on whether the defendant intentionally aimed its conduct at the fatenrather than
on the possibly incidental and constitutionally irrelevant effects of that conduct oraiigfpl
Mobile Anesthesiologist$23 F.3d at 445 n.1. Indeed, thepreme Court has emphasized that
“[tlhe proper question is not where the plaintiff experienced a particular injuryfemt éut
whether the defendant’s conduct connects him to the forum in a meaningful Waidén 2014
WL 700098, at *7.

The Supreme Court also has emphasized that the “express aiming% test an
alternative to the minimum contacts ingui As the Court explainethst monthin Walden
“[tlhese same principles apply when intentional torts are involved. In that contextikidugde
insufficient to rely on a defendant’'s random, fortuitous, or attenuated contacts, &we on t
unilateral activity of a plaintiff. A forum State’s exercise of jurisdiction overoatof-state
intentional tortfeasor must be based on intentional occndy the defendant that creates the
necessary contacts with the forumwWalden 2014 WL 700098, at *6 (quotations and citation
omitted)). In the words of the Seventh Circuit, the “express aimingisésterely one means

of satisfying the traditional e process standard set outinternational Shoeand its familiar



progeny.” Mobile Anesthesiologist$23 F.3d at 445 Thus to the extent that the “express
aiming” test applies to this mixedaims case, it is part of the broader minimum contacts query
The second wrinkle in this case is that Defendant’s alleged contacts withuhe dtate
occured almost exclusively via the InterneThe Seventh Circuilong has been “hesit[ant] to
fashion a special jurisdictional test for Interbased based aas” Tamburg 601 F.3d at 703
n.7, andindeedhas concluded that “[u]sing a separate test for Intdvased contacts would be
inappropriate” because the traditional minimum contacts analysis “remains tings toore
modern task.” uBid, Inc. v. The GoDaddy Group, In623 F.3d 421, 431 n.1 (7th Ck010).
Nonetheless, in cases in which the defendant’s alleged contacts with the faeimocstared
online, the Seventh Circuit has noted thatrélevantinquiry typically “boils down” to whether
the defedant has purposely exploited or in some way targeted the forum state’s maeRet.
LLC, 642 F.3d at 5589. “If the defendant merely operates a website, even a ‘highly
interactive’ website, that is accessible from, but does not target, the forum tetatethe
defendant may not be haled into court in that state without offending the Constitutionat
559; see alsdllinois v. Hemi Grp., LLC 622 F.3d 754, 760 (7th Cir. 2010) (“Courts should be
careful in resolving questions of personal jurisdiction involving online contacts to ghatii@
defendant is not haled into court simply because the defendaatayvaperates a website that is
accessible in the forum state, even if that site is ‘interactive.Thus, “[a] plaintiff cannot
satisfy theCalder standardi[e., the “express aiming” tessfjmply by showing that the defendant
maintained a website acs#de to residents of the forum state and alleging tetdefendant
caused harm through that websit&fobile Anesthesiologist$23 F.3d at 446That is true even
where the defendant maintains its website after being placed on notice dégeellgharmed

entity’s identity, location, and ownership of a similar trademark. iGes 444;cf. Walden 2014

10



WL 700098, at *7 (“Petitioner's actions in Georgia did not create sufficient contétis
Nevada simply because he allegedly directed his conduct at plaintiffs whom he kdew h
Nevada connections.”).

If minimum contacts related to the saite present, before exercising jurisdictitime
Court also must consider whether the exercise of personal jurisdiction compbrtgaditional
notions of fair play and substantial justiceBurger King 471 U.S. at 476 (quotinigt’| Shoe
326 U.S. at 320). “Thus, courts in ‘appropriate casesgly evaluate ‘the burden on the
defendant,” ‘the forum Stdte interest in adjudicating the dispute,” ‘the interstptdicial
systems interest in obtaining convenient and effective relief, ‘the interstateiglidigstem's
interest in obtaining the most efficient resolution of controversies,” anghaeed interest of the
several States in furthering fundamentalstabtive social policies.’Burger King 471 U.S. at
477 (quotingWorld-Wide Volkswagen Corp. v. Woodser4 U.S. 286, 292 (1980)). These
considerations are sometimes used to establish the reasonableness ofigurisdietu of a
strong showing of minimum contact8urger King 471 U.S. at 477 (citingleeton v. Hustler
Magazine, Ing 465 U.S. 770, 780 (1984)).

Where, as here, the issue of personal jurisdiction is raised by a motion toschsihis
decided on the basis of written materials, Plditigfs the burden of makingoaima faciecase of
jurisdictional facts. Tamburg 601 F.3d at 700. Jurisdictional allegations pleaded in the
complaint are accepted as true unless provedwiserby affidavits or exhibits.SeePurdue
Research Foundv. Sanofi-Sythelabo, S.A.338 F.3d 773, 782 (7th Ci2003). Plaintiff is
entitled to the resolution in its favor of all disputes concerning relevars faesented in the
record. Id. That said, Plaintiff may not merely rest on the allegations in iended complaint;

“once the defendant has submitted affidavits or other evidence in opposition to thseeagrc
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jurisdiction, the plaintiff must go beyond the pleadings and submit affirmativeerece
supporting the exercise of jurisdictionld. at 783.
2. Analysis

Here, Defendant maintains a website, uses social matiéands industry conferences,
and ran a Google ad. Plaintiff contends ttleseactivities subject Defendant to personal
jurisdiction in Illinois because it intentionally has:

(1) used Plaintiff's trade name and trademark as a search keywordGotgte ad with

the intention of diverting Plaintiff's customers and potential customers to its own

website;

(2) defamed Plaintiffand its product in the Google ad by suggesting thain#f's
product is a wastef time;

(3) disparagedPlaintiff's goods and/or services in the Googlebgdndicating that they
are a waste ofime;

(4) adopted and used a confusingly similar name to Plaintiff's trade name andatadem
and misappropriated the goodwill associated with them; and

(5) attempted to create actual confusion to deceive customers, consumers, industry
personnel, and the general public as to the source of Defendant’s goods and/cs service
and their affiliationor connection with Plaintiffs’.
[33] at 7. These five alleged acts essentially collapse into two actions on Defengant’
running the Google ad and using the name and mark “WoundRighdss several platforms.
Plaintiff contends thahese contets are sufficient to support the exercise of personal jurisdiction
in lllinois underTamburov. Dworkin 601 F.3d 69 (7th Cir. 2010),andits articulation of the
“express aiming” testriginally established iCalder v. Jones465 U.S. 783 (1984)See [33] at
9 (“Jurisdiction is proper because WoundRight's express aim was to tortiowsfgiatwith an
lllinois company’s sales and because the injury occurred in lllinoi?laintiff relies almost

exclusivelyon Tamburoto support itgurisdictionalargument See [33] at 711; [40] at 57. (It
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cites a portion ofTamburcs discussion ofanmark, Incv. Reidy 132 F.3d 1200 (7th Cir. 1997)
see[33] at 9, and independently citdanmarkin its surreply. See [40] at . However
Tamburois but oneof severalSeventh Circuitasesclarifying and applyingCalders “express
aiming” test. A close examination of some of those cadeadsthe Court toconcludethat
Defendant’s contacts with lllinois do not surpass the requisite threshold to singpexetcise of
personal jurisdiction in this case.

As explained inTamburo(and several other Seventh Circuit cases), the Supreme Court’s
decision inCalder v. Jones465 U.S. 783 (1984), “provides some contours for theppaeful
direction’ requirement in the context of a suit alleging intentional torfamburg 601 F.3d at
702; see alsdWalden 2014 WL 700098, at *6 Calder v. Jones465 U.S. 783, illustrates the
application of these principles.”)a Calder, plaintiff Shirley Jones oPartridge Familyfame
sued defendants National Enquirer, Inc., its local distributing company, [daticmal Enquirer
reporter and editor after theyrote, edited,published and distributedan allegedly libelous
article about her. Se@alder, 465 U.S. at 7886. TheNational Enquireris based in Florida,
and the article was written and published there. Plaintiff sued in Caéifdrawever, which is
where she lived, and where 600,000 copies of the issue containing the articlesirdretek.
National Enquirer, Inc., and the local distributing company acceded to thesexefqersonal
jurisdiction over them, but the writer and editor of the stogued that they were not subject to
personal jurisdiction in California because they were not responsible for thazimes
distribution in California, they had no economic stake in its sales there, and thedbrkiseof
the article’s effect on Jones was not sufficient to confer jurisdiction.idSae 78587, see also
Tamburq 601 F.3d at 702. The Supreme Court rejected the writer's and editor’s arguments,

explaining,

13



Petitioner South wrote and Petitioner Calder edited an article that they knew

would have a potentially devastating impact upon [Jones]. And they knew that

the brunt of that injury would be felt by [Jones] in the state in the State in which

she lives and works and in which tRational Enquirerhas its largest circulation.

Under the circumstances, petitioners must ‘reasonably anticipate [@éatihto

court there’ to answer fahe truth of the statements made in their article. An

individual injured in California need not go to Florida to seek redress from

persons who, though remaining in Florida, knowingly cause the injury in

California.

Calder, 78990 (citations omitted). The Supreme Court recently reiterated that “[tlhe crux of
Calder was that the reputatiebased ‘effects’ of the alleged libel connected the defendants to
California, not just to the plaintift Walden 2014 WL 700098, at *6.

The Seventh Circuit hadistilled from the Supreme Court’s analysis Galder a three
pronged“express aimingtest for persoal jurisdiction in the contextf intentional torts: “(1)
intentional conduct (or ‘intentional and allegedly tortious conduct’); (2) expressigd at the
forum state; (3) with the defendant's knowledge that the effects would be fedt is, the
plaintiff would be injured- in the forum state.” Tamburg 601 F.3d at 703. The court has
recognized that although these requirements are fairly straightforwalgingpthem in specific
cases, particularly those alleging tortious acts committed over the Inteanebe challenging.
Id.; see alsauBid, Inc. v. The GoDaddy Grp., In623 F.3d 421, 433 (7th Cir. 2010) (“We
recognize that our analysis here does not provide crisp, bright lines for distids and
litigants, but this is a field of law where the Supreme Court has repeatéaibed opportunities
to draw such bright lines.”). Indeed, tt8eventh Circuithas acknowledgedthat its own
application of the test hasvolvedover time SeeMobile Anesthesiologist$23 F.3d at 445;
Tamburg 601 F.3d at 704. The Court discusses some of the highlights below.

In Wallace v. Herron 778 F.2d 391 (7th Cir. 1985), a plaintiff from Indiana sued

defendants from Californian his home forum ofindiana The plaintiff alleged that the
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defendants maliciously prosecuted him in California. Wedlace 778 F.2d at 392. The district
court dismissed the case for lack of personal jurisdiction, and the Seventh Cincugchf The
court rejected @intiff’'s contention thaCalder stood for the proposition that “any plaintiff may
hale any defendant into court in the plaintiffs home state, where the defendant hasantscont
merely by asserting that the defendant has committed an intentional tort agaipistirttigs.”
Wallace 778 F.2d at 394, see alstwbile Anesthesiologist$23 F.3d at 445. Thé&/allacecourt
reasoned that “the key @alderis that the effects of an alleged intentional tort are to be assessed
as part of the analysis of the defendant’'s relevant contacts with that fodhether these
effects, either alone or in combination with other contacts, are sufficient to suppersonam
jurisdiction will turn upon the particular facts of each cas@/allace 778 F.2d at 395. Thés,
“Calderdid not alter the prevailing jurisdictional requirement that the defendant musteeingag
conduct that ‘create[s] a “substantial connection” with the forum statartiburg 601 F.3d at
705 (quotingWallace 778 F.2d at 395);caord Walden 2014 WL 700098, at *6 Because the
defendants’ only connections with Indiana were the legal papers they servedlaceWadre,
the court found personal jurisdiction wanting even though plaintiff had alleged an intentiona
tort. SeeWallace 778 F.2d at 395. The court found the case to be distinguishabl€ &loler,
where the harm alleged “was uniquely related to California because the emdistresds and
injury to professional reputation suffered by the plaintiff were primarilyesult of the
publicaion of the story to other California residentdd.; accordWalden 2014 WL 700098at
*6.

The Seventh Circuit suggested a more expansive vi€alolerin two subsequentases,
Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club Ltd. PartnersBf{pF.3d 410

(7th Cir. 1994), andanmark, Inc. v. Reidyl32 F.3d 1200 (7th Cir. 1997). Although the court

15



has since expressly clarified that it “view[#jallaceas a correct statement of the standard set
down by the Supreme Court¥obile Anesthesiologist$23 F.3d at 445 Indianapolis Colts
andJanmarknonethelessemain valid and offer insight into the complex and evolving nature of
the “express aiming” testIn Indianapolis Coltsthe court suggested that the state in which the
alleged victim of a tort suffers the injury of that tort automaticatigy obtain personal
jurisdiction over the alleged tortfeasor. 3edianapolis Colts34 F.3d at 412; see aldobile
Anesthesiologiss623 F.3d at 445Tamburg 601 F.3d at 7096. The court actually held,
however, that it “need not rest on so austere a conception of the basis of personaiqgutisdict
because the plaintiff was injured in Indicenad the defendant planned to “enteridiana by way

of national broadcasts of its football games. Bekanapolis Colts 34 F.3d at 412; see also
Mobile Anesthesiologist$23 F.3d at 445famburg 601 F.3d at 7096. Similarly, in Janmark

the court concluded that a court in lllinois had personal jurisdiction over a Cali&roggping

cart manufacturer that allegedly interfered with blginess interests of an lllinois shoppragt
manufacturer by infringing othe latter'scart design and threatening one of its customers in
New Jersey. SeeJanmark 132 F.3d at 120R3. The court emphasized the importance of
plaintiff's injury in lllinois, seeid., and“did not discuss whether the defendants in that case had
expressly aimed their conduct at the forum state, or even whether the defendanth&new
plaintiff was located there or had suffered harm thefddbile Anesthesiologist$23 F.3d at
445,

The Seventh Circuihas acknowledgethat “Janmarkis hard to reconcile withVallace

! The Seventh Circuit was prescient in this regard. The Supreme \@ourecently emphasized in a
case not cited or brought to the Court’s attention as supplemental authcgithdryparty- that “Calder
made clear that mere injury to a forum resident is not a sufficient connectima flrum. Regardless of
where a plaintiff lives or works, an injury is jurisdictionally relev@nly insofar as it shows that the
defendant has formed a contact with the forum Stafédlden v. Fiore--- S. Ct.---, 2014 WL 700098,
at *7 (Feb. 25, 2014).
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and to a lesser extent, withdianapolis Colts— at leat if Janmarkis understood as broadly
authorizingpersonal jurisdiction wherever a tort victim is injuredlamburqg 601 F.3d at 705.
But the three cases nonetheless can be harmonized because all thr€&ealdeatb require a
forum-state injuryand ‘something more’ directed at that state before jurisdiction over a foreign
defendant may be considered propeidd. at 706. Even inJanmark the court“ultimately
considered the relationship between the allegedly tortious conduct and the forumselfdte

Id.; accordWalden 2014 WL 700098, at *8 (“The proper focus of the ‘minimum contacts’
inquiry in intentionaitort cases is ‘the relationship among the defendant, the forum, and the
litigation.” (quoting Calder, 465 U.S. at 788)).1t is this “injury plus” view of theCalder
“express aiming” test that the Seventh Circuit consistently has applied in its energ line of
relevant case law, beginning witlamburov. Dworkin 601 F.3d 693 (7th Cir. 2010).

In Tamburq the plaintiff was an lllinois resident who operated a-doegeding software
business. He alleged that the defendants used the Internet to retalias¢ laga for copying
dog-breeding data they had posted online. Specifically, the plaintiff alleged tletisefthe
defendants, who were scattered across the United States and Canada, “engaged mted conce
campaign of blast emails and postings on their websites accusing him of steailirdata and
urging dog enthusiasts to boycott his productdmburg 601 F.3d at 697. “In some of these
messages, readers were encouraged to boycott Tamburo’s products; in others, Fditihois’
address was supplied and readers were urged to contact and harassdhah.706. One of
these defendants personally contdgbdaintiff by email, accused him of theft, and demanded
that he remove the stolen data from his webdde. Plaintiff also claimed that these defendants
sent some of their messages to another defendant that was located in Austalfustralian

defendant in turn posted the messages to a private listserv aimed at-threeltigg community.
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Id. at 697. Applying the “injury plus” variant of th@alder “express aiming” test, the court
concluded that the American and Canadian defendants “exprassdg”atheir conduct at
lllinois, but that the Australian defendant did not. Beat 706-08.

As to the American and Canadian defendants, the court found impettantff's
unrefuted allegations that these defendants “specifically aimed theiutodbmduct at Tamburo
and his business in lllinois with the knowledge that he lived, worked, and would suffer the ‘brunt
of the injury’ there.” Tamburq 601 F.3d at 707. The court reiterated that the American and
Canadian defendants “purposely targeted Tamburo and his business in lllinois varptéss
goal of inflicting commercial and reputational harm on him there, even thoughatleged
defamatory and otherwise tortious statements were circulated more giticsess the Internet.”

Id. It contrasted this behavior with that of the Australian defendant, over whom it contheded
exercise opersonal jurisdiction was improper. That defendant “allegedly facilitated thi@gpos
of some of the individual defendants’ tortious messages on the cgisgaivate Breedmate
Yahoo! listserve.” Id. at 708. The court was unable to “conclude that [the Australian
defendant’s] reposting of an unspecified number of messages of unspecified (but tortious)
content to a private listserve of unspecified scope readh is enough to establish that [the
Australian defendant] ‘expressly aimed’ its allegedly tortious condutiinatis.” 1d. Important

to the court in this regard was the absence of allegations that the Austraéindasef‘reposted
emails specificdy calling for a boycott of Tamburo’s lllinoibased business,” or that “anyone
associated with” the Australian defendant “acted with the knowledge thatufamperated his
business in lllinois or with the specific purpose of inflicting injury ther&” The court also
noted that “[ijn a case involving stafadbne Internebased defamatiorGalder might require a

showing that the defendant intended to reach fostate readers.1d. at 708 n.10.
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The Seventh Circuithas continued tendorsethe “injury plus” vaiant of theCaldertest
in cases subsequentTamburo InuBid, Inc. v. The GoDaddy Group, LL.623 F.3d 421, 427
(7th Cir. 2010), which involved allegations of cybersquatting and trademark infringement, the
court found it unnecessary to apply thaldertest because the defendant’s “actual contacts with
lllinois meet the constitutional standard for minimum contactdd. at n.1. The court
nonetheless noted thaCaldercan be read as authorizing personal jurisdiction in the home state
of the victim ofalmost any alleged intentional tort, but it need not and should not be read so
broadly. Tamburq Wallace andIndianapolis Coltg ] are consistent in requiring ‘something
more’ beyond injury in the forum stafeom an alleged intentional tort.”ld. The court also
emphasized that plaintiffs seeking to establish personal jurisdiction on theobdsi®rnet
contacts “must still prove that the defendant had constitutionally sufficiemaaterwith the
forum and that the defendant’s contacts wemgpterally and substantively related to the lawsuit.
Without that showing, the mere fact that the defendant allegedly caused hammdugcting
business or advertising over the Internet is not adequate to establiditiiomnsin the plaintiff's
chosen foum state.” Id. at 431. The couradditionally cautioned against “adopting an overly
expansive test of jurisdiction for interneised commerceld. at 432.

The Seventh Circuit continued on this trajectoryMobile Anesthesiologists Chicago,
LLC v. Aresthesia Associates of Houston Metroplex, ,P683 F.3d 440 (7th Cir. 2010), in
which it did have occasion to apply thealder test. In Mobile Anesthesiologistsan
anesthesiology business based in Chicago registered and used the website
www.mobileanestbsiologists.com and owned and used the federally registered trademark
MOBILE ANESTHESIOLOGISTS. 623 F.3d at 442. The defendant, antane anesthesiology

practice based in Houston, Texas, registered the domain wamemobileanestheia.corand
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provided aesthesiology services in the t&ion area.After the defendant failed to respond to
the plaintiff's ceaseand-desist letterthe plaintiff suedthe defendantin lllinois federal court
under the federal antiybersquatting statuteThe plaintiff contended that the defendant should
be amenable to suit in lllinois because it “maintained a website with a name similar to
[plaintiff's] trademark, with constructive notice of that trademark thankigleontiff's] federal
registration,” and “after receiving the ceas®ldesistletter, maintained its website with actual
notice of [plaintiff's] identity, location, and ownership of a similar markd. at 444. The
Seventh Circuit rejected this argument and found the plaintiff's evidence flemiddat “took
express aim at lllingi’ to be “inadequate.”ld. at 446. Echoing the reluctance it expressed in
uBid to creating an overly expansive test of jurisdiction in the Internet dptiexcourt held that
“[a] plaintiff cannot satisfy th&€alderstandard simply by showing that the defendant maintained
a website accessible to residents of the forum stadealleging that the defendant caused harm
through that website.”ld. (citing Panavision Int'l, L.P. v. Toepperi4l F.3d 1316, 1322 (9th
Cir. 1998)). Although the court recognized that “[a] defendant’s deliberate anchummugi
exploitation of the market in a forum state, accomplished through its websitdl as Weough
other contacts with the state, can be sufficient to establish personal jiorsticl. at 446, it
found only an insignificant “relationship among the defendant, the forum, and thedrtigati

this instance.uBid, Inc, 623 F.3d at 433 (quotation omitted). The court also rejected plaintiff's
contentions that defendant “expressly aimed” its activities at lllinois afteiving the cease
anddesist letter. Mobile Anesthesiologist$23 F.3d at 44@7. It found “express aiming”
lacking under the “injury plus” test: “[tjo find express aiming based solely on tleadint’s
receipt of that letter would maley defendant accused of an intentional tort subject to personal

jurisdiction in the plaintiff's home state as soon as the defendant learns wilsiatbas. Calder
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requires more.”ld. at 447. In doing so, the court made clear that the “more” must relate to the
forum state it stated that “the cases that have found express aiming have all relied on evidence
beyond the plaintiff's mere residence in the forum statéd: To illustrate this point,t
highlighted the Calder defendants’ connections to Californjathe Tamburo defendants’
publication of Tamburo’s lllinois address and encouragement to others to hardleereinand a

Ninth Circuit defendant’'s “broader scheme of registering prominent trattsnmas domain
names for the purpose of extorting money fittvern marks’ owners.” Sead.

The court “boil[ed] down”its inquiry further— and invokedTamburobut not Calder
itself — inbe2 LLC v. lvanow42 F.3d 555, 558 (7th Cir. 2011). Ha2 the court asked whether
defendant “purposely exploited the lllinois markethis alleged capacity as the-fmunder and
CEO of be2.net, a dating website that competed with plaintiff's be2.clomat 556, 558.The
court concluded that the defendant had not, because he had not “deliberately targeted or
exploited the lllinois market.”ld. at 559. The record showed that “just 20 persons who listed
lllinois addresses had at some point created free dating profiles on be2.net,” amdirthe ¢
reasoned that “[e]ven if these 20 people are active users who live in lllinois, theutonst
requirement of minimum contacts is not satisfied simply because a few tedider registered
accounts on be2.net.’Id. The court deemed these contacts “attenuated!’ held that they
“could not give rise to personal jurisdiction without offending traditional notionsiroplay and
substantial justice.”ld. The court distinguished the case fraBid by pointing out the lack of
evidence that defendant targeted thinois market and his lack of interactions with the be2.net
members from lllinois. Seml. The case was more likKdobile Anesthesiologistghe court
concluded, “where the accessibility of the website in Illinois was not surffitbeshow conduct

targeted at the state.ld.
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In its most recent casxamining personal jurisdiction in the context of intentional torts,
Felland v. Clifton 682 F.3d 665 (7th Cir. 2012), the Seventh Circuit reiterated that its inquiry
“focuses on whether the conduct eriging the claim[ ] was purposely directed at the forum
state.” Felland 682 F.3d at 674 (quotinbamburg 601 F.3d at 702). The court found that the
first and third requirements of the “express aiming” test were easily satiséeause the
defendant allegedly made intentional misrepresentations and “there [was] no ddubt tha
[defendant] knew the alleged harm would be felt in Wisconsid.”at 675. The court noted
that defendant “knew from the beginning” that the plaintiffs were Wisconsin residieat
several documents possessed and signed by defendant noted that fact, and that defendant
“directed multiple communications via several different media” to the plaintiffgsconsin
home. Id. The court also found the second element (express aimihg &drum state) satisfied
because plaintiffs alleged that defendant’'s communications to them in Wiscolhaththem
into a false sense of security and induced them to become further entrenched iandefend
fraud. Seed. at 676. In other words, there was “injury plus.”

The Court takes severahportantlessons from this line of cases. First, th&press
aiming” test cannot be satisfied merely by allegations of intentional tortious aondu
“Something more” is neededlamburqg 601 F.3d at 706ee alsdviobile Anesthesiologist$23
F.3d at 447 (noting thatCalderrequires more” than accusations “of an intentional ypuBid,

623 F.3d at 427 n.1 (reconcilifigamburg Wallace andIndianapolis Coltson the basis that all
three require “somethg more’ beyond injury in the forum state from ateged tort”). In the
Internet context, that means that plaintiffs “must still prove that the defendaht ha
constitutionally sufficient contacts with the forum and that the defendant’s tontsse

temporally and substantively related to the lawsuit. Without that showing, the actrindt the
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defendant allegedly caused harm by conducting business or advertising okgerhet is not
adequate to establish jurisdiction in the plaintiff's chosen fostate.” uBid, 623 F.3d at 431
see alsdHemi Gip., 622 F.3d at 758.Second, the “something more” must relate to the forum
state and cannot be satisfied by “the plaintiffs mere residence in the foabei sMobile
Anesthesiologisi523 F.3d at 447. That is, the defendant must have some knowledge that the
plaintiff lives or does business in the forum state or act specifically with tipesgriof inflicting
harm to the forum. Tamburqg 601 F.3d at 708; see al8tobile Anesthesiologist$23 F.3d at
445n.1 (noting that referring to the “express aiming” test as such “properly atisation on
whether the defendant intentionally aimed its conduct at the forum state, rathesntithe
possibly incidental and constitutionally irrelevant effects of tt@mtduct on the plaintiff”).
Third, the specific naturand substancef the alleged contacts remains significant even under
the “express aimingtest. The differences in the nature of the American and Australian
defendants’ contacts with the forum Tramburq for instance, were crucial to the court in
concluding that the former was subject to personal jurisdiction but the lattewotvaideed, the
“express aiming” test need not even enter the analysis if a defendant’s delibplaitateon of

the forum state is sufficiently robust. SeBid, 623 F.3d at 427 n.1. And, finally, Interdssed
contacts do not give rise to any particularly expansive or sp@ommhum contactgest. See
uBid, 623 F.3d at 434d. at 431 n.1;Hemi Grp, 622 F.3d at 7589; Tamburqg 601 F.3d at 703
n.7. But seéWalden 2014 WL 700098, at *7 n.9 (expressly leaving open “questions about
virtual contacts” and “intentional torts * * * committed via the Internet or othectreleic
means”).Regardless of how the minimum contacts analysis is fraprethe medium through
which the contacts are madége bottom lineinquiry is whether thenature of the relationship

among the defendant, the forum, andIttigation makes it fair to exercise jurisdiction over the

23



defendant. SeeBid, 623 F3d at 433; see als@alden 2014 WL 700098, at *8 (“The proper
focus of the ‘minimum contacts’ inquiry in intentiortakt cases is ‘the relationship among the
defendant, the forum, and the litigation.” (quoti@glder, 465 U.S. at 788)).

That relationship is tenuous at best hereRlaintiff has alleged that Defendant
intentionally usedPlaintiff's trade name and mark in a Google ad, thergiginging on
Plaintiff's trademark, defaming and disparaging Plaintifnd interfering with Plainiff's
businesg. This is enough to satisfy the first element of the “express aiming” testT &Balaurg
601 F.3d at 704.Plaintiff's allegations fail to satisfy the second and third elements, however.
Following the lead of the Seventh Circuit, the Court treats these two elewmgeitser. Sel.

The content of Defendant’s Google ad had nothing to do with lllinois, and Plaintiff has
not alleged that the ad wapecificallyaimed at Illinois or even viewed by customers or potential
customers in lllinoisThe only connection between Defendant’s allegedly tortaiand the
forum state is Plaintiff's location thereThe same is true of Defendant’'s use of the allegedly
infringing and confusing “WoundRigs’ mark. “But the plaintiff cannot be the only link
between the defendant and the foruriWalden 2014 WL 700098, at *5. Under Supreme Court
precedent, as interpreted the Tamburoline of cases, “something more” is required; “mere
injury to a forum resident is not a sufficient connection to the forum/alden 2014 WL
700098, at *7. Otherwise defendants could be haled into court anywhere anytime a plaintiff
alleged an intentional tort, and tli@mburoline of cases makes clear that the “expressray”
test “need not and should not be read quite so broadBid, 623 F.3d at 427 n.1. The Seventh
Circuit accordingly has held that personal jurisdiction is proper under the “sxqresg” test

only where the allegedly tortious conduct is somehow connected to the forum Istatther

2This is not to say that Plaintiff's allegations necessarily can or have oveefiedant’'s Rule 12(b)(6)
motion to dismiss these counts. Because the Court concludes that it lesisapgurisdiction over
Defendant, it cannot and does not reach the merits of the 12(b)(6) motion.
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words, “[tlhe proper question is not where the plaintiff experienced a partiojplay or effect
but whether the defendant’s conduct connects him to the forum in a meaningful Waidén
2014 WL 700098, at *7.For instance, inTamburg the American and Canadian defendants
expresslyencouraged the boycott of the plaintiff's products and supplied his address in some of
their messages and did both with the full knowledge that plaintiff lived and worked in lllinois
and would be harmed there. Sksmburg 601 F.3d at 706. The court found jurisdiction over
those defendants, but not over the Australian defendant that did not know that Tamburo resided
in lllinois or specifically seek to cause harm there. 8eat 708. Similarly, in Walden the
Supreme Court concluded that “[p]etitioner’s actions in Georgia did not credtgesuf€ontacts
with Nevada simply because he allegedly directed his conduct at plaintiffs whomvd&de
Nevada connections.Walden 2014 WL 700098, at *7.

Regardless of whether Defendant knew that Plaintiff was located inidllisee [27] 1
10, 39; [292] 11 1718, the“injury plus” (and minimum contactgequirement is not met here,
particularly if Calderin fact “require[s] a showing that the defendamtended to reach forum
state readers.”Tamburg 601 F.3dat 708 n.10. None of Defendantdeged contacts- its
website, Facebook page, Twitter feed, and conferbased marketing effortswas targeted or
aimed at lllinois, or prompted any more thHzappenstance interactions with lllinois residents or
businesses. Defendant has not distributed its product in lllinois, and it has neshxpoeight
to do so. Its affidavitsdemonstrate that it has not exploited or benefited from the lllinois market

in any measurable way, a point that Plaintiffs amended complaint implicitlyedesc This

% Plaintiff has intimated that Defendant’s affidavit “lacks complete crityibi[33] at 7 n.3; see also [40]

at 2 (alleging that the affidavit contains “numerous misrepresentatidnisadiruths”), but the affidavit

is not so facially incredible that the Court finds it appropriatdisregard at thistage. Contrée2 LLC

v. Ivanov 642 F.3d 555, 5538 (7th Cir. 2011). Moreover, Plaintiff has not countered Defendant’s
evidence with anything beyormbnclusory andnflammatory allegations as to its veracity. Faedue
Research Found. v. Sanofi-Synthelabo,, 328 F.3d 773, 783 (7th Cir. 2003).
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makes Plaintiff more like the defendant anesthesiologid¥lamile Anesthesiologistsor the
defendant “CEOQO” inbe2 than the defendant imBid. The latter purposely exploited and
benefited substantially from the lllinois market, whereas the former wihgd incidentalge
minimis and constitutionally inadequate Internet contacts with lllinois. The sanmaeisof
Defendant. Accordingly, the Court grants in part Defendant’s omnibus motion tissl{28],
for lack of personal jurisdiction.

Plaintiff seeks to avoid this result bgquestingurisdictional discoveryto “determine
how much WoundRight knew about WoundRounds (or Telemedicine), and whether
WoundRght has other minimum contacts with lllinois, in addition to its electronic entry into
lllinois and its intentional tortious conduct[ ] directed at Illinois and lllirmasumers.” [40] at
8. This requestespectfullyis denied. Plaintiff has provided the Court with 17 exhibits spanning
approximately 75 pages, see [27] & {2] and, after carefully reviewing these documents, the
Court has been unable to locate eaesingleexplicit reference to lllinois or any suggestitrat
Defendantmay purposely havéargeted lllinois or its residentsMoreover, Plaintiff has not
indicated what it expects to uncover through jurisdictional discovery that could €stabli
minimum contacts beyond the conta@keady allegedland thus accepted as true unless
specifically refuted, see pg. 14uprg in relation to this case. It appears that Plaintiff hopes to
establish general jurisdiction by searching for contacts beyond thossdredathis case. The
Court is skeptical that Plaintiff could establish general jurisdiction whetaasrwith the forum
state areinsufficient to support specific jurisdiction. General jurisdiction “means that the
defendant can be required to answer any claim that arose anywhere in the worldcamesr
that the defendant be ‘essentially at home’ in the foruAbelesz v. OTP d&hk 692 F.3d 638,

651 (7th Cir. 2012). Nothing in this case suggests that Defendant is “essentially atheoene”
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And to the extent that Plaintiff believes that Defendant may be subject talgemesdiction or
has other, more robust contacts with lllinois, the pertinent contacts should be paibtelnible
— just like the collection of exhibits that Plaintiff already has assembled and tacktenthe
Court.

The Seventh Circuit has held that “[a]t a minimum, the plaintiff must establish a
colorable or prima facie showing of personal jurisdiction before discovery should betgerimi
Cent.States, 8. & Sw. Areas Pension Fund v. Reimer Express World C&ROF.3d 934, 946
(7th Cir. 2000). BecausePlaintiff hasfailed to make such prima facie showing, and has not
indicated how additional discovery from Defendant would enable it to do so, the Court in its
discretiondeniesherequest fojurisdictionaldiscovery.

1. Conclusion

For the reasons statetbove, theCourtgrants Defendant’s motion to dismiss for lack of
personal jurisdiction. [28]. Because the Court lacks personal jurisdiction over Defehdant
does notassesshe merits of Defendant’alternative request$o dismiss for improper venue,
transfer venueandto dismiss certain counts of Plaintiffs amended complaint filurato state
a claim. See Walden 2014 WL 700098, at *3 n.5 (“Because we resolve the case on
jurisdictional grounds, we do not decide whether venue was proper in N§vadehe case is
dismissed without prejudice to-féing in a forum that may exercise personal jurisdiction over
Defendant.

Dated: Marcti4, 2014 ‘z;és a E ::/

Robert MDow, Jr
United States District Judge

* To the extent that the Court has considered the parties’ arguments on the vemuiés€ourt would
be inclined to transfer venue to the District of Wyoming pursuant to 28 U.S.C. § 1404(a), df it ha
jurisdiction to do so.
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