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U.S. DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

In re: )
) CaséNo. 13-3434
QUALTEQ INC., d/b/a/ VCT )
NEW JERSEY, INC.et al., )
) Appeal from:
Debtors. ) BankruptcgaseNo. 12-5861
)

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

On July 2, 2013, Development Specialists, [(iDSI”), solely in its capacity as
liquidator, requested an ord@yrsuant to Federal Rule of Bauptcy Procedure (“Rule”) 8011,
dismissing the pending appeal for the reasonseudtin its memorandumbjecting to Goldstein
& McClintock LLLP’s (*G&M”) motion to stay. (R. 16, Mot.) For the following reasons, the
Court grants DSI’'s motion to dismiss.

BACKGROUND

On May 8, 2013, Goldstein & McClintock LLLfed an appeal disputing the United
States Bankruptcy Court for the Northern Dadtof Illinois’ (the “Bankruptcy Court”) order
which granted the Chapter 11 trustee’s MotioAtthorize Limited Waiver of Privilege (the
“Waiver Order”). (R.1.) G&M desibed the issue on appeal as follows:

Whether the Bankruptcy Court erred oncluding that granting the [Clhapter 11

trustee’s motion requesting authorizatiorex@cute a limited privileged waiver was in

the best interests of the estate.
(R.1at3)

G&M is the former bankruptcy counsel foetdebtors. DSI, as liquidator, has been

conducting an investigation into G&M’s conduct @hd fees that G&M inaued. (Mot. at 1.)
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In furtherance of that investagjon, DSI's predecessor, Fred Caruso, waived the attorney-
client privilege held by the debtors prior t@ laippointment as truest for the debtors (the
“Waiver”).! (ld. at 1-2.) Mr. Caruso (th&rustee”) “concluded thahe Waiver would facilitate
an investigation of potentialains for disgorgement or otheauses of action against the [G&M
and others] that would maximize the value & #states.” (Mot. at 4.) The Trustee also
concluded that the Waiver would assist vilih U.S. Attorney’s peding investigation into
related matters as wellld() The Trustee effectuated the Waiver by executing the Limited
Waiver of Privilege, dated May 3, 2013d.j The Limited Waiver stated in part:
I, Fred C. Caruso . . . hereby waive, &irpurposes, any privilege that exists in
connection with communications, prior to mgpointment as Chapter 11 trustee in the
Cases, between and among any of the Delatod any of their attneys, professionals,
officers, employees and dat®rs and/or any other persacting on their behalf in any

representative capacity whatsoever, inclgdy not limited to the persons and other
entitieslistedin Exhibit 1 hereto.

(1d.)

On April 18, 2013 — before he effectuated Waiver — the Trustee filed the Waiver
Motion with the Bankruptcy Court to obtain @pproval of the Waiver. On April 30, 2013, after
hearing argument, including from G&M, the mauptcy Court granted the Waiver Motiond.(
at 5.) The Bankruptcy Court then entered the \Wa@rder that is the bject of G&M’s appeal.

The Waiver became effective on May 22, 2018l. &t 6.)

! According to DSI, Caruso was appointed trustee “giallegations of millions of dollars of pre-petition
fraudulent transfers by the Debtors’ presand former principal¢ii) a criminal referral to the U.S. Attorney for
investigation of possible criminal misconduct by the Debtimsher principals [], and (iii) the Debtors’ inability to
confirm a consensual plan.” (Mot. at 3.)



ANALYSIS

DSl sets forth two arguments for dig®sal: (1) G&M lacks sufficient standing to
prosecute the pending appeal and (2) the appeabot. (Mot. at 6-10.) The Court need not
address DSI's mootness arguments because G&Ml maiehave sufficient standing to bring this
appeal.

Notably, G&M only directly responds to DS mootness argumentpt to its standing
argument. In fact, G&M only asserts its purpotedis for standing infaotnote. (Resp. at 5,
n. 1.) This is problematic for two reasons. t-ifa party can waive aargument by presenting it
only in an undeveloped footnotelarmon v. Gordon712 F.3d 1044, 1053 (7th Cir. 2013)
(citing Parker v. Franklin Cnty. Cmty. Sch. Carp67 F.3d 910, 924 (7th Cir. 2012png v.
Teachers’ Ret. Sys. of.|Ib85 F.3d 344, 349 (7th Cir. 20098econd, G&M contends that it has
standing under 11 U.S.C. § 1109(b), yet that staloés not address standitagbring an appeal.
(Resp. at 5, n. 1.) Rather, that statute allowsty painterest to “raise and [] appear and be
heard” in a Chapter 11 bankraptcase. 11 U.S.C. § 1109(BEe, e.g., In re Thorpe Insulation
Co., 677 F.3d 869, 883-84 (9th Cir. 2012) (explaining the difference between bankruptcy
standing, by citing in part to 11 UGS.8 1109(b), and appellate standirgpe also Greater SE
Comm. Hosp. Foundation, Inc. v. Poité86 F.3d 1, 6 (D.C. Ci2009) (stating that the
language of 11 U.S.C. § 1109(b) gons proceedings only in banlatcy court, and not appeals
therefrom) (citingn re Am. Ready Mix, Inc14 F.3d 1497, 1502 (10th Cir. 1994) (“Section
1109(b) says nothing about a g&ststanding to appeal.”)n re PWS Holding Corp228 F.3d
224, 248-49 (3d Cir. 2000) (8 1109(b) “confers bretahding at the tridével” but “courts do
not extend that provisioto appellate standing”))n re Assante,No. 12—CV-5309, 2013 WL

787968, at *3 n. 7 (S.D.N.Y. Mar. 4, 2013) (“But merbBing a party in interest is insufficient



to confer appellate standing in a bankrugppeal.”). Significantly, G&M cites no authority
demonstrating that 11 U.S.C. § 1109(b) permits filécan appeal, rathéhan to intervene and
participate in a Chapter 11 proceeding.

Moreover, “only those persons affectedymgarily by a bankruptcyprder have standing
to appeal that order.in re Ray 597 F.3d 87, 874 (7th Cir. 2010) (quotation omitted).
Specifically, an entity “has standing to objecatoorder if [it] can demonstrate that the order
diminishes [its] property, increases [ilgirdens, or impairs [its] rights.”ld.) (citation omitted).
Here, at most, in a footnote, G&M contends thats an “allowed’ but unpaid claim against the
bankruptcy estate (and is therefdooth a creditor and a partyimerest.)” (Resp. at 5, n. 1.)
G&M provides no basis for this assertion, hoeewnor does it describe its purported “allowed
but unpaid claim.” Rather, the issue for appebdtes to whether ¢hTrustee’s waiver of
privilege disadvantagdtie estates Any claim G&M has is separateom those of the estate and
is insulated from the impact which the waiveay have had on the estates. Indeed, “itis
undisputed that sufficient fundsyebeen reserved to pay all attorneys’ fees and expenses to
which G&M may be entitled from the estates.”. @, Reply at 3.) In fa, G&M, in its brief
response, does not dispute DSI's statementstthas reserved sufficient funds to pay all of
G&M's fees. See, e.gMot. at 2, 6.) G&M, therefore, laska sufficient pecuniary interest to

establish standing to appeal the Bankruptcy Court’s Waiver Order.



CONCLUSION
The Court grants DSI's motion to dismasd dismisses G&M'’s appeal for lack of

standing.

DATED: September 3, 2013

ENTERED

AMYJ.ST.%})
U.S. District Cout Judge



