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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN THE MATTER OF THE COMPLAINT OF )
INGRAM BARGE COMPANY AS OWNER )
OF THE M/V DALE A.HELLER AND THE )
1B9525, IN025300, INO85089, IN095041, )
INO96081, IN107057, AND IN117513, )
PETITIONING FOR EXONERATION FROM
OR LIMITATION OF LIABILITY,

Civil Action No.: 13 C 3453
Civil Action No.: 13 C 4292
(Consolidated)

Consolidated with,

IN THE MATTER OF AMERICAN
COMMERCIAL LINES, LLC, AS OWNER
AND INLAND MARINE SERVICE, INC. AS
OWNERPRO HAC VICEOF THE M/V LOYD
MURPHY FOR EXONERATION FROM OR )
LIMITATION OF LIABILITY. )

)
)
))
) Judgémy J. St.Eve
)
)
)
)

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Inland Marine Service, In¢:IMS”), as opeator and ownepro hac viceof the M/V
Loyd Murphy (“Loyd Murphy”), has filed a main for summary judgment as to all claims
against it and the Loyd Mphy pursuant to Federal Rule of Civil Procedure 56(a). (R.637). For
the following reasons, the Court denies IMS’tioo as to the negligee, public nuisance, and
Rivers and Harbors Act claims againstTte Court grars IMS’ motion as to the
unseaworthiness claims against it.

BACKGROUND

On June 10, 2013, IMS filed a complaint in adatty for exoneration from or limitation

of liability in connection withan April 18, 2013 incident wolving the M/V Loyd Murphy. (R.1,
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13-cv-04292). Specifically, during a lgih-water situation on the evening of April 18, the M/V
Dale A. Heller (“Dale Heller”), owned bietitioner Ingram Barge Company (“Ingram”),
attempted to navigate past the Marseilles, lIBridam and into the Marseilles Canal. The Loyd
Murphy, along with two United States Army ColgfsEngineers vesselagreed to assist the

Dale Heller and its tow in navigag past the Marseilles Dam. While traversing lllinois River
Mile 247.0 near the dam, the Dale Heller’'s tow bragart, and seven of its barges either allided
with the dam or sank upriver from itld( 8). IMS’ complaint anticigtes that claimants would
bring various claims against IMS, ACL, andtbe Loyd Murphy as a result of this allision.

On December 16, 2013, the United Stateslfdeclaim in IMS’ limitation action for
damages to the Marseilles Dam and related structures. (R.3h8.United States alleges three
counts against IMS: (1) violations of Sects 403, 408, and 409 of the Rivers and Harbors Act
(“RHA"); 2 (2) negligence and unseaworthiness under the general maritime law; and (3) creation
of a public nuisance.ld. at 15-20). Individuatlaimants, including the Marseilles Elementary
School District #150 (“MESD”), “have also madkkims against IMS for negligence and
unseaworthiness under the general maritime’lgdR.638, IMS Opening Br. at 12).

In support of its motion, IMS argues thae thndisputed evidence establishes that the
Loyd Murphy acted “solely in the capacity of assist boat during the transit of the Heller tow,”
that “nothing the Murphy or her crew did oiléal to do caused or caitiuted to” the April 18

allision, and, thus, IMS and the Loyd Murphy “a&t liable to any of th Claimants under . ..

1 IMS and American Commercial Lines, LLC (“ACL"), as owner of the Lloyd Murphy, jointly filed the contplai
(Id.). On October 14, 2015, this Court granted ACL’s motion for summary judgment without objection, dgmissin
ACL with prejudice as a party. (R.674, 13-cv-3453). The parties do not dispute #iktinaes relevant to this
litigation, IMS was the bareboat charterer and ovgmerhac viceof the Lloyd Murphy. (R.639, IMS Rule

56.1(a)(3) Stmt. Facts 1 2).

2 Record cites hereinafter referltothe Matter of Ingram Barge Compariyo. 13-cv-3453.

3 The Court previously dismissed the United Statepersonanctlaim under RHA § 408. (R.620).
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any theory of recovery.” (R.638, IMS Opening Bt 2). The United States, Ingram, and MESD
oppose IMS’ summary judgment motiorSeeR.675; R.679; R.680).
SUMMARY JUDGMENT STANDARD

Summary judgment is approped'if the movant shows that there is no genuine dispute
as to any material fact and the movant istlatito judgment as a matter of law.” Fed.R.Civ.P.
56(a). A genuine dispute as to any material fattex “the evidence is such that a reasonable
jury could return a verdidor the nonmoving party.’/Anderson v. Liberty Lobby, Inet77 U.S.
242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202 (1986). In determining summary judgment
motions, “facts must be viewed in the light mfastorable to the nonmoving party only if there
is a ‘genuine’ dispute as to those factS¢ott v. Harris 550 U.S. 372, 380 (2007). The party
seeking summary judgment has the burden of ksiaty that there is no genuine dispute as to
any material factSee Celotex Corp. v. Catret77 U.S. 317, 323 (1986). After “a properly
supported motion for summary judgment is made dthverse party must set forth specific facts
showing that there is a genuine issue for tridlriderson477 U.S. at 255 (quotation omitted).
A court’s “job when assessing a summary judgtmaotion is not to weigh evidence, make
credibility determinations, resolve factualglises and swearing contests, or decide which
inferences to draw from the factsMiller v. Gonzalez761 F.3d 822, 827 (7th Cir. 2014).

STATEMENT OF FACTS

IMS claims exoneration from liability lsad, largely, on the “dominant mind” doctrine
applicable in maritime cases involving assisttboadt further claims that the Loyd Murphy and
her crew acted within ehstandard of care of prudent seastn, and cannot be liable under the
RHA where IMS neither owned nor operated Ersde Heller barges. In opposing summary

judgment, the United States, MESD, and Ingraimt to the Loyd Mtphy’s relevant conduct

4 The Court previously granted Claimants’ motion for joinder in MESD’s response to tiesnm(R.686).
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both before anduring the transit into the Marseillesi@d. According to non-movants, this
includes the Loyd Murphy’s involvement in creatmdjotilla of barges at Ballards Island during
a high water situation on April 17, 2013, anglanning, directing, and executing the attempted
transit on April 18, 2013. The Cduooks to the following facts inonsidering IMS’ motion for
summary judgment.

l. The lllinois River Area

The United States Army Corps of Engine@fsrmy Corps”) operates and maintains the
Marseilles Lock and Dam project on the lllin&sser at Marseilles, Ilhois. (R.676, US Rule
56.1(b)(3)(B) Stmt. Facts 1 4). The Marseillm is located near Mile 247.0 on the Illinois
River. (R.676-4, lllinois River Charts). The Mailles Lock is about two miles downriver from
the Dam. (R.678, Ingram Rule 56.1(b)(3)(B) SthRacts 1 12-13). Less than one mile upriver
from the Dam is an area known as “G@reek.” (R.676-4, lllinois River Char(seflecting
“Gum Creek Light & Daymark” at Mile 247.8))Further upriver, at approximately Mile 248.0,
sits an island known as Ballards Islantd.)( Another Illinois River island—Johnson Island—
sits upriver from Ballards IslandR.649, Ice Dep. Tr. at 33-34, 304).

Industry vessels planning to navigate downrpast the MarseilleBam typically hold at
Johnson Island and/or Ballards Island to annotimeie arrival and to inquire with the Army
Corps about the Dam’s gate settingR.648, Rodriguez Dep. Tr. at 95-%&e alsdr.639, IMS
Rule 56.1(a)(3) Stmt. Facts § 17). There are, however, no fixed matnilctures at Ballards
Island. (R.646, Henleben Dep. Tr. at 105). Vessaligating downrivepast the Marseilles
Dam must enter the Marseilles Canal—the matitwwhich is adjacent to the Dam—in order to

pass through the Marseilles Lock. (R.6393Rule 56.1(a)(3) Stmt. Facts §{ 12-13).



Il. The Creation of the Ballards Island Flotilla on April 17, 2013

On April 16, 2013, the Dale Heller depart€tdannahon, lllinois, headed southbound on
the lllinois River with fourteen barges invio (R.639, IMS Rule 56.1(a)(3) Stmt. Facts { 8).
Charlie White (“White”) was the captain of the Dale Helldd. { 9). It is undisputed that the
lllinois River experienced heavy rains and hightews during the Dale Heller's voyage on April
16-18, 2013. (R.639, IMS Rule 56.1(a)(3) Stmt. Facts { 10).

By 5:30 a.m. on April 17, Captain White knevatlthe Dam gates were opened to at least
20 feet. (R.676, US Rule 56.1(b)(3)(B) Stiacts 11 18-19; R.681, M#D Rule 56.1(b)(3)(B)
Stmt. Facts 1 18-19 (citing to 4/17 VDR 4, t8%a.m. and 5:36 a.m.) (“I'm just going to go
down here and back into Ballartésland and stop and wait fibre water to go down anyway’9).
At 7:35 a.m., the Dale Heller arrived at Batladsland, upriver of tnDam. (R.639, IMS Rule
56.1(a)(3) Stmt. Facts 1 17). Captain White informedngram dispatcher that he planned to
hold at Ballards Island until the gates were lowldre17-18 feet total opening. (R.676, US Rule
56.1(b)(3)(B) Stmt. Facts § 20; R.681, MESD Rafel(b)(3)(B) Stmt. Facts { 20 (citing to 4/17
VDR 4, t/s 9:06 a.m.)).

Around 4:00 p.m. on April 17, the Loyd Murphg@oached the Marseilles Lock, headed
northbound on the lllinois River with a fifteen-gartow. (R.676, US Rule 56.1(b)(3)(C) Stmt.
Additional Facts T 1). Anthony Ice (“Ice”) wése captain of the Loyd Murphy. Between 4:00

and 7:10 p.m., the Loyd Murphy and its tow locklrcbugh the Lock and transited the Canal.

5 All citations to VDR data (“t/s”) correspond to the Unitgtes’ submission of video and audio files. (R.676-32).
Citations to “VDR 2" are to Channel 2, the recorded radio transmissions. Citations to “VDR 4" are to Channel 4,
the recorded audio in the wheelhouse of the Dale Heller. The Court understands tiz#R ttledk ran 11 minutes
and 30 seconds ahead of Central Daylight Time. (R.675, US Response Br. at 3 n.3).

6 1t is undisputed that Captain White testified to his “rule of thumb” of not attemptingatian past the Dam with

a 14-barge tow where the gates @pened 18 feet or more. (R.639, IMS Rule 56.1(a)(3) Stmt. Facts 16 (citing
R.651, White Dep. Tr. at 20-22)). The relationship between higher gate openings and outdraft curreltas as w
between outdraft currents and vessel orientation, however, remains disputed. (R.676, 2651igh)i3)(B) Stmt.

Facts 11 14-15; R.681, MESD Rule §6){3)(B) Stmt. Facts 1 14-15).
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(Id. 1'5). The Loyd Murphy first attempted to ardoelow Gum Creek until the water levels
reduced, to avoid a problematic upriverisit past Johnson Island. (R.681, MESD Rule
56.1(b)(3)(C) Stmt. Additional Facts Y 74-75). @aptain Ice testified, “I was trying to hold
over there [below Gum Creek] until the flow cut back so | could trdnsinson Island.” (R.649,
Ice Dep. Tr. at 94see also idat 305-07 (“I could not transnorthbound with my tow upriver
due to the fact the Johnson Island is shallow, rocky, and swift . . .”); R.701-1, Roach Dep. Tr.
at 119-20 (“[Loyd Murphy] just stopped becawse weren’t going to continue to go through
certain areas that . . . could have given oblems”); R.651, White Defdr. at 148 (“That’s the
reason [the Captain of the Loyd Murphy] was tiécbeside of me. We cérget -- we couldn’t
shove back up through Johnson Island”); R.676 Ruf 56.1(b)(3)(C) Stmt. Additional Facts
37 (citing 4/18 VDR 2, t/s 9:53-9:F4ce to the captain of the M/&ity of Joliet: “I couldn’t
shove the cut, so0”)).

The Gum Creek river area was too rocky and shallow for the Loyd Murphy. (R.704, IMS
Response to US Rule 56.1(b)(3)(C) Stmt. Addii&il Facts 1 5, 12; R.649, Ice Dep. Tr. at 94).
Thus, Captain Ice radioed Captain White, #raltwo discussed the high water situatiand
whether the Loyd Murphy could also positioseif at Ballards Island. (R.676, US Rule
56.1(b)(3)(C) Stmt. Additional Facts 1 6-12 (mti4/17 VDR 2, t/s 19:21-20:28)). According
to Captain Ice, “I radioed ovéo the Dale Heller. | saidHey, you don’t mind if | come over
there and tie off with you, you know, get me ouhefe where | don’t have to . . . you know, |
can help you hold what you got because he’sibgagbretty strong . . ..” (R.649, Ice Dep. Tr. at
94). The Loyd Murphy thereafter joined the DHleller at Ballards Iskad northbound, tying its

tow to the Dale Heller's tow. (R.63BMS Rule 56.1(a)(3) Stmt. Facts {1 22, 88e alsdr.649,

7 With respect to his northbound Canal transit, radio recordings reflect that Ice taé] tfaimn sure wouldn’t
have wanted to have 15 loads coming out of there.” (R.676, US Rule 56.1(b)(3)(B) Stmt. Fact6§23RSD
Rule 56.1(b)(3)(B) Stmt. Facts 23 (citing to 4/17 VDR 2, t/s 20:08:42)).
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Ice Dep. Tr. at 97 (“[Q]. Once you were tied ughe Dale Heller’s tow at Ballards Island, what
was your plan? [A]. To sit there and wait tbe water to settle daw). Around 9:00 p.m.,
Captain White sent an email to Ingram dispatshadvising that the Da gates were set to 25
feet. (R.639, IMS Rule 56.1(a)(3) Stmt. Fef24).
[1I. The Morning of April 18, 2013

Early on April 18, Captain White reported thia¢ Dam gates had been opened to 35 feet
at 2:00 a.m., and that the lllinois River wapected to continue to rise. (R.639, IMS Rule
56.1(a)(3) Stmt. Facts T 25). By 7:00 a.m.,Diade Heller and the Loyd Murphy were having
some trouble holding the 29-barge flotillaBatllards Island. (R.67&JS Rule 56.1(b)(3)(B)
Stmt. Facts 1 26-27, 32 (citing 4/18 VDR 4, t&1#7:22 (White to Ingram Senior Manager of
Vessel Operations Ed Henleben (“Henlebenthi€ fella here [Loyd Murphy]. .. he was
having problems himself so he’s waren here beside me, he’s on the other end of this . . . this is
a bad situation here”)yee alsal/18 VDR 2, t/s 6:58-7:05, 7:0858 (Ice and White discussing
the situation)R.649, Ice Dep. Tr. at 120 (“[Q]. And specifically what did you tell Mark Roach?
[A]. That we needed to figure out what were going to do. Thayou know, we were having
trouble holding what we had . . .”). At 7:34m, IMS Manager Tim Gambrel sent an internal
IMS e-mail reflecting that the Loyd Murphy was irstless. According to Gambrel, the “lock is
running 55 ft. and [the Loyd Murphy] is stalled ouith 10 loads and 5 entips . . . Dale Heller .
.. is backing full astern to keep the LMffin losing ground.” (R.676-23). Captain Ice later
denied the characterization of his vessel—a®epg to the Dale Helle-as distressed. (R.649,
Ice Dep. Tr. at 259-60 (testifying thia¢ first became “aware of tfi@ct that the Dale Heller was

a vessel in need” on the morning of April 18H&n [Loyd Murphy] was full ahead trying to help



[Dale Heller] hold”)). According t€Captain Ice, “I cow have held my tow where | was at . . .
There was no point wherebuldn’t hold my own.” Id. at 163-65see also idat 302).

Around 8:00 a.m., Captain Ice contacteldcal tugboat operator, Scott Hardin
(“Hardin”) of the Nancy S., to request agance for the combined tow. (R.676, US Rule
56.1(b)(3)(C) Stmt. Additional Facts f 23-24).p@en Ice radioed, “We may need some help
down here . . . We got about 12,000 horse here, \bairely holding 20 -- 29 barges . . . | don'’t
know man what we’re doing but thesn’t right . . . the situation is getting worse. They're
opening up more and more dam all the time.” 4/18 VDR 2, t/s 8d#alsdr.649, Ice Dep. Tr.
at 138. Hardin later testified that it was the Dale Heller—not the Loyd Murphy—that needed
assistance. (R.701-7, Hardin Dep. Tr. at®0).

Around that time, a crew from the Loyd Kkbdny and the Dale Heller tied the combined
tow to some trees on Ballards Island, whilgotaan Ice watched from the Zodiac. (R.676, US
Rule 56.1(b)(3)(B) Stmt. Facts § 3ke alsdr.649, Ice Dep. Tr. at 133-34 deemed myself to
run the Zodiac up there because | had the mgereence in a boat like that than the other
crew”); R.651, White Dep. Tr. at 131). The Ngur& arrived around 8:40 a.m. and positioned
itself alongside the Loyd Murphy tow. (R.676, B8le 56.1(b)(3)(B) Stmt. Facts § 29 (citing
R.676-5, Nancy S. April 18, 2013 log (84ist . . . Boat Dale Helledge alsdr.676-6, Hardin
Dep. Tr. at 90-91 (“[W]hen | got there, they halceady completed the skeowire . . . | kind of

just leaned on the outside waiting for them torredl what to do”). A 9:01 a.m. internal IMS e-

8 The Dale Heller also attempted to contact assist looadgril 18 to request additional horsepower. (R.704, IMS
Response to US Rule 56.1(b)(3)(C) Stmt. Additional FR@&8). The excerpted testimony of Ingram dispatchers
Adrienne Moore and Carissa Koeller dndram Port Captain Ed Henleben, however, is unclear as to the exact
timing of these efforts. JeeR.701-9, Moore Dep. Tr. at 147-52; R.701-3, Koeller Dep. Tr. at 56-57; 97-98; R.646,
Henleben Dep. Tr. at 134, 285-86). It appears that—at some point—Ingram and/or the Dalehtaltted

Hardin’s team for “assistance in mooring the to{R.701-7, Hardin Dep. Tr. at 70:1-16).
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mail reflected that the “Loyd Murphy is secuoethe bank. They hawbe Dale Heller alongside
... All is well from our end.” (R.676-26).

Between 9:00 and 10:00 a.m., Captain Iceacted the M/V City of Ottawa and the M/V
City of Joliet for additional assistance. .6RR6, US Rule 56.1(b)(3)(C) Stmt. Additional Facts 1
31-37 (citing 4/18 VDR 2, t/s 9:320:01); R.676-17, Rosenblad @eTr. at 29:23-30:3 (“[Q].
And did Tony Ice, in fact, call you between 9&&d 10:00 a.m. on the day of the accident and
say that he and other boats and 31 barges welistness near Ballards Island? [A]. Yes”). The
City of Joliet received directions froboth Captain Ice and Captain White. (R.704, IMS
Response to US Rule 56.1(b)(3)(C) Stmt. Addhisil Facts 38 (citing 4/18, VDR 2, t/s 10:00-
10:02)). Upon arrival, the City of Joliet put itsdwarges at the head of the Dale Heller tow and
wired them into the whole flotilla. (R.701-1@eaton Dep. Tr. at 91-92). When the City of
Ottawa arrived, it received dotons from the pilot of the Lloyd Murphy, Jackie Daniel
(“Daniel”). (R.676, US Rule 56.1(b)(3)(C) Stratdditional Facts 11 442 (citing 4/18 VDR 2,
t/s 11:53)). Around 1:15 p.m., the City oft@wa left its position, replaced by the M/V Cody
Boyd. (d. Y 43 (citing 4/18 VDR 2, t/s 13:15)).

Between 2:00 and 3:00 p.m., the lasttsecuring the flotilla gave wayld (] 44 (citing
4/18 VDR 2, t/s 14:25)). Around that time, Captain Ice asked the City of Ottawa to come back,
directed it, searched for othassist boats, ordered his cremdouble up the rigging, spoke with
IMS and ACL management, and generally “offereshisito [Captain] White as they occurred to
him[.]” (1d. at 11 45-51 (citing 4/18 VDR 2, t/s B8-15:12; R.676-8, Dodd Dep. Tr. at 126-29,
168, 173; R.676-25, Roach Dep. Tr. 138-39)); R. S Response to US Rule 56.1(b)(3)(C)

Stmt. Additional Facts 1 46).



IV.  The Afternoon of April 18, 2013

A. The IRCA Conference Call

Meanwhile, at approximately 2:00 p.m. April 18, a River Industry Action Committee
(“RIAC”) call convened, followed by an Ihiois River Carrier's Asociation (“IRCA”)
conference call. (R.676, US Rule 56.1(b)(3)@mnt. Facts Y 34 (citing R.676-7, Hughes Dep.
Tr. at 35-36, 59-60)). The IRCA is a joirdsaciation of towage companies and government
agencies, formed to disseminate information and to facilitate navigation on the lllinois River.
(R.646, Henleben Dep. Tr. at 45-47). The RIAG similar organization, coordinating
navigation on the Upper Mississippi RivgR.676-7, Hughes Dep. Tr. at 31-33).

Representatives of Ingram, the Army Corps, and the United States Coast Guard
participated on the April 18 IRCA call. (639, IMS Rule 56.1(a)(3) Stmt. Facts 1 34).
According to Ingram employee Thomas Mdtes call participants included, among others,
himself, Ingram employee Ed Henleben, ICRA Chairman Terry Wiltz, and Army Corps / Coast
Guard employees Mike Cox, Tom Nock, Larry Rgdez, and Jason Neubauer. (R.701-4, More
Witness Statement).ACL representatives also listehin—but did not speak—on the call.
(R.678, Ingram Rule 56.1(b)(3)(B)rBt Facts { 35 (citing testimomy ACL Director of River
Operations Harold Dodd (“Dodd”)). Dodd spokéh Captain Ice during the IRCA call.
(R.676-8, Dodd Dep. Tr. at 163-8%).

After discussing lock closuremd river conditions, the IRCparticipants discussed the
situation at Ballards IslandRIAC Chairman Shannon Dale Hughes, for example, recalled

Ingram representative Ed Henleben joining the callisouss “get[ting] a pin together to try to

9 According to Larry Rodriguez, there were “about 406pbe on the call.” (R.648, Rodriguez Dep. Tr. at 188).

10 Captain Ice also testified to speaking with IMS Viceditent Mark Roach around this time. According to Ice,
Roach was “on a conference call.” (R.649, Ice Dep. Tr. at 173:7-23). Rmaedver, could not recall whether he
was on the IRCA call. (R.681, MESD R66.1(b)(3)(B) Stmt. Facts 1 35).
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help the [Dale Heller] get safely into the Mailles Canal.” (R.676-7, Hughes Dep. Tr. at 35-
36)1! Other IRCA participants identified gnthe Dale Heller—nothe Loyd Murphy—as
distressed and needing an action pl@R.647, More Dep. Tr. at 183-87, 209-10; R.701-5,
Heroff Dep. Tr. at 108-09; R.701-Barris Dep. Tr. at 40). Wheasked who was in charge of
“the whole conversation about tB&ale Heller,” Henleben tesigd that there “were a lot of
people weighing in with ideas and what we can doit was pretty much joint situation[.]”
(R.646, Henleben Dep. Tr. at 197).is undisputed that no one from IMS, the Loyd Murphy, or
ACL spoke during the IRCA call(R.639-2, Hughes Dep. Tr. at 78).

Henleben spoke with the Dale Heller’s pjlRonald Shrader (“Shrader”), at various
points during the IRCA call. (R.676, US R#6.1(b)(3)(B) Stmt. Facts 1 37-39, 41 (citing
4/18 VDR 4); R.646, Henleben Dep. Tr. at 169-7Byentually, the IRCAparticipants set a
general plan to break up the Batlardsland flotilla and to move the Dale Heller and its tow into
the Canal. The parties do not dispute thatglas involved adjustinthe Dam gate settings.
(R.704, IMS Response to US Rule 56.1(b)(3)(@ytSAdditional Facts § 52). The parties
dispute, however, the exact agreement on gategetti specifically, whether they had agreed to
reduce the gatdsy 16 feet, oito 16 feet, and for how long.Compare, e.gR.676, US Rule
56.1(b)(3)(B) Stmt. Facts 1 40, 42, 48, 49w R.678, Ingram Rule 56.1(b)(3)(B) Stmt.
Facts 11 40, 42, 48, 49, 64) According to Pilot Shrader, éfplan “tentatively” involved the
Marseilles Lockmaster lowering the gated ofeet, the Loyd Murphyral the City of Joliet
heading northbound with their tows, and the CBdyd standing ready to assist with the Dale

Heller’s transit into the Canal. (R.676, Bale 56.1(b)(3)(C) Stmt. Additional Facts {1 53-55

11 Henleben, however, recalled that the Marseilles Lockmaster—not he—originally brought up the Dale Heller and
the Loyd Murphy. (R.646, Henleben Dep. Tr. at 186-87 (testifying that Larry Rodriguez had interrupted the IRCA
call to report that “the two boats thatre at Ballards Island” had lost moayito the trees and were slowly sliding
downriver)).

12 The Court cannot—and need not—resolve this factual dispute at this time.
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(citing 4/18 VDR 2, t/s 15:22:28%ee alsdR.676-27, Ingram Notes from IRCA Call (confirming
plan)).

B. The Captains’ Meeting

After Pilot Shrader radioed the plan to thessel crews, Captaloe asked if Captain
White was available for a meeting. (R.704 SMResponse to US Rule 56.1(b)(3)(C) Stmt.
Additional Facts 1 57). Captalce radioed, “I'm up here with éhCorps of Engineers guys right
now, talking to them. We got kind of a game plan Maybe have [White] walk out here or
something. We’'ll all sit here and do a quick paaw, the wheelmen. (4/18 VDR 2, t/s 15:23-
15:24)13 Captain White testified thdiie attended the meeting to “go over this game plan to see
how I felt about it.” (R.651White Dep. Tr. at 141).

A meeting took place thereafter, around 31%. (4/18 VDR 2, t/s 15:25:14 (“Charlie’s
heading down your way guys”)). It is undisputedttpilots, captains, and/or deckhands from the
Dale Heller, the Loyd Murphy, the City ofttdwa, and the Cody Boyd attended the meeting
aboard the City of Ottawa. (R.676, US R&&1(b)(3)(B) Stmt. Facts {1 46-47; R.681, MESD
Rule 56.1(b)(3)(B) Stmt. Facts 1 46-47)According to Captain Icéhe captain of the City of
Ottawa—Robert Slack (“Slack”)—led the meetibgt no one was “in charge of it” because it
was “a put your heads togethgpe meeting.” (R.649, Ice Dep..Tat 178-79). Other witnesses
testified that Captain Ice appedrto be in charge of the meeting. (R.704, IMS Response to US
Rule 56.1(b)(3)(C) Stmt. Additional Facts 1 6468 (reflecting deposition testimony of Army

Corps employees Matthew Brown and Freddlaar, and Cody Boyd Captain Stunkel)).

13 According to radio recordings, someone aboard the City of Ottawa then invited the captain of the Cody Boyd—
Al Stunkel (“Stunkel”)—to the meeting. (4/18 VDR 2, 15:25:38).

14 Captain White's testimony indicated that represergatftom the “[M/V] Creve Ceur and maybe the City of

Joliet” were at the meeting. (R.651, White Dep. Tr. &48). The record reflects otherwise. (R.676-14, Cutler

Dep. Tr. at 60-65; R.676-15, Deaton Dep. Tr. at 94-95, 136).
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The captains’ meeting ended around 3:40 p.m. (R.676, US Rule 56.1(b)(3)(C) Stmt.
Additional Facts  63). The tazal plan following that meeting was for the City of Joliet to
transit into the Canal with its two bargdse Loyd Murphy and the Cody Boyd to move the
Loyd Murphy’s tow across the river—wherest@ody Boyd would hold it—and for the Loyd
Murphy, the City of Ottawa and the Creve Coeuthien help the Dale Heller transit the Canal
with its fourteen barges.ld 1 72;see alsdr.639, IMS Rule 56.1(a)(3) Stmt. Facts { 48).
Captain White agreed with thigan. (R.651, White Dep. Tr. at 14%).It is undisputed that,
among the vessel captains, Captain White “hadiltimaate authority to determine whether to go
forward with the plan of transiting his tow tioe Canal.” (R.676, URule 56.1(b)(3)(B) Stmt.
Facts 1 58; R.681, MESD Rub&.1(b)(3)(B) Stmt. Facts { 58¢e alsdr.649, Ice Dep. Tr. at
163 (“[Q]. Whose call was itfA]. That would have bee@aptain Charlie’s call’§® Captain
White does not dispute this faqR.651, White Dep. Tr. at 209-11).

Captain Ice and Captain White converskedut the positioning of #hassist boats after
the captains’ meeting. (R.649, lcedr. at 187-89). In partical, Ice testified that Captain
White said, “Well, | want them here and hared that's where | placed them. He asked me to
place them because he was busy doing whatwasefocusing on his obligation and maintaining
his tow.” (SeeR.704, IMS Response to US Rule 56.1(b)(3)(C) Stmt. Additional Facts { 79).
Captain White testified that @tain Ice “would be calling thensts” in terms of assist boat
positioning because “[Ice]’s got 25 years’ experiemte’s well versed in this and on this river

and he was going to be right on stern right beside of me.(R.651, White Dep. Tr. at 150-51).

15 The parties dispute whether other options were available to the Dale Heller and itSa¢eve.g(R.676, US

Rule 56.1(b)(3)(B) Stmt. Facts 11 50-55; R.681, MESD Rule 56.1(b)(3)(B) Stmt. Facts 1 50-55). The Court
cannot—and need not—resolve this dispute at this time.

16 Ingram argues that the government lockmaster, not the vessel captaaptissible for directing the movement

and mooring of all vessels in or near the lock and dam.” (R.678, Ingram Rule 56.1(b)(3)(B) Stmt. Facts { 58) (citing
Larry Rodriguez testimony)).
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White further testified that the configuration svdoetween us on the boats . . . my stern was
what | was concerned about getting out. tl&d’s why we put the Lloyd Murphy here and the
other two boats out toward the headld. @t 151-53)." Captain White asked Captain Ice to
assist with communicatiorduring the transit. Id. at 155 (testifying that Ice ran the
communications check prior to transgge alsdr.649, Ice Dep. Tr. at 180).

C. The Attempted Transit to the Canal

After the captains’ meeting, the M/V Cre@eeur arrived at Ballards Island, carrying
Army Corps supervisor Jeff @in (“Griffin”). (R.676, US Rule 56.1(b)(3)(B) Stmt. Facts
80). Griffin boarded the Loyd Murphy for the transikd. § 81)1® Sometime prior to the transit,
the Loyd Murphy moved its barges upriver wilie assistance of the Cody Boyd. The Cody
Boyd then held the Loyd Murphy tow, whilegtiCreve Coeur “mald]e sure the Cody Boyd was
going to stay where he needed to stay” bejoireng the southbound trait to the Canal.
(R.639, IMS Rule 56.1(a)(3) Stmt. Facts 11 56-57; R.649, Ice Dep. Tr. at 176-78, 18633).
undisputed that the Cody Boyd—a vessel wags horsepower than the Loyd Murphy—
successfully held the tow in gten. (R.676-16, Stunkel Dep. Tr. at 82; Ice Dep. Tr. at 283-84).

Around 5:00 p.m., the Dale Heller andtitsv began the southbound transit from Ballards
Island to the Canal, assisted by the Loyd Murpihg City of Ottawa, and the Creve Coeur.
(R.676, US Rule 56.1(b)(3)(C) Stnitdditional Factd] 84 (citing 4/18 VDR 2, t/s 17:12:26)).

At that time, Griffin called the Marseilles Loglaster, Larry RodrigueZRodriguez”), to lower

17 1ce recalled asking White—shortly before the proposed transit—if he wanted to positimydh&llrphy at the
head of the tow, moving the two Army Corps boats to the stern. White said no. (R.649, Ice Dep. Tsest 188;
also4/18 VDR 2, t/s 16:58:58). White did not recalktBuggestion. (R.651, White Dep. Tr. at 154).

8 There is conflicting evidence on why Griffin joineathoyd Murphy wheelhouse, as opposed to the Dale Heller
wheelhouse. Gompare e.g.R.676-20, Griffin Dep. Tr. at 107 (testifyirlgat he boarded the Loyd Murphy because
it was closer to the Creve Coeur and “it sedm. . [Tony Ice] was the one directirayid R.676-30, Griffin Answer

to Interrogatory No. 2 (samael)ith R.651, White Dep. 150-51, 2261dR.649, Ice Dep. 179-80 (testifying that
Captain White placed Griffin in the yd Murphy wheelhouse to lessen distractions on the Dale Heller)).

19 According to Ice, “I could have held my tow whemsds at . . . There was noipbwhere | couldn’t hold my

own.” (R.649, Ice Dep. Tr. at 163-6&e also idat 302).
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the Dam gates.Id. 11 85-86 (citing cell phone records dadffin testimony)). Captain Ice
advised the vessel crews, “Theypuetting the dam down right now.1d( 1 87 (citing 4/18 VDR
2,t/s 17:13:20)). Captain White testified thatwees “relying on the [Arm] Corps, Jeff Griffin,
to communicate what needed to be communi¢atetérms of gatdowering. (R.651, White
Dep. Tr. at 225:9-14ee also idat 226 (testifying that he [Wie] could speak directly to the
lockmaster on audio Channel 14, bet“wasn’t concerned about)}’ Rodriguez testified that
“when [the vessels] told me that they wegady to start coming down . . . | went through the
computer and clicked [Gates 1, 2, 3, and 4] and #fiestarted down . . . to 4 feet,” achieving a
total gate setting of 50 feebin an initial 66-foot gate detg. (R.648, Rodriguez Dep. Tr. at
195-96). He testified that the gates nibapproximately 1 foot per minuteld(at 81-82).

It is undisputed that around 5:15 p.m., Gniffialled Rodriguez and directed him to raise
the Dam gates.Id. 1 62;see alsdr.676, US Rule 56.1(b)(3)(C) Stmt. Additional Facts 96
(citing cell phone reaas)). Conflicting eidence exists, however, on who made—or who
should have made—the ultimate decision on taetwhy, and when to raise the Dam gates
during the transit. See e.9.R.704, IMS Response to US Rule 56.1(b)(3)(C) Stmt. Additional
Facts 1 82, 90, 92-95). @, for example, testified that Cagih Ice directed him to raise the
gates out of concern for flooding the towiR.676-20, Griffin DepTr. at 104-05, 142-45, 253;
see alsal/18 VDR 2, t/s 17:28:22 (Ice to the vesselves: “I'm telling him to open up a little bit
more gate because they’re startingléod up into those houses alread$?)Ice, on the other
hand, denied telling Griffin to raise thetga. (R.649, Ice Dep. Tat 220-23, 232-33, 276-80,
327). He testified thdte “fumbled with [his] words” on theadio and agreed to the gate-raising

idea only after Griffin “was houndg and hounding [him] about it.”Id. at 222).

20 Griffin further testified, though, that theckmastemade the ultimate decision on whether or not to raise the
gates. (R.701-21, Griffin Dep. Tr. at 127-28).
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Meanwhile, during the transit, Captain mecasionally gave diotions to the Creve
Coeur and the City of Ottawa, without explipiior approval from Captain White. (R.704, IMS
Response to US 56.1(b)(3)(C) Stmt. Additionatts {1 98-99 (citing 4/18 VDR 2, t/s 17:12:40
to 17:44:33). Captain Slackstéied to this effect. (R.6817, Slack Dep. Tr. at 196 ([Q]. And
during this particular transit . . . you were atsoeiving orders from the captain of the Loyd
Murphy, weren't you, sir? [A]. Yes'd!t Captain White testified #t he “agreed” with Captain
Ice’s orders, and that he htek “right and responsibilityto countermand any order involving
his tow with which he disagreed. (R.6%¥hite Dep. Tr. at 190-91, 194, 199-200, 208-11, 220;
see alsdR.703, IMS Response to Ingram 56.1(b)(3)(C) Stmt. Additional Facts  4; R.705, IMS
Response to MESD Rule 56.1(b)(3)(C) Stmt. #iddal Facts § 81). Captain Ice agreed that
Captain White remained in charge of the tran@r.649, Ice Dep. Tr. at 179:4-8 (“[Q]. In terms
of the transit from Ballards Island down to ttanal with the Dale Heller and its barges, the
Creve Coeur and the City of Ottawa, who washarge of that? [A]Captain Charlie”)).

Around 5:30 p.m., after the City of Ottawtpped pushing on its head, the Dale Heller
tow allided with the Canal wall and brokeaap (R.704, IMS Response to US 56.1(b)(3)(C)
Stmt. Additional Facts  100). In total, sevengiea in the tow allided with the dam or sank
upriver from it. (R.639, IMS RulB6.1(a)(3) Stmt. Facts | 66). dk/nited States claims that it
experienced subsequent damage to the Dant@ndmponents, damage to the Lock and its
components, damage to the earthen dikeingnalong the northern shoreline, and general
obstruction of navigation othe lllinois River. See generallyR.374). Individual claimants

further state that, when the river waters topihedearthen dike, they flooded the adjacent town

2! In at least one instance, Ice merely repeated an order from Captain White, because the Creve Coeur was not
monitoring a particular audio channel. (R.649, Ice Dep. Tr. at 180-81, 260-61). ¥pittréo his directive to the
City of Ottawa to get off the head of the tow, Captaimtestified that Captain White “was just getting ready to tell
[City of Ottawa] the same thing.”Id. at 256).
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of Marseilles, causing substantial damageetd and personal property. (R.639, IMS Rule
56.1(a)(3) Stmt. Facts  See generallyR.11, 13-cv-04292, individual claim).
ANALYSIS

General Maritime Law Claims

“The elements of a maritime negligence cause of action are essentially the same as land-
based negligence under the commam,’lancluding (i) duty, (ii) brech, (iii) causation, and (iv)
damages. 1 Thomas J. Schoenbatidmiralty & Mar. Law8 5-2 (5th ed. 2011§ee also City
of Chicago v. M/V Morgar375 F.3d 563, 572-73 (7th Cir. 2004) (same). In maritime allision
cases, the applicable standard of care “is dérirem general concepts of prudent seamanship
and reasonable care, statutory and regulatdeg governing the movement and management of
vessels and other maritime structures, awdgnized maritime customs and usagélkstone
Mar., Ltd. v. CSX Corp64 F.3d 1037, 1046 (7th Cir. 1995)he Seventh Circuit has
recognized the application of comparative faulh@ples under the general maritime tort law.
See, e.gM/V Morgan 375 F.3d at 573.

A. The “Dominant Mind” Doctrine

IMS argues that it fulfilled its duties as arsigs boat and is, theiate, exonerated from
general maritime liability under the “dominantmdi doctrine. (R.638, Opening Br. at 13-17).
“When damages involve a tow or an entireifl@t courts employ th&dominant mind’ doctrine
to place liability on tk tug and absolve the tow from liabilityN.M. Paterson & Sons, Ltd. v.
M/V Ethel E, No. 01 C 7325, 2004 WL 170326, at *3 (N.D. Ill. Jan. 14, 2004) (denying
summary judgment where the parties disagmedho had ultimate responsibility over the
maneuvering of the bulk carrier vessel). In cases involving multiple tug vessels, courts look to

“whose people are actually in comitof the operation” to determine “dominant mind” statlcs.
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“When a helper tug merely furnishes power ieadience to orders from the primary tug without
any negligence on its part, it shdude exonerated from all lialtyf for damages to the tow.”
Compl. of Patton-Tully Transp. GdNo. CIV. A. 79-2315, 1982 WL 195694 (E.D. La. Sept. 24,
1982). AsPatton-Tullymakes clear, however, an assist vesagst be free of negligence to be
absolved from liability. If the non-dominaparty “breached a duty or acted in a negligent
manner that contributed to the damages . . n{&y} be held partigilor solely liable.” N.M.
Paterson & Sons2004 WL 170326, at *Fee also Moran Towing & Transp. Co. v. Empresa
Hondurena de Vapored94 F.2d 629 (5th Cir. 1952) (exonerating from liability a vessel
“employed solely . . . to furnish tug power” aite the evidence showédithout dispute” an
absence of negligenaom its part).

The United States, MESD, and Ingram artha the “dominant mind” doctrine cannot
exonerate IMS because the Loyd Murphy did moam tiive passive assistance. The parties do
not dispute that Captain leed the Loyd Murphy played a role beyond merely furnishing
horsepower. This role included, but was noitka to, joining the Dale Heller at Ballards
Island, connecting the two tows, contacting agsistts, overseeing ttieee-wiring and other
rigging operations, speaking with IMS and IA@anagement aboutdtsituation, offering
suggestions to Captain Whifegcilitating the captains’ meeting, and—at Captain White’s
request—spearheading transitmaunications, configuring the assist boats for transit, and
instructing the assist btsaduring transit.

This evidence concerning Captain Ice’s conduct throughout April 17-18, 2013, however,
does not raise a triable issuefaft as to whether the Loyd Murphy—as opposed to the Dale
Heller—was the “dominant mind.” While the scapfeCaptain Ice’s activities bears on the

breadth of negligence claimswdich IMS may be subjecseediscussiorinfra, this evidence
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does not create a genuine issue concerning Maygbhy’s status. Industry custom provides
that, when assist vessels aredisnavigational command remains with the captain of the vessel
being assisted. (R.676, US Rule 56.1(1{g&3 Stmt. Facts § 67; R.681, MESD Rule
56.1(b)(3)(B) Stmt. Facts 1 67 (admitting the sarfre)).

Non-movants dispute that this custom ocedrin practice, however, because the April
18 transit was a “unique,” “abnormal,” or “noadtine” situation involvg several industry and
government vessels, as well as dividegoesibilities. While that may be tré&non-movants
fail to identify any evidence that Captain Whiteded or transferred ultimate command of the
operation. Itis undisputed that Ingram had ultemadntrol over whether or not to move forward
with the plan. (R.651, White Dep. Tr. at 2P91, 216-20; R.646, Henleben Dep. Tr. at 197-98
(“[Q]. Ultimately with the decision involving lgram’s barges and Ingram'’s tow, who was the
person who had the veto say on wieetor not to move forward witthe plan on that call? [A].
Me and the captain of the vessel . . . we wnoitlhave done anythingithiout [Captain White’s]
approval”). In fact, the original plan to aststhe Dale Heller’'s tow into the Canal did not
involve the Loyd Murphy at aland neither Captain Ice nor aother representative of IMS
participated in its development. The Cutlnus finds that testimony from Army Corps
employees that Captain Ice “appeared” to behiarge at the captains’ meeting—by which time
the tentative plan had already been develdpedRCA participants—doesot create a genuine
issue of material fact as the status of the Loyd Murphy.

Similarly, evidence that Captain Whiteridied transit duties in order to reduce

distractions in the Dale Hellevheelhouse does not create a talbkue as to which vessel was

22 There is no evidence from which a factfinder coelasonably conclude that the Loyd Murphy—as opposed to
the Dale Heller—was the vessel being assisted on A8rilTo the contrary, thecord reflects that the Loyd

Murphy could have held its own tow in position.

23 See, €.9647, More Dep. Tr. at 202-03; R.678-1, Brown Dep. Tr. at 82-83; R.678-6, Daniel Dep. Tr. at 190-92;
R.646, Henleben Dep. Tr. at 212-16, 334.
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the “dominant mind.” Specifically, the fact tHaaptain White delegated to Captain Ice the dual
responsibilities of (1 fommunicating with Griffin and the loér vessels, and positioning the
assist boats in accordance with Captain Whiteiscern for the Dale Heller’'s stern, does not
vitiate the Loyd Murphy’s statuss an assist vessel. Capt#Vhite could have overridden—and
indeed, did override—Captain Ice’s positioning suggestibriimilarly, the fact that Captain

Ice issued speed, force, anddoientation instructions does tnadicate that Captain Ice had
ultimate responsibility over navigational decisions, where Captain White issued some of the
instructions himself (Ice merehgpeated them), and, in any eye@aptain White retained the
prerogative to countermand any such instamct As both captains recognized, ultimate
responsibility remained witaptain White. (R.651, Whiteep. 150-51; R.649, Ice Dep. 179-
80).

The United States and MESD liken this cas8haver Transportation Co. v. Alaska
Freight Lines, Inc In Shaver however, therial court found the assibbat to be the “dominant
mind” where its captain “veto[ed] the coursfeaction suggested lilie [assisted vessel's
captain], and cho[se] a different course whinlolved the hazardous elemt of the current.”

315 F.2d 97, 99 (9th Cir. 1963). In apportioning faiié, appellate courbbked to the fact that
“each captain operated as if the other one wechamge, and each testii¢hat he was relying
on the other to maneuver the barge,” finding thatassisted vessel’'s complete “abdication of
responsibility” rendeed it negligent.ld. at 100. Such circumstances“assumed responsibility”
are not present heréd. at 99. Even viewing the factstine light most favorable to the non-

movants, the record is devoid of any evidetizt Captain Ice overrodedecision by Captain

24 Captain White also could have spoken with the lockmaster directly, but he relied on GrifiGaptain Ice—to
coordinate gate-setting communications. Captain White and Captain Ice both communicatesl atfitbrthiessels.
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White, that the captains lacked amderstanding as to the scopa@gponsibilities, and/or that
Captain White “did nothing,” relpg instead upon Captain Icéd. at 100.

The record here reflects that Captain White had ultimate responsibility over the Dale
Heller and its tow, and that hielegated certain duties sodwuld concentraton steering the
Dale Heller into the CanalContraN.M. Paterson2004 WL 170326 at *4 (“Because the parties
cannot even agree upon the respahisés of each party irthis action . . . it is impossible to
determine who the ‘dominant mind’ was”). Theu€t finds that there is no evidence from which
a factfinder could reasonabtpnclude that the Loyd Murphyas the “dominant mind.”

B. Independent Negligence by IMS

This finding does not, however, compet ttonclusion that IMS does not face any
liability for the April 18 allision. As the parties recogre, the Loyd Murphy’s stus as an assist
boat does not absolve it of the dutyeteercise prudent seamanship.

IMS asks for judgment as a matter of law on all negligence claims because the Loyd
Murphy “carried out its duty as assist boat to the completdistaction of Captain White.”
(R.638, Opening Br. at 16). Captain White agréned there was nothinQaptain Ice “did in
navigating the Loyd Murphy that [White was]taral of that [he] believe[d] caused or
contributed to [the] indent.” (R.651, White Dep. Tr. at 226-). This testimony as to Captain
White’s belief, however, does nestablish that the Loyd Murpmeither caused nor contributed
to the allision. As noted above, the recoffieas that the Loyd Murphglid more than merely
furnish horsepower in obedience to Captain Whibetkers. Genuine issue$ material fact exist
with respect to whether the Loyd Murphy violatbé standards of prudent seamanship in the
days, hours, and minutes leading up to the allision. Conflicting eviderCapiain Ice’s role in

the gate setting issue, for examgleecludes judgment at this stage.
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As the United States correctiptes, none of IMS’ cited casdstermined an assist boat’s
liability at the summary judgment stagBee, e.gDiesel Tanker Ira S. Bushey, Inc. v. Tug Bruce
A. McAllister No. 92CIV. 5559(SS)(THK), 1994 WL 32082at *11-12 (S.D.N.Y. June 29,
1994). Contrary to IMS’ claim, the evidencent “so one-sided” that IMS must prevail as a
matter of law. (R.701, Reply Br. at 26). bct, the record reflects evidence which, when
viewed in the light most favorable to non-mowamnmhay support a finding of negligence on the
part of Captain Ice and/or the Loyd Murphy. Theurt thus declines tind, as a matter of law
and at this juncture, that IMS is nadfile under a general negligence theory.

As to any unseaworthiness claims, howelM§& correctly notes that no party has offered
any evidence that the Loyd Murphy “was unsediaoin any respect.” (R.638, Opening Br. at
17). No party responded to this argument entdied any issues of fact to defeat summary
judgment on these claims. The Court thuengg summary judgment in favor of IMS on
claimants’ unseaworthiness claims.

Il. RHA Claims

The United States also seeks to impRs#A liability on IMS and/or the Loyd Murphy,
including § 403 liability (oncerning obstruction to umable waterways), § 408 remliability
(concerning damage to government works), 49 liability (concerning vessels sunk in
navigable waterways). IMS requests summadgment in its favor on each.

A. Section408

Sections 408 and 412, taken together, impose sirfemliability against “any boat,

vessel, scow, raft, or other craft used or eaypetl” in damaging a navigational improvement of
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the United States. 33 U.S.C. §8 408, #1Xhe Seventh Circuit saecognized that the

“combined effect” of these sections “is to provide funds for the replacement and maintenance of
improvements built by the United States. This purpose is implemented through an absolute
liability standard.” United States v. Ohio Valley C&10 F.2d 1184, 1188 (7th Cir. 1975).

The United States and IMS dot dispute that negligenpeinciples do not apply to
determine 8 408 liability See, e.gOhio Valley Ca.510 F.2d at 1186 (holding that “there is no
requirement that negligence be shown” and thalef@ndant-vessel is liable if it has been the
cause of a violation” of § 408). IMS, howeveterprets Seventh Cirdurecedent as requiring
the United States to prove that the Loydrphy—as opposed to any other vessel—was “the
cause of” the violation before it may be setijto § 408 liability.(R.701, Reply Br. at 3-5
(citing Ohio Valley,510 F.2d at 1188)nited States v. M/V Martjr813 F.2d 851, 853 (7th Cir.
1963);United States v. Central Soya, In697 F.2d 165, 168 (7th Cir. 198P®)nited States v.
Republic Marine, In¢.829 F.2d 1399, 1405-06 (7th Cir. 1987)MS argues that it cannot be
held liable under 8§ 408, as a matter of law, beedhe Loyd Murphy “did natrike or otherwise
cause damage to the Dam or any other navigationprovement and did not cause any of the
barges in the tow of the M/V Dale Heller to do sold. &t 5).

IMS’ interpretation is too narrow. Seati 412 imposes liability on “any vessel . . . used
or employed” in violating the law. “[T]he mefact that [a vessel] was used in violating the
statute is sufficient to impose the liabilityUnited States v. the Terry E. Buchana@8 F.

Supp. 754, 755 (S.D.N.Y. 1956). Countsve rejected argumentattipassive” instruments of
navigation cannot be held liable teetbinited States under this statugee e.gid. at 756 (“The

fact that the [passive] barges may be abienfiead the tug and make it liable for the penalties

25 There is no dispute in this action over the identity of the Marseilles Lock and Dam as “a work built by the United
States . . . for the preservation and improvement of any of its navigable waters or to prevent'fl8dds[3.C.§
408.
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imposed upon them does not prevent the governframtlibeling the barges in this manner”);
United States v. TUG SUNDIAL (Vessel ID No. 65235G) F. Supp. 2d 1208, 1223-26 (D. Or.
2012) (examining statutory text and purpose to timédsame). Further, the fact that IMS did not
own the offending tow does not shield it from liability. Republic Marinefor example, the
Seventh Circuit analyzed § 408 liability in a context involving a tow boat owned by one
company, and a barge owned by another company. As the tow boat pushed the barge into a lock
and dam operated by the Army Corps, the barge caught on the lock wall, damaging it. 829 F.2d
at 1400. The Seventh Circuit notegit § 408 liability rested dmoth “defendant vessels,” unless
the “damage was caused solely by the government’s negligenti[dt 1406-07. Here, when
viewed in the light most favorable to non-mat& the record reflects that the Loyd Murphy
played some role in the ill-fatedatrsit of the Dale Heller tow. The extent of that role is an issue
of fact. Because the Loyd Murphy was “ds# employed” during this mission, the Court
cannot grant summary judgment in favor of IMS on § #0@&mliability.2®

B. Section 403 and Section 409

The Court next addresses § 403 and § 409 liability.

1. Availability of Civil Remedies under Sections 403 and 409

Section 403 prohibits the “creation of any obdiiarc. . . to the navigable capacity of any
of the waters of the United States.” 33 U.S@03. Under Section 403a, the United States may
prosecute “[e]very person and every corporatitwich shall be guilty o€reating or continuing

any such unlawful obstruction,” as well as bringdjper proceedings in equity to this end.” 33

26 This is true even if one frames the § 408 inquireims of proximate causation, as opposed to the “used or
employed” standard.See Republic Marin€829 F.2d at 1405 n.3 (“The statutory provisions do not use the words
‘cause’ or ‘proximate cause.’ All of the language describing the unlawful behavioritns#@8 involves the

common element of causation, however, and the courts generally frame the issue that way”). As discissed abov
the Court cannot resolve the issue of whether the Loyd Murphy caused or contributed to the April 18 allision on the
basis of the record before it.
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U.S.C. § 403a. The statute explicitly authoritesimposition of a criminal fine “not exceeding
five thousand dollars” peveek of obstructionld. It also expressly authorizes the injunctive
remedy.Id. (*and such obstruction may be causetdéaemoved by the injunction of any
[appropriate court]. . .”). As such, courtsseamplied civil remedie$or § 403 violations.See,
e.g, United States v. Alameda Gateway.| 13 F.3d 1161, 1167 (9th Cir. 2000) (implying a
removal and reimbursement remedy under 8§ 43%);also United States v. Baycon Indus., Inc.
744 F.2d 1505, 1506 n.2 (11th Cir. 1984) (notinghm context of a criminal prosecution, a
parallel civil action seeking removahd reimbursement costs under § 4QB)ited States v.
Republic Steel Corp362 U.S. 482, 492 (1960) (“Congress legslated and made its purpose
clear; it has provided enough fedkelaw in [§ 403] from which appropriate remedies may be
fashioned even though thegst on inferences”).

Section 409 (the “Wreck Act”) makes it unifaly among other things, “to sink, or permit
or cause to be sunk, vesselother craft in navigable channels.” 33 U.S.C. § 409. The Wreck
Act also charges the “owner, legs or operator of such sunkeafttwith the duty to mark and
to remove the sunken vesséd. Section 411 authorizesiminal penalties (“a fine of up to
$25,000 per day”) for “[e]very person and everypavation that shall violate, or that shall
knowingly aid, abet, authorize, orstigate a violation of thgrovisions of sections 407, 408,
409, 414 and 415 .. .33 U.S.C. 8§ 411. Section 412 provides for divikemliability against
any vessel “used or employedvilmlating” any of the aforemeioned provisions. 33 U.S.C. §
412. In addition, courts have conged Section 409 as authorizimgpersonanrelief. As this
Court previously recodred, “the holding inNVyandottehat the governmeiiitas an implied right
to bring anin personantlaim under Section 409 was basedluat section’s unique language

imposing an affirmative duty on vessel owngrsemove a sunken vessel that obstructs a
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navigable waterway.'Matter of Complaint of Ingram Barge Gd.02 F. Supp. 3d 1008, 1014
(N.D. lll. 2015)?7

IMS argues that the United States carprevail on its 88 403 and 409 claims because
the government does not requestlaiglief under these statutemstead, IMS asserts, the United
States seeks to impose the specified crinpealalties. (R.374, P¥-25 (“Per the RHA, 33
U.S.C. § 403a, the creation of an unauthextiobstruction subjects the Loyd Murphy to a
penalty of up to $5,000 per week of violationd; 11 28-29 (“Per the RHA, 33 U.S.C. § 411,
the Loyd Murphy is liable for a penalty of tg $25,000 per day for each day that it violated
Sections 408 & 409”)). The Court agrees WKS that the United Stas cannot recover RHA
criminal penalties through this civil actiosee, e.gUnited States v. Beatty, Ind01 F. Supp.
1040, 1045 (W.D. Ky. 1975) (“a defdant under those statutesshbe proceeded against by
way of information or indictment”). The Uniteétates fails to identifany precedent indicating
that this Court may award statutory criminahgkies in this limitation proceeding (or in any
other civil proceeding).

The inability of the United States to oar the specified criminal penalties, however,
does not end the Court’s inquiry. The Court aekedges that the United States’ Prayer for
Relief requests an award of “all costs and damages available under the RHA, 33 U.S.C. 88 401-
76.” (R.374 at 19-20). In light gfrecedent confirming the availabyl of civil remedies to the

government in RHA cases, the Court is retiderforeclose the United States’ 8§ 403 and 409

27 Section 409, 411, and 412, unlike Section 403a, do not expressly authorize thevinj@metidy. The Supreme
Court inWyandottenonetheless inferred the availability of removal and reimbursement remedies based on Section
409's duty-creating language, the inadacy of its criminal penalties, the United States’ interest in protecting
national waterways, and the broad construction historically afforded to the BRe#AWyandotte Transp. Co. v.

United States389 U.S. 191, 199-205 (1968ge also Alameda Gatewa&13 F.3d at 1166 (“Despite the absence of

an injunctive remedy in the statutory text of [§ 409], the Court went a step further dayiywohiplying an injunctive
remedy, but also a self-help removal and reimbursement remedy in favor of the United States”).
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claims as a matter of law at this st&§eSee e.gUnited States v. Nassau Marine Corp77 F.
Supp. 1475, 1480 (E.D. La. 1984jf'd, 778 F.2d 1111 (5th Cir. 1985) (“Implied remedies of
the [RHA], as determined by the Supreme Couwyandotte . .include injunctive relief,
declaratory relief and money damages8e als83 U.S.C. § 413 (“The Department of Justice
shall conduct the legal proceads necessary to enforce fr@visions of sections 401, 403, 404,
406, 407, 408, 409, 411, and 412 of this title”). The Court will determine any damages,
including appropriate civfines, in Phase 3 of this admiralty action.
2. IMS’ Liability

IMS next argues it did not “create” any obstruction within the meaning of § 403, and did
not “permit or cause to be sunk” any vessehimi the meaning of § 409. The Court examines
each argument in turn.

Courts construe the condey “obstruction” broadly.See Republic Ste€l62 U.S. 482,
487-88 (1960) (“anything, wherevdone or however done, withinghimits of the jurisdiction
of the United States, which tendsdestroy the navigable capacitfyone of the magable waters
of the United States, is withthe terms of the [§ 403] prohibition”). IMS does not dispute that
the sunken Dale Heller barges—as well as thergédecline of the nagable capacity of the
Marseilles Dam area following the April 18 allbn—constituted an “obstruction” within the
meaning of § 403. Rather, IMS argues thatdtrabt “create” any such obstruction because “the
barges which struck the Dam or sank upriverwere owned and operated by Ingram.” (R.638,
IMS Opening Br. at 18). Here, aig, IMS’ interpretéion is too narrow. Civil liability under 8
403 does not depend on vessel ownersBpe33 U.S.C. § 403a (authorizing injunctive relief

against “[e]very person and everyrgoration” thatviolates § 403)see also Univ. of Texas Med.

28 The Court notes that the United States’ 88§ 403 anatkfi@s against Ingram and the Dale Heller also seek to
impose the specified criminal penaltie§eéR.129, 11 23-28).
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Branch at Galveston v. United Stat&87 F.2d 438, 450 n.18 (5th Cir. 1977) (observing the
same). Further, relevant precedent “requireggttvernment to allege an affirmative act which
connects the [party] with the creation of an obstructiddalycon Indus., In¢744 F.2d at 1507
(examining civil case law precedent in the contéhd § 403 criminal prosecution). Here, issues
of fact remain regarding such affirmative actiontloa part of IMS. Genuine issues of material
fact exist with respect to velther IMS and/or the Loyd Mphy contributed to the April 18
allision—and the resulting obstruction—in the daysyrs, minutes, and secorldading up to it.
This precludes summary judgment in favor of IMS on § 403 liatlity.

This evidence also precludes summary judgrrefavor of IMS with respect to § 409.
Supreme Court precedent implies that Wrecklradility can attach tdooth owners and non-
owners of the sunken vessé&ee Wyandotf&89 U.S. at 199 n.11 (noting that 8 409’s general
prohibition against sinking, as Was 8§ 411’s criminal penalties, “are not limited to owners”);
see als@3 U.S.C. § 411 (authorizing paities against “[e]very person and every corporation”
that violates 8 411 or knowinghids such a violation))niv. of Texas Med. Branch at
Galveston557 F.2d at 443 (noting that “negligentrmws and negligent non-owners have been
treated similarly for purposes of affording the government civil remedies under [§ 403] and [§
409] for wreck removal’$° United States v. City of Redwood G0 F.2d 963, 967 (9th Cir.
1981) (applying 8 409 to the owner of the pomvaich the subject barge sank, as well to the
owner of the private company whiphovided security at the port).

The Court recognizes that the second aird tlauses of Section 409 impose duties only

on the “owner, lessee, or operator” of the suriRale Heller barges -- which IMS is not. 33

2% The Court acknowledges the unsettled applicatiorriof §ability under § 403. Ashe United States notes,
however, the Court need not resolve this issue in dgni®’ motion. (R.675, US Response Br. at 30 n.11).

30 The Court acknowledges that Section 409 no longer employs negligence languags. Scrap Material Co.,
LLC, 541 F.3d 584, 591 (5th Cir. 2008) (“The 1986 ameswhs. . . took a tack away from negligence theory by
deleting the words ‘voluntarily or carelessly’ from the first clause of § 409").
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U.S.C. § 409! The first clause, however, “imposes liability on a person whose fault causes a
wreck.” Nunley v. M/V Dauntless Colocotroni®7 F.2d 455, 459 (5th Cir. 1984). Viewing the
evidence in the light most favorable to tien-movants, the Court eaot say—as a matter of

law at this juncture—that IMS and/or theyd Murphy are not at fault in the April Hision

and the subsequent sinking of the Dale Hddemges. The Court denies IMS’ motion for
summary judgment on the United States’ § 409 claim.

lll.  Public Nuisance Claim

Lastly, IMS seeks summary judgment on theteth States’ public nuisance claim, which
the United States characterizes as the “®@dmymmon law of nuisae.” (R.675, US Response
Br. at 42). The United Statasserts that IMS and the Loyd Kdhy “have created a danger and
menace to navigation, thereby creating a publisange, which must be removed, repaired, and
abated.” (R.374, 1 39). The lted States requests an awafdall costs, damages, and
disbursements proximately resulting froine creation of said nuisance.ld.( 40).

“A public nuisance is defined as a substrand unreasonable interference with a right
common to the general public, usually affectihg public health, safety, peace, comfort, or
convenience.”Michigan v. U.S. Army Corps of Enginee#é7 F.3d 765, 771 (7th Cir. 2011)
(citing Restatement (Second) of Torts § 821B)). The Restatement (Second) of Torts “has been a
common reference point for courts considgrcases arising under federal common lalgl.”at
780. The Restatement (Second) of Torts distsigrs between actions for damages and actions
to enjoin or abate a public nuisand@ompare§ 821C(1)with § 821C(2). A party seeking
damages arising from a public nuisance “must tsaNfered harm of a kind different from that

suffered by other members of the publi¢d’ at § 821C(1)see als® 821B cmt. (i). Section

31 Other parts of the Wreck Act similarly address liabilitysach “owner, lessee, or operator.” 33 U.S.C. 8§ 414,
415.
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821C(2)(b) authorizes “a public official or pubagency to representdtlstate or a political
subdivision” seeking to enjoior abate a public nuisanc&ee8 821C(2)(b).

A. Substantial and Unreasonable Interference

Here, again, IMS argues that its congdmcluding that of Captain Ice—did not
“interfere[] in any way with the public use tife waterway or cause[] any substantial or
widespread harm.” (R.638, IMS Opening Br2&). The record, however, does not permit the
Court to reach this finding without the bemef trial, for the reasons explained above.

B. Statutory Displacement of Federal Common Law

IMS next argues that, “by enacting the RHFXgngress has providedcomplete statutory
scheme for recovery by the United States for dgana its navigationdcilities and obstruction
of its waterways, which displaces any coamiaw nuisance claim for said damage and
obstruction.” [d. at 22). The Supreme Court has cladftbat, in cases alleging legislative
displacement of federal common law, the te&sisiply whether the statute speak|s] directly to
[the] question at issue.Am. Elec. Power Co. v. ConnecticliBl1 S. Ct. 2527, 2537 (2011)
(citations omitted). The Supreme Court has indotke “speaks directly” standard in admiralty
cases.Mobil Oil Corp. v. Higginbotham436 U.S. 618, 625 (1978) (interpreting the Death on
the High Seas Act)f. City of Milwaukee v. lllinois & Michiggr51 U.S. 304, 315 (1981)
(“Milwaukee IT) (finding that amendments to the Clean Water Act preempted the federal
common law of nuisance in intéage water pollution case).

1. The Federal Common Law of Nuisance in Federal Waterway
Obstruction or DamageCases

Before reaching the preemption issue, havethe Court must first determine whether
the United States has a federal common lawt tighring a public nuisance claim concerning

obstructions to navigable waterways and damégeavigational improvements. In particular,

30



the Court notes that Wyandottethe Supreme Court examinkability under the Wreck Act

and expressly declined to address whether “natusiry public nuisance law may form a basis
for the relief here sought by the Governmenitiether “such a non-statutory right of the
sovereign has ever existed in the United States)wbether such a right, if it ever did exist,
survived the series of enactments beginning wiéhRivers and Harbors Act of 1890.” 389 U.S.
at 196 n.52 The Court finds that the United Statkses have such a right in equity.

In 1888, the Supreme Court recognized:

The power of congress to pass laws for tlgeileion of the navig#on of public rivers,

and to prevent any and all obstructions ¢ireris not questioned. But until it does pass

some such law, there is no common law efthnited States which prohibits obstructions

and nuisances in navigable rivers, unless it be the maritime law, administered by the
courts of admiralty and maritime juristimn. No precedent, however, exists for the
enforcement of any such law; and if such law could be enforced, (a point which we do
not undertake to decide,) it would not avaiktestain the bill in equity filed in the

original case. There must be a direct stabfithie United States iorder to bring within

the scope of its laws, as adnstered by the courts oiMaand equity, obstructions and

nuisances in navigable streams within steges. Such obstructions and nuisances are

offenses against the laws of the statesiwitvhich the navigable waters lie, and may be

indicted or prohibited as suchut they are not offenses against United States laws which

do not exist; and none such exist exagpat are to be found on the statute book.
Willamette Iron-Bridge Co. v. Hat¢ch25 U.S. 1, 8 (1888).

In Willamette plaintiff-wharf and warehouse owndiled a bill in equity to enjoin
defendant-company from constructing a bridge on the Willamette River in Or8gend The
Supreme Court rejectedgphtiff's argument that the Act afongress admitting Oregon to the
Union—and declaring “that all the navigable wateirshe said state ah be common highways,
and forever free, as well to the inhabitants ad séate as to all otheitizens of the United

States—conferred federal question juigtdn over the parties’ disputéSee idat 4-6, 17. The

Court held that this clause ‘taot be regarded as establishihg police power of the United

32 Given this uncertainty, the Court requested additioriefibg on the United States’ public nuisance claim. IMS,
Ingram, and the United States submitted supplemental briefs. (R.736, R.737, R.738).
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States over the rivers of Oregon, or as giving to the federal courts the right to hear and determine,
according to federal law, every complaint that may be made of an impediment in, or an
encroachment upon, the navigation of those riveld.at 12.

After the decision iWillamette “Congress acted promptly, forbidding by [8 403] of the
Rivers and Harbors Act of 1890..‘the creation of any obstruota, not affirmatively authorized
by law, to the navigable capacity’ ahy waters of the United StateRepublic Steel362 U.S.
at 486. The Supreme Colater noted, “[a]lthougWVillametteinvolved private parties, the clear
implication of the Court’s opinion was thattime absence of spedfiegislation no party,
including the Federal Government, would be empowered to take any action under federal law
with respect to such obstructionsCalifornia v. Sierra Club451 U.S. 287, 295 (1981Fierra
Club thus interpreted the RHA's enactment asféection that “Congres was concerned . . .
with the Federal Government’s ability to pesid to obstructions on navigable waterwaylsl”
at 296. Prior to the RHA, there was “naléeal law which empowered anyone to contest
obstructions to navigable riversltl. at 296 n.7.

The absence of federal law prolhibg obstructions at the time Willamette however,
does not mean that the Unitec®s had no pre-existing recoutseabate a public nuisance in
navigable waterways. “Beginnirad least as early as the sixteenth century the English courts
have issued injunctions toale public nuisances . . . Thaljcial power to enjoin public
nuisance at the instance of the Governmenbkas a commonplace of jurisdiction in American
judicial history.” United Steelworkers of Am. v. United Stag&l U.S. 39, 60-61 (1959)
(Frankfurter, J., concurring3ee also Michigan667 F.3d at 770 (“it has been recognized for a
much longer period that the etpable power of the courts exids to suits to abate public

nuisances . . .").
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PreWillamettecases confirm the availability of a public nuisance remedy in equity. In
Wheeling a case concerning an allelgabstruction to the OhiRiver, the Supreme Court
distinguished between the United Stateshatity at common law and in equitysee Com. of
Pennsylvania v. Wheeling & Belmont Bridge ,&el U.S. 518 (1851). $pifically, it noted that
an “indictment at common law calihot be sustained in the federaurts by the United States,
against the bridge as a nuisaregno such procedure has baathorized by Congress. But a
proceeding, on the ground of a private and aparable injury, may be sustained . . . If the
obstruction be unlawful, and thguny irreparable, by a suit @ommon law, the injured party
may claim the extraordinary protection of a court of chancdi.at 564. The Court further
clarified that a “court of equity will not onlyterfere upon the infornti@n of the attorney-
general, but also upon the applioatof private partis, directly affected by the nuisancdd. at
5673

PreWillamettecases caution, however, that exergigethis right in equity were
“confined and rare,” favoring instead the “thilinary and regular pceeding at law . . . by
indictment or information, by which the nuisanmay be abated; and the person who caused it
may be punished[.]'City of Georgetown v. Alexandria Canal C87 U.S. 91, 98 (1838}f. In
re Debs 158 U.S. 564, 592 (1895) (“because the remedwpdigtment is so efficacious, courts
of equity entertain jurisdiction iauch cases with great reluctance, whether their intervention is
invoked at the instance of the atteyrgeneral, or of a private individual who suffers some injury
therefrom distinct from that of the public, and they will only do so where there appears to be a

necessity for their interference”).

33 The dissenting opinion Wheelingquestioned whether private parties could bring a suit in equity for public
nuisance.Wheeling 54 U.S. at 587 (“And it appears to me toskétled law in England, as well as in this country,
that chancery will not interfere by imjation where the evidence is conflicting and the injury doubtful. | do not
speak of informations in chancery where #itorney-general is a party, for tlisot a proceeding of that kind. But
| speak of cases between individual parti&s, the present one”) (Taney, J., dissenting).

33



The Court thus agrees with the United StateswWhamettedoes not foreclose its ability
to pursue a public nuisance claim here. The Quwates, however, that the United States’ cited
authorities—and th@Villametteline of cases—authorize equitabédief, not the award of “all
costs, damages, and disbursements proximegslyting from the crd@n of said nuisance,”
such as the United States seeks here. (R.374, 54@).e.gNew Orleans, M. & T.R. Co. v.
Mississippj 102 U.S. 135, 137 (1880) (“The object of thction was to obtain a peremptory writ
of mandamus, requiring the company to removeatosiary bridge which it had erected. . .”);
Michigan 667 F.3d at 769 (“The states asked theidtstourt for declaratory and injunctive
relief and moved for a preliminary injunction . . .Qnited States v. Duluil25 F. Cas. 923, 925
(C.C.D. Minn. 1871) (*An injunction according to tpeayer, will be allowed”); 6 U.S. Op. Atty.
Gen. 172, 183 (1853) (“Nothing is better settle@England than the doate that a court of
chancery has authority in that canto restrain or abate a . nuisance in a harbor or other
navigable waters, on informatiday the Attorney General”).

The United States appears to recognizeitbaublic nuisance medy—insofar as it pre-
existed and survived the enactment of theARksounds in equity. (R.738, US Supplemental
Br. at 5 (“The Willamettg Court did not mean that there could be no suit in equity for
nuisance”)jd. (“a federal court in equity would havedn able to grant relief to remove the
obstruction causing the interferi)). The Restatement (Second) of Torts accords with this
view. See8 821C(2)(b) (authorizing a public agertoysue to enjoilr abate a public

nuisancef* The Court thus disagrees witinited States v. lllina Terminal Railroad Company

34 The Court recognizes that the United States has a proprietary interest in the Marseilles Lock and Dam. Its public
nuisance claim, however, does not plead a special igptifing it to damages under non-statutory public nuisance
theory. See, e.gNew Mexico v. Gen. Elec. C&35 F. Supp. 2d 1185, 1241 (D.N.M. 2004) (“Absent proof of some
discrete ‘special injury’ to the Stateinterest apart from the injury toetipublic’s interest in unappropriated

groundwater, Plaintiffs may be limited to equitable relief seeking the abatement of the claimed nuisemeds)

R.374, 11 38-40). The United States refers to “public nuisance under the general maritime law,” (R.738, US
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insofar as it held that the United Statesas limited to equitable relief on a public nuisance
theory, where the government also invokes asusory remedies underalRHA. 501 F. Supp.

18, 21 (E.D. Mo. 1980% Other courts have dismissed complaints seeking damages under the
federal common law of public nuisanc8ee, e.gSekco Energy, Inc. v. M/V MARGARET
CHOUEST 820 F. Supp. 1008, 1013-14 (E.D. La. 199%r(ussing damages claim and noting
its vain search “for case lawhich recognizes a federal cawdeaction for public nuisance”)

(citing Sate of La. ex rel. Guste v. M/V TESTBANK2 F.2d 1019, 1030 (5th Cir. 1985)).

The Court thus finds that the United States &&deral right tossert a public nuisance
claim, sounding in equity, corrning obstructions to navigable waterways and damages to
navigational improvements. The Court will aelsls further issues regling relief under this
claim during Phase 3 of this action.

2. Statutory Displacement of the Uniéd States’ Federal Nuisance Right

Based on the foregoing analysis, the Counddithat the RHA has not displaced the
United States’ federal nuisance rigiThe Court views the enactnieof the RHA as consistent
with the preservation of the United States’ rightequity, to seek to abe a public nuisance in
navigable waterways.

In American Electricthe Supreme Court found that the Clean Air Act “spoke directly”
to the question at issue—limitations on carbaxiie emissions—thus displacing the federal
common law right to seek abatement. 13CtSat 2537-40. In so hdihg, the Court looked,

among other factors, to the reach of the Clemm\ct’'s remedial provisions, including the

Supplemental Br. at 3), but does not address how that public nuisance law differs from other non-statutory public
nuisance law.

35 The Court does not—and need not—opine on the scope or nature of “equitable relief” available to the United
States under the circumstances presented here. ThedGesiniot address, for exampivhether the United States
may recover costs associated with abatement under aatdguheory. The Court will determine appropriate relief

in Phase 3 of this admiralty action.
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authorization of civil enforcement actions, dodts placement of regulatory authority within
one expert agencyld. at 2538-39. Thé&merican ElectricCourt noted the same factors present
in Milwaukee II. See idat 2534 (“That [Clean Water Aciggislation installed an all-
encompassing regulatory program, supervisedrbgxpert administrative agency, to deal
comprehensively with interstate water pollution”).

As both the United States and IMS acknowledtiee Rivers and H&ors Act was . . .
seen to give the United States broad righ{®’738, US SupplementBF. at 8; R.736, IMS
Supplemental Br. at 2) (both citiMyyandotte 389 U.S. at 201 (“The Rivers and Harbors Act of
1899, an assertion of the sovereign power efunited States . . . was obviously intended to
prevent obstructions in the Natienivaterways. Despite some diffities in the wording of the
Act, we have consistently found its coverage tbtmad”)). IMS fails, however, to establish the
RHA's likeness to the Clean Air Act or the Ohe®ater Act as an “akéncompassing regulatory
program” supervised by one expert agency. 33Ct at 2534. The RHA'’s prohibitions and
remedies, although broad, are not unlimited. This Court already reedgfor example, the
United States’ inability to impose 8§ 408personaniiability against Ingram and/or IMS for
damage to government works. (R.602, R.620\Ithough the RHA touches on the issue at
hand—liability arising from the April 18 allisioand subsequent obstruction of and damage to
the Marseilles Lock and Dam—Iaws that “tbilicon the issue at hand [are] not enough” to
preclude the United States’ publicisance claim from moving forwardichigan 667 F.3d at
778;see also United States v. Dixie Carriers, J@62 F. Supp. 1126, 1130 (E.D. La. 1978),
aff'd, 627 F.2d 736 (5th Cir. 1980) (“Of course, coumisst be extremely hesitant to construe

statutes in derogation tfie common law or the general maritime law”).

36 The Court does not imply that the United States may seek such relief under its public nuisance claim, as
construed herein. The Court does not remark, at this, poirthe scope of relief available to the United States
under a public nuisance theory.
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For the stated reasons, the Court deiN&S' motion for summary judgment on the
United States’ public nuisance claim.
CONCLUSION
For the foregoing reasons, the Court denigsan and grants in part IMS’ motion for
summary judgment. (R.637). The Court demlS’ motion as to the negligence, public
nuisance, and RHA claims against it. The €guants IMS’ motion as to the unseaworthiness

claims against it.

Dated: April 13, 2016 ENTERED

| A e

AMY J. ST. @E(‘}
UnitedState<DisTrict CourtJudge
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