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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN THE MATTER OF THE COMPLAINT OF )
INGRAM BARGE COMPANY AS OWNER )
OF THE M/V DALE A.HELLER AND THE )
1B9525, IN025300, INO85089, IN095041, )
INO96081, IN107057, AND IN117513, )
PETITIONING FOR EXONERATION FROM
OR LIMITATION OF LIABILITY,

Civil Action No.: 13 C 3453
Civil Action No.: 13 C 4292
(Consolidated)

Consolidated with,

IN THE MATTER OF AMERICAN
COMMERCIAL LINES, LLC, AS OWNER
AND INLAND MARINE SERVICE, INC. AS
OWNERPRO HAC VICEOF THE M/V LOYD
MURPHY FOR EXONERATION FROM OR )
LIMITATION OF LIABILITY. )

)
)
))
) Judgémy J. St.Eve
)
)
)
)

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

This admiralty case arises from the M/VI®&leller's unsuccessful attempt to navigate
its fourteen-barge tow past a federal dam locagt=t the city of Makslles, lllinois during a
high-water situation on April 12013. Petitioner Ingram BagCompany (“Ingram”) owned
and operated the Dale Heller. While traverdlhigois River Mile 247.0 ear the dam, the Dale
Heller's tow broke apart, and seven of its bamgéser allided with the dam or sank upriver from
it. Subsequent to this incident, the rivertera overtopped the sounding earthen dike and
flowed into the city of Marseilles, causingbstantial damage to real and personal property.
Other maritime vessels were present atdltision, including (i the M/V Loyd Murphy,

operated by Petitioner Inland Mariervice, Inc. (“IMS”); (ii) the M/V City of Ottawa, a
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United States Army Corps of Engineers (“Cojpgdssel; and (iii) the M/V Creve Coeur, another
Corps vessel.

Ingram and IMS both filed a complaint inmablalty for exoneration from or limitation of
liability in connectionwith this incident, under 46 U.S.C. § 305e1seq (R.1; R.1, 13-cv-
04292)?> The United States filed a claim in both iiation actions for damages to the Marseilles
Dam and related structureslegling violations of the Riws and Harbors Act (“RHA”),
negligence and unseaworthiness under the gemargime law, and the creation of a public
nuisance. (R.129; R.333, 13-cv-04282ngram and IMS, in turn, filed counterclaims and Rule
14(c) tenders against the United States, altggamong other theories,gigent conduct on the
part of the Corps employee responsible for date goovements at the Marseilles Lock and Dam
facility. (R.165, R.373; R.357,3-cv-04292). Numerous claimiiz—including two groups of
individual property owners (“Ingtidual Claimants”), the Citpf Marseilles, and Marseilles
Elementary School District #150 (“MESD”) (bectively, the “Flood Claimants”)—also filed
general maritime claims against Ingram, IMSJ &me United States for their resulting property
damage.

On July 13, 2016, the Court granted the Whisates’ motion for immunity from tort
liability under the dscretionary function exception. @35). In September 2016, the Court
dismissed all claims, counterclaims, and Ruleltdnders between thénited States and IMS,
and the United States and Ingram, pursuantpalations of dismissakith prejudice. (R.879;

R.888). The Court further dismissed, witkejodice, the Flood Claimants’ pending claims

1 Other vessels, including the M/V City of Joliet, the M/V Cody Boyd, and the Nancy S. provided additional
assistance to the Dale Heller throughout April 17-18, 2013.

2 The Court later consolidated the two limitation actions and all related actions.

3 The Court later dismissed the United Stailegiersonantlaims under RHA § 408, as well as its general
unseaworthiness claim against IM&.602, R.620, R.744).
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against the United States. (R.899). In additiba,Court dismissed the City of Marseille’s
claim against Ingram, MESD’s claim against Ingram, and MESD’s claim against IMS, all
pursuant to stipulations of disssial with prejudice. (R.889; R.898)0One group of Individual
Claimants also settled with and dismissed theints against Ingram within the first week of
trial. (R.905)

The remaining parties—the second group of Individual Claimants and Ingram—tried
their claims and defenses beftine Court in a 10-day bench trfalThe Court heard live trial
testimony from eighteen fachd expert witnesses, and reviewed numerous deposition
designations of both party and non-party witnegsksaddition, the Court weighed substantial
documentary and audio-visual evidence codlddtom the incident — including, among other
evidence: (i) contemporaneous audio recordirgs the Dale Heller's wheelhouse throughout
April 16-18, 2013, as captured by Wessel Data Recorder (“VDR®and (ii) contemporaneous
visual footage of the Dale Heller’'s attempted transit on April 18, 2013, as captured by three
Corps cameras positioned around the Marseilles Dartrying this case, Claimants primarily
focused on two areas of purported negligencetngram’s failure to heed weather conditions
throughout April 16-18, 2013; and (ii) Ingrémnsufficient planning and ineffective

communications leading up to and chgrithe attempted canal transit.

4 The Flood Claimants and IMS had previously represkto the Court that they had reached a collective
settlement of their claims. (R.831 (reflecting June 30, 2016 status headgeg@llsdr.927, R.923, R.939, R.940
(dismissing individual claims against IMS)).

5 The Court thanks Judge Rebecca Peylen for her efforts to try andtfle these claims during trial.

6 The Court hereinafter refers to the second groupdifidual Claimants as “Claants,” and excludes those
individuals who dismissed their claims against Ingram after the trial concluded. (R.939, R.940).

7 The Court also reviewed and weighed any counter-designations and/or evidentiaigrebfecteach designated
witness.

8 The VDR captured not only ambient conversations among the Dale Heller's vessel crew, butiaésoadtia
transmissions between, for example, the Dale Heller and the Loyd Murphy.

3



This Memorandum Opinion and Order setsh the Court’s findings of fact and

conclusions of law pursuant to Federal Refi€ivil Procedure 52. After considering the

admissible evidence, and upon assessing the digdib each witnessthe Court finds as

follows with respect to “Phase One” of this admiralty action:

1.

TheOregonRule does not apply to presume fault against Ingram because there is no
“factual vacuum” in the record meriting its applicatiddee City of Chicago v. M/V
Morgan, 375 F.3d 563, 572-73 (7th Cir. 2004). TRennsylvani&Rule also does not
apply because Claimants have failegrove a regulatory violatiorSee Folkstone Mar.,
Ltd. v. CSX Corp.64 F.3d 1037, 1046-47 (7th Cir. 1995).

Claimants have not established Ingramegjligence under the general maritime law by a
preponderance of the evidencgee M/V Morgan375 F.3d at 572-73.

Even presuming fault under t¥egonRule, Ingram has exonerdtéself from liability
by proving that the allision was the sole fault of the operator at the 83asnM/V
Morgan, 375 F.3d at 574. The Court does netdrte reach the application of (i) the
“inevitable accident” ddcine, or (ii) thein extremisdoctrine. See idat 575-77.

Even if the Court had found contributory faaitt the part of Ingram, Ingram is entitled to
limit its liability pursuant to the Limitation dfiability Act, 46 U.S.C. 8§ 30505. Ingram’s
operational decision to proceed sdaghnd throughout April 16-17, 2013, to reject
alternative mooring positioran April 18, 2013, and, ultimately, to attempt and execute
the transit plan—even if a proximate caus¢hefallision—was not witih the “privity or
knowledge” of Ingram’s managerial shoreside personiee Am. River Transp. Co. v.
Ryan 579 F.3d 820, 822 (7th Cir. 2009).

Even if it had found contributory fault on therpaf Ingram, the Court finds no fault on
the part of IMS.See McDermott, Inc. v. AmClydgll U.S. 202, 217 (1994).

BACKGROUND
The Players
A. Ingram Barge Company
1. VesselCrew

Ingram is a for-hire river carrier, opéiragy more than 150 towboats and nearly 5,000

hopper and tank barges on the inland rivers @lthited States, incluadg the Mississippi, Ohio,

lllinois, Tennessee, and Cumberland Rivers.84B-1, Stmt. of Uncontested Facts { 32). In
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April 2013, Ingram owned and operated the 6,A@&epower-rated Dale Heller, as well as
Barges 1B9525, IN025300, INO85089, IN095041, IN096081, IN107057, and IN117ki1 3 (
1, 33). Charles White (“White”) captained thale Heller, and Ronald Shrader (“Shrader”)
piloted it. (d. 1 34-37F. Both Captain White and Pilot Shrader testified at the trial.

Captain White began his career in the inlamdr industry at ag@1, starting out as a
deckhand with the Ohio River Company. (09Y¥8ite Tr. at 770-73)In 1977, he obtained his
towboat pilot’s license and, eveially, merited a First-Classl®t’s License and a Master of
Towing Vessels License for the Western Riversich he held in April 2013 and which the
Coast Guard has never revoked or suspendddat(773-74, 777-78). He has been a captain
and pilot on the Illinois River for roughly 25 ges, and—throughout that career— has transited
past the Marseilles Lock and Dam “betwn a thousand and two thousand” timéd. af 774-

75). He has worked on the Dale Heller—orajip known as the Olmstead—for approximately
35 years, and became its captain “roughly 12 years atmh.at(776-77):° After Captain White
retired two years ago, Pilot Shrader became the captain of the Dale Hellat. 770; 10/03
Shrader Tr. at 1317-18). Pilot Shrader, likgp@aa White, has extensive experience in inland
towing operations, having worked tine industry for 31 years, including 20 years as a pilot.
(10/03 Shrader Tr. at 1318-1%le holds a Master of Towing ¥sels License for the Western
Rivers, and has transited into therskilles Canal more than 100 timesd.)

According to Claimants’ maritime expe@aptain Donald Kinsey, “the mariners who
operate on the upper rivers [such as the lllinoieRiare the ‘elite’ of the inland mariners.”

(TREX 2221, Kinsey Expert Rep. 4). Captain Kinsey further séfied that the Dale Heller’s

9 Captain White’s regular watches aboard the Dale Heller were 5:00-11:00AM and 5:00-1]1vaGirRMPilot
Shrader’s were 11:00AM to 5:00PM and 11:00PM to 5:00AM.).(

10 The Olmstead was an Ohio River Company vessekain acquired the Ohio River Company, and its vessels,
during the course of Captain White's caredd. &t 771, 776-77).
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crew on April 18, 2013, was “properly licensed, trainand experienced,” that Ingram’s policy
and procedures manual was “very compreherisarg] that the Dale Heller itself was “very
well-equipped, modern and very powerful,” withétlatest available thoological aids . . . far
in excess of any statutory requirementdd. &t 28; 09/22 Kinsey Tr. at 330-32, 326-27).
Captain Kinsey—a lead auditor for the natioRasponsible Carrier Bgram (“RCP”)—testified
that the Dale Heller, its crew, and its govagisafety procedures were certified as RCP-
compliant at the time of the allision. (09/22 KegsTr. at 326-330). Ingram’s expert in inland
towboat operations—Captain Samuel Schropp (“SchiepfEstified to the sameffect at trial.
(10/05 Schropp Tr. at 1619-2%).Captain Schropp further opinéuhat the Dale Heller's tow was
“staunch and tight, and . . . built appropriatiythe prevailing circumstances” on April 18,
2013. (d.at 1626). The Court also heard testimomnfringram’s Chief Engineer onboard the
Dale Heller at the time of the allision—JuskittNees (“McNees”)—who confirmed that the
Dale Heller had no mechanical issues throughguil 17-18, 2013. (09/29 McNees Tr. at
1016-17, 1020-21). Claimants do mointest the seawthiness of the Dale Heller or the
staunchness of its tow tite time of the allisior?
2. ShoresidePersonnel

Ingram’s shoreside personnel included teams: (1) a customer service team
responsible for coordinating bargleliveries between vessel ceeand customers; and (2) an
operations team responsible for overseeing towtyoatations such as the Dale Heller's. (09/29

Moore Tr. at 1031-32, 1055). From the custos@wice side, Adrienne Moore (“Moore”),

11 Captain Schropp further opined that Ingram’s policy and procedure and safety manuals “meet or excedd” those o
other inland towing companies, based on his review ofreaitlials throughout his tenure as a trip pilot for various
companies. I¢l. at 1614-15, 1620). Given Claimants’ failure to renew tBainbertobjection as to this opinion—

or to otherwise demonstrate prejudice by the non-production of these manuals—the Couthedopmision.

(R.859, Memorandum Opinion and Order at 9).

2 Claimants do question the propriety of configuring the tow to have a “notch” at its head, but they have failed to
submit any evidence that thisrdguration was unreasonabl8eediscussiorinfra.
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Ingram’s General Manager for Customer Service, and Carissa Koeller (“Koeller”), an Ingram
barge dispatcher, testified aettrial. The Court also reviead the deposition designation of
Gary Holt (“Holt”), who supervise®loore and Koeller. Both Moore and Koeller testified that
they were not responsible for the vessels’ gational decisions or for the dissemination of
weather information to vessel crews. (09%28ore Tr. at 1032, 1034; 09/29 Koeller Tr. at 1063,
1066).

On the operational side, Ed Henleben (“Heal€h testified at the trial. For the last
twelve years, Henleben has ssshas a Senior Manager of Vds9gerations (also known as a
“port captain”) at Ingram, the D@Heller being one of the vessaishis area of responsibility.
(R.846-1, Stmt. of Uncontested Facts Y 38; 1616dleben Tr. at 1427)Prior to joining
Ingram’s operations team, Henleben worked @srt captain for othenarine transportation
companies. (10/04 Henleben Tr. at 1429). e plloted river towboats as a licensed mariner
for approximately 15 years and became “very familiar” with the Marseilles Lock and D&m. (
at 1428-29). Henleben descrild@d port captain respoitdities as “assisting the captain and
pilot or any other crew member with any . . . ssthat they might haveificluding with respect
to fuel and supplies.ld. at 1430). He also “assist[s] othemopée” to ensure that vessel crews
“have adequate information regarding the weathdd” at 1488-89). In terms of navigation
issues, Henleben testified that, while he “stimes serves as a sounding board” for vessel
crews, the captain or pilot “hasetfinal say over his flotilla.” I1¢l. at 1430, 1435). In April 2013,
Henleben’s supervisor was Jo@perle, Ingram’s Vice Presideot Operations. (R.846-1, Stmt.
of Uncontested Facts3P).® A fellow Ingram port captain, Thomas More (“More”), also

testified at the trial (09/30 More Tr. at 1096).

13 Claimants withdrew their designations of the Operle deposition testimony. (R.88Q).R.8
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3. Other Ingram Designees

In rendering its factual findings and conclusions of law, the Court also reviewed the
deposition designations of: (i) Glen Dott®@tts”), Ingram’s Assistant Vice President of
Customer Service who circulateekather information to selesigram personnel; (ii) Robert
Taylor (“Taylor”), Ingram’sSenior Manager of Vessel Opéions, who forwarded Dotts’
weather information to vessel crews; and @igm Guge (“Guge”), an Ingram deckhand who
was aboard the Dale Heller on April 18, 2013.

B. Inland Marine Service

IMS is a vessel management company, whtelffs, manages, and navigates vessels for
its clients, including American Commerciahes, LLC (“ACL"). (R.846-1, Stmt. of
Uncontested Facts § 40). In April 2013, ACL owned the 6,100 horsepower-rated Loyd Murphy,
while IMS was its bareboat charer, operator, and ownpro hac vice (Id. 1Y 2-3, 41). ACL is
no longer a party to this litigation. (R.674).

IMS employee Anthony Ice (“Ice”) captaiti¢he Loyd Murphy, while Jackie Daniel
(“Daniel”) piloted it. (R.846-1, Stmt. of Whontested Facts Y 42-43). Captain Ice—who
testified at the trial—holds a Master of Towixgssels License for the Western Rivers and has
24 years of experience navigating towboats amgdsaon the Illinois River. (10/03 Ice Tr. at
1181-83).

In rendering its factual findings and conclusions of law, the Court also reviewed the
deposition designations of: @aniel; (ii) David Hammond, J(*Hammond”), the President of

IMS; and (iii) Harold Dodd (“Dodd”), AC’s Director of River Operations.



C. The Army Corps of Engineers
1. The Marseilles Lock and Dam

In April 2013, the United States of Ameri¢hrough its agency, the Corps, operated and
maintained the Marseilles Lock and Dam #mel Marseilles Canal. (R.846-1, Stmt. of
Uncontested Facts § 5). Larry Rodriguez (“Rgukez”) was the Lockmaster at the Marseilles
Lock and Dam in April 2013, and was in tleekhouse during the Dale Heller’s attempted
transit into the Marseilles Canalld(f 17). As Lockmaster,d&Iriguez was the top-ranking
Corps manager at the Marseilles facility onrinp8, 2013. He had worked at the Marseilles
Lock and Dam for 27 years prior to this incident. (09/28 Rodriguez Tr. at 622-23). Assistant
Lockmaster Floyd Smith (“Smith) was alsotire lockhouse during trettempted transit.
(R.846-1, Stmt. of Uncontested Facts  18).

Rodriguez’s direct supenaswas Craig Hess (“Hess”), the Corps’ Chief of Locks and
Dams for the lllinois Waterway in April 20131d(  21). Hess reportad Michael Zerbonia
(“Zerbonia”), the Acting Project Meager for the lllinois Waterway.ld.  20). Zerbonia, in
turn, reported to Michael CoxQox”), the Chief of the Operatns Division for the Rock Island
District. (d. 1 19). Rodriguez and Hessti@ied at the tial, while Smith, Zerbonia, and Cox
testified via deposition designatis. The Court also considergeposition designations for (i)
Thomas Nock (“Nock”), a Corps hydraulic engingdro participated imliscussions concerning
the attempted canal transit; and (ii) Kevimdavehr (“Landwehr”), a Corps hydrologist familiar
with the Marseilles Lock and Dam and involeadhe Corps’ post-incident investigation.

2. The Maintenance Vessels
Zerbonia also supervised Brady BecknfdBeckman”), the General Maintenance

Supervisor of the lllinois Waterway. (R.846-1pthtof Uncontested Facts  22). Beckman, in



turn, supervised Jeffrey Griffi(*Griffin”), a Crane Operator Supervisor who was onboard the
Loyd Murphy and communicating with the Marsedllockhouse leading up to the allisiofd. (
19 23-24). Griffin, in turn, supeised: (i) Captain Robert Slack (“Slack”), who captained the
2,100 horsepower-rated City oft@wa; and (ii) Captain Michael Cutler (“Cutler”), who
captained the 1,800 horsepower-rated Creve Coélir{f( 25-31). In rendering its factual
findings and conclusions of law, the Court esved deposition designations for Slack, Cutler,
Beckman, and Griffin, as well as deposition designations for: (i) Chauncey Rosenblad
(“Rosenblad”), a Corps deckhand who was aboadity of Ottawa on April 18, 2013; and (ii)
Tom Heinhold (“Heinhold”), the Deputy Chief Qiperations for the Rock Island District who
was involved in the Corps’ pbscident investigation.

D. Non-Parties

The Court also heard live witness tesiny from several non-paes, including: (i)
expert research meteorologist Dr. Peter éhichnd (“Hildebrand”)(ii) expert applied
meteorologist Stephen Pryor (“Pryor”); (iii) hyditec engineering experts Dr. Marcelo Garcia
(“Garcia”), Dr. Robert EtteméEttema”), and Dr. Forrest Holl{*Holly”); and (iv) accident
reconstruction engineering expert Daniel FittafiFittanto”). The Court further reviewed
deposition designations from the following non-parties:

1. Representatives of the United States Coastruncluding (i) Executive Officer of the
Marine Safety Unit in Chicago, Stacy MilléMiller”), and (i) Commanding Officer of
the Marine Safety Unit in Chiga, Jason Neubauer (“Neubauer”);

2. Representatives from the National Weat8ervice (“NWS”), including (i) hydro-
meteorologist Steve Buan (“Buan”) and 6i)pervisory hydrologidflark Glaudemans
(“Glaudemans”);

3. Expert witnesses in the fields of hydrauingineering, naval @nitecture, and fluid

dynamics / accident reconstruction, respecyiv@) Dr. Tonja Koob (“Koob”), (ii) Mr.
George Randall (“Randall”), and DiKenneth Orloff (“Orloff”);
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4. Representatives of Kirby Inland Marine (‘tiy”), including port captain Shannon Dale
Hughes (“Hughes”) and the Captain of the @ifyloliet, Orbie Gen®eaton (“Deaton”);

5. Representatives of American River Transation Company (“ART©O?”), including port
captain Bernie Heroff (“Heroff”) and the @&in of the Nancy S., Lloyd Scott Hardin
(“Hardin”);

6. Representative of Marquette Transpodiatand participant in discussions surrounding
the attempted canal transit, QuiarCraig Harris (“Harris”);

7. Representative of AEP River Operation8EP”) and the Captain of the Cody Boyd, Al
Stunkel (“Stunkel”);

8. City of Marseilles resident Joseph Jakupaaho withessed riveronditions on April 18,
2013.

Il. The Facilities and Structures

A. The Marseilles Lock and Dam

The Marseilles Dam is located at lllind®sver Mile 247.1, about 2.5 miles upriver of the
Marseilles Lock. (R.846-1, Stmt. of Unconteskattts 11 4, 11). Vesselavigating downriver
past the Marseilles Dam must enter the Maessi@anal—the mouth of which is adjacent to the
Dam—in order to pass through the Marseilles LodH. {{ 12). There are five protective cells
on the starboard southbound approtactihe canal wall, just abotke dam, as well as three tie-
off cells along the right deending bank of the river.Id; I 13; 09/28 Rodriguez Tr. at 630, 635
660). The city of Marseilles sitdong the right descending baokthe river. (TREX 14-15).

The Marseilles Lock and Dam is a natiga facility, designed and operated “to provide
the required nine-foot minimum channel fromgkilles Lock and Dam to Dresden Island Lock
and Dam, a distance of approximately 27 river miles.” (TREX 10, Master Water Control Manual
for the Marseilles Lock and Dam at B-1The river stretch betwedhe Marseilles facility and
the Dresden Island facility is known as thedideilles Pool.” (R.867, Hardin Dep. Tr. at 20,
109-10). The Corps maintains normal pel@vation—483.2 feet—by opening and closing the

Marseilles Dam'’s eight tainter gates, each oichlis 60 feet wide and 16 feet high. (R.846-1,

11



Stmt. of Uncontested Facts 1 609/28 Rodriguez Tr. at 649, 698As the river level rises, for
example, the Corps opens the gates to alldavtimnal water to flonthrough, maintaining pool
elevation. Corps personneljast the dam gate settingsmotely, from the downstream
lockhouse. (R.846-1, Stmt. of Uncontested Fajt fThe Marseillesatcility is unique within
the Western Rivers system in that, ordinarilfag*tocks are actually phigsilly attached to the
dam.” (10/05 Schropp Tr. at 1616-K&e alsdr.867, Slack Dep. Tr. at 194). The Marseilles
lockhouse is equipped, however, to monitor the-tiea river gauge for the Marseilles Pool, as
well as to display live video feed from && cameras positioned around the Marseilles Dam.
(9/28 Rodriguez Tr. at 689-92; TREX 2268-69).

B. Other lllinois River Areas

Less than one mile upriver from the MarssslDam is an area known as “Gum Creek.”
(TREX 15 (reflecting “Gum Creek Light & Daymarkit River Mile 247.8)).Further upriver, at
approximately River Mile 248.0, sits &land known as Ballards Islandd .4 Other lllinois
River areas—including Johnson Island and Dreddiand—sit upriver from Ballards Island.
(10/03 Ice Tr. at 1215; 09/28 White Tr. at 813). Further upriver stilpreggmately six miles
above Dresden Island—is the town of Chdrorg lllinois. (09/28Nhite Tr. at 806).

1. Fleeting Facilities between Channahon and Marseilles

There are several commerdigeting and dock facilitiespriver of Ballards Island, and
downriver of Channahon, designtedhold vessels and tows in an emergency. (09/29 White Tr.
at 963-64 (naming Fox River Minerals, SpiGmavel, Black Marine, Farmers Elevator, and
Valley Run, among others3ee alsdr.867, Hardin Dep. Tr. at 18-42 (discussing various

commercial facilities and mooring structures in kharseilles Pool, uprivesf Ballards Island)).

1 The downstream end of Ballards Island is located e®@00 feet upriver of the Marseilles Dam. (R.846-1,
Stmt. of Uncontested Facts § 15).
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2. Ballards Island

Ballards Island does not haveydixed mooring structures &ecure barges or towboats.
(R.846-1, Stmt. of Uncontested Fact  18gveral industry and government witnesses,
however, testified that Ballards Island is a staddlding area for vessgidanning to navigate
downriver past the Marseilles Dam. (09X&&ite Tr. at 856; 10/03 Shrader Tr. 1325-26; 10/05
Schropp Tr. at 1638; R.867,upkel Dep. Tr. at 123; R.86Dodd Dep. Tr. at 248-49; R.867,
Zerbonia Dep. Tr. at 19-20; R.867, Deaton Depat27-28; R.867, Daniel Dep. Tr. at 62;
R.867, Harris Dep. Tr. at 34-35; R.881, Smith DEp.at 87; 09/28 Rodguez Tr. at 667-69Y.
As Lockmaster Rodriguez testified, an uprit@wv awaiting lockage cannot enter the Marseilles
Canal absent permission from the lock. (09R2flriguez Tr. at 676). The Marseilles Lock and
Dam Operations Manual itself recites that “[g]nkessels waiting lockage turn at Marseilles
Lock will be allowed to moor in Marseilles Canal,” and that the “lockmaster shall be charged
with the immediate control and management ofitle& . . . No one shall cause any movement of
any vessel . . . except by or undlee direction of the lockaster.” (TREX 9 at -1147, -1128
(citing 33 C.F.R. § 207.300(a)).

Captain White, in particular, testified tH80 percent of the time, | back in on Ballards
Island and stop” while waiting for a lock turnwhile “wait[ing] out high water” upriver of the
Marseilles Dam. (09/29 White Tat 856-57). On one prior oceas, he had held a full tow at

Ballards Island in high waters—itlv over 70 feet of gate oping at the Marseilles Daf—by

15 The Court properly considers Rodriguez’s prior depmsitéstimony on this issue as substantive evideSee.
United States v. DiSan}i§65 F.3d 354, 360 (7th Cir. 2009) (“If d@rinconsistent stateemt meets the oath and
cross-examination requirements of [Federal Rule of Evidence] 801(d)(1)(A) it may hiteddia substantive
evidence” (citation and quotation omitted)).

6 The Marseilles Dam gates can be opened to as muehfast of gate opening each. (R.846-1, Stmt. of

Uncontested Facts § 10). As discusséd, the Marseilles Dam gate opening is customarily expressed as the sum

of the openings of all eight gates, as measured from the bottom of the gate to the concrete sill running along the river
bed. (09/28 Rodriguez Tr. at 633, 647-48).
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backing into the island and using the Didigler’'s horsepower to hold its bargesd. @t 1006).

Claimants’ maritime expert, Captain Kinsey, egpt that “backing in” is a common way to hold a

tow on a river. (09/2Kinsey Tr. at 349-51).

Uncontested Timeline

The following is an uncontested timeline of events leading up to the April 18, 2013

allision at the Marseilles Dam:

am.

m.

Date/Time Event
April 16, 2013
09:30 M/V DALE A. HELLER (“HELLER?”) begins locking northbound through
Dresden Island Lock and Dam.
11:19 HELLER finishes locking northbouttttough Dresden Island Lock and Dam.
13:45 HELLER arrives at Channahon, lllinois.
21:48 HELLER departs Channahon, iibis on a voyage downbound on the
lllinois River.
23:57 HELLER begins locking southbound through Dresden Island Lock and G
April 17, 2013
03:07 HELLER finishes locking southboutidough Dresden Island Lock and Dat
07:35 HELLER arrives at Ballards Isid, upriver from the Marseilles Dam.
16:25 M/V LOYD MURPHY (“MURPHY") begins locking northbound through
Marseilles Lock and Dam.
19:57 MURPHYnavigateoutof the Marseilles Canal.
20:17 Decision made to tie off the MURPHYid its tow to the tow of the HELLER.
20:35 MURPHY tow joins alongside the HELLER at Ballards Island.
April 18, 2013
07:21 Captains decide to secure corat tows to trees on Ballards Island.
08:35 The M/V NANCY S (*NANCY S”) facesup to combined tows to assist
them in holding position.
10:34 NANCY S leaves the HELLER's tow.
10:53 M/V CITY OF JOLIET (“JOLIET”) withtwo barges arrives to assist the
HELLER.
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10:59 NANCY Sdepartsheaded upriver.

11:48 The M/V CITY OF OTTAWA (“OTTAWA”) faces up to combined tows o
assistthem in holding position.

13:04 OTTAWA departs, heading back downriver.

13:09 The M/V CODY BOYD faces up to ambined tows to assist them in
holding position.

14:00 RIAC/IRCA High Water Call begins.

15:04 OTTAWA again faces up to combirtegvs to assist them in holding positiop.

15:18 Captaingneetingon the OTTAWA begins.

15:37 Captains’ meeting ends.

16:11 The MURPHY’s tow is disconnected from the HELLER'’s tow.

16:45 The MURPHY returns to the starboard side of the HELLER'’s tow.

16:48 JOLIET and its two barge towsdonnect from the HELLER's tow.

16:55 JOLIET departs downstream towards the canal.

17:03 HELLER tow with the assistancethe LOYD MURPHY, OTTAWA and
CREVE COUER begin moving downriver toward the canal.

17:33 The tow of the HELLER allidesith the Marseilles Canal wall.

(R.863, Uncontested Timeline).
IV.  Weather Forecast Products

A. Product Differences

A significant portion of trial testimony ithis case concerned weather forecast tools
available to the Dale Hellemd Ingram’s shoreside persel throughout April 14-18, 2013,
elicited to address Claimants’ arguments thatDale Heller should not have proceeded to
Ballards Island on April 17 given the weatherefoaists. These tools included, among others, (i)
Hazardous Weather Outlooks; @)gnificant River Flood Outlooks;ii five-day precipitation
maps; (iv) flood warnings and watches; (\@ather forecast summaries; and (vi) river stage
forecasts. Both parties offered expert testimagarding the weather conditions at Marseilles

in April 2013.
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Claimants’ meteorology expert, Dr. Petetddbrand, for example, interpreted data from
a variety of sources, including climate and fjdgical data from the National Oceanic and
Atmospheric Administration (“NOAA”), weather thlaand forecasts from the National Weather
Service (“NWS”), river gauge data from ther@s, and weather data and forecasts from the
North Central River Forecast Center (“NCRFC”), a branch of the NWS. (TREX 2231,
Hildebrand Rep. at Appendix A). Dr. Hildebraexplained that the regional NWS office—the
Chicago Weather Forecast Office ("WFO”)—responsible for the “official forecasts and
warnings” covering the Marseilles area, inchgli‘fhazardous weather warnings, flood warnings,
storm warnings . . . [and] textual forecast§d9/21 Hildebrand Tr. at 156-57; 09/22 Hildebrand
Tr. at 271). The Minnesota-based NCRFC, mealewis responsible fofputting out the river
forecast.” (09/21 Hildebrand Tr. at 155). Trheer forecasts “contain stage and/or flow
forecasts for specific river/stream locations lokase existing and forecast hydro-meteorological
conditions. The contents of these productsuesed by the [WFO] to prepare WWA products
(Watches, Warnings, and Advisories)[.]” (TRR246). In generating their respective products,
the WFO and the NCRFC each use, in pae ghantitative precipitation forecast (“QPF”)
transmitted by the national NWS office in Migd. (09/21 Hildebrand Tr. at 155, 157).

The QPF is a “precipitation forecast over a given area and period of time. Itis
incorporated into river forecasts to help prédlmod potential or riverises to other critical
levels.” (09/22 Hildebrand Tr. at 239; TRE2246). As Dr. Hildebrand testified, WFO products
such as Hazardous Weather Outlooks incorpadtve-day QPF amoraher inputs, whereas
the NCRFC river forecasts—depicted graphicallyhydrographs”—incorporate a 24-hour QPF.
(09/22 Hildebrand Tr. at 200, 20221-22, 245). Dr. Hildebrand clzaterized the use of a 24-

hour QPF for river forecasts a®titine,” given the concern abouts‘inaccuracy at longer times
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and not wanting to have false positivesld. @t 200, 222, 24&ee als®9/21 Hildebrand Tr. at
174 (“the choice of the worabtitlook’ probably just relate® the uncertainty in [the]
precipitation forecast; that they start out being/\aecurate in the first 12 hours, and by the time
you're a week out, they're a lotde accurate. They might be right or they might be wrong. So
[the significant river flood outlok] uses a five-day forecast, which is less accurate than a one-
day”). Atthe same time, however, Dr. Hildebrand recognized the “tiontain using a 24-hour
QPF — specifically, its limitegredictive value beyond that 2¥ur period. (09/22 Hildebrand
Tr. at 203). The NCRFC hydroga for the Marseilles Poél,for example, contains a textual
note, advising that “[r]iver facasts for this location take iragcount past precipitation and the
precipitation amounts expected approximately 24 $imio the future from the forecast issuance
time.” (Id. at 204; TREX 2226). Stephen Pryomgtam’s applied meteorology expert—
however, declined to charactazithis as a “limitation,” obseing that at least one Morris
hydrograph “appear[ed] to be pretive of conditions beyond 24 houtrs(09/30 Pryor Tr. at 89).
Dr. Hildebrand further téied that weather productsich as Hazardous Weather
Outlooks, Significant River Flood Outlooks, andefiday precipitation maps, were readily
available to the public in April 2013. (@ Hildebrand Tr. at 156-59, 171-72, 186; 09/22
Hildebrand Tr. at 195% Ingram’s meteorology expert,ganwhile, agreed that “hazardous
weather outlooks, flood warnings, and flood V&g, once issued by the [NWS], are then

available to the public.” (090 Pryor Tr. at 1159). Glen s (“Dotts”)—an Ingram employee

17 The river gauge at Morris, lllinois is used as tHference gauge for determining flood stage in the Marseilles
Pool. (TREX 8, lllinois Waterway Anneat 21). Accordingly, the Court refers to the hydrograph for the Marseilles
Pool as the “Morris hydrogph” or the “river stage at Morris” or ¢h'river forecast amorris.” The NCRFC

updates the river forecast at Morris twice per day — once in the morning, and once in the evening. (R.881, Buan
Dep. Tr. at 32-33).

8 On cross-examination, Dr. Hildebrand could not recall where he found the Significant River Flood Outlooks, as
contained in his expert reportld(at 219-21). The NCRFC's corporate designee, however, confirmed that such
outlooks were public documents. (R.881, Buan Dep. Tr. at 163).

17



in the customer service department—testifiedilsirly, noting that he wuld cut and paste bits
of weather information from “a variety of pubkdes; National Weather Service, weather.com,
NOAA[,]" to create a “courtesy” weather package most wegkdarnings. (R.867, Dotts Dep.
Tr. at 56-57, 81-82).

B. Expert Opinions

Ultimately, Dr. Hildebrand opined that “[NW®}oducts read considerably differently
than what you see coming out of the [NCRF@jith NWS products being “more ominous and
specific” than NCRFC river stage productsotighout April 14-18, 2013. (09/22 Hildebrand Tr.
at 236-37, 272). According to Dr. Hildelnd, “anybody who was being thoughtful about the
use of this data would see that after 24—oybbe 24 hours, this [river stage forecast] was not
a good forecast tool to figure out what shoulek Idoing. There were other things out theee, [
Hazardous Weather Outlooks, weather foresasimaries, and Sidigant River Flood
Outlooks] readily available that would—showldange your opinion about what’s going to
happen and then affect your actionsld. @t 214-15). In short, 6hNWS forecasts issued on
April 14-16, 2013 were, in Dr. Hildebrand'’s opinion, “accurate and . . . adequate information to
know that this was a situation whem®re flooding would likely occur.” Id. at 196-97).

Stephen Pryor, meanwhile, concluded that“fficial river forecast issued at 9:59PM on
April 17, 2013 . . . was the first official forecdet a peak river stage above flood stage at the
Morris gauge . . . [and which] included, tbe first time, a 48-hour precipitation forecast
instead of a 24-hour precipitation forecagfTREX 91, Pryor Rep. at 16; 09/30 Pryor Tr. at
1140). In addition, Pryor testified that an “exeepal amount” of rain fell in the 24-hour period
immediately preceding 7:00AM on April 18, 2013, and that the April 2013 flood event at

Marseilles peaked “significantfaster” than the previous recbflood event in September 2008.
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(TREX 91, Pryor Rep. at 16; 09/80yor Tr. at 1141-46). In terms of forecast tools, Pryor
characterized “outlook” products &sirly general in aerial covage [and] unlike the official
river forecast, not specific to a particular gaage particular time on a particular day and with a
particular gauge height.”09/30 Pryor Tr. at 1146). The “primary basis” for his expert
testimony, thus, was “the official river forecastlt.(@at 1161). Pryor “did not spend a lot of
time looking at hazardous weattmitlooks because they werespecific to the flooding
situation on April 18th anthe barge allision.” I¢l. at 1155-58). From his “perspective . . . [as] a
meteorologist,” however, “you’d probably want to be looking at the bigi@ceverything that's
available to you, including . . . the outlooksddonger-range forecasts at that timed. at
1165).
V. Weather Information Available April 14-15, 2013

In the afternoon of SunglaApril 14, 2013, the Chicago WFO issued a Hazardous
Weather Outlook covering LaSalle County, lllindisadvising—among other items—that
“periods of heavy rainfall are possible Wedregsdnd especially Wednesday night.” (TREX
2234 at 1). In addition, an NCRFssued five-day Significant River Flood Outlook indicated
areas of “possible,” fkely,” or “imminent/occurring” floodhg in the drainage basin above
Marseilles. (TREX 2231, Hildebnal Rep. at Figure 4; 09/21 Hildebrand Tr. at 172-73). Even
after accounting for drainage flows on the lllinois River, however, the scientists who created the
April 14, 2013 outlook did not “predict any chance of significant riv@oding in the area of
Marseilles.” (09/22 Hdebrand Tr. at 224-25).

The next morning, Dotts sent an e-mailngriam’s shoreside personnel, with the subject
line “hydrographs, precip/weather and forecafi.in(TREX 2000). This e-mail included (i) a

five-day precipitation map showing three to fawzhes of rain falling imortheaster lllinois;

19 The city of Marseilles is located within &alle County. (09/21 Hildebrand Tr. at 170)
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and (ii) a Morris hydrograph, showing the Ithis River gauge gradually declining through
Monday, April 22. [d. at 29, 34). Later that morning &NWS-WFO issued another Hazardous
Weather Outlook covering LaSalle County, advisingyart, about “an increasing potential for
very heavy rainfall across the area Wednesday night and Thursday. Several inches of rainfall are
possible and this could exacerbate the ongougy flooding[.]” (TREX 2234 at 4). A
Significant River Flood Outlookneanwhile, indicated aexpandedirea of possible, likely,
and/or imminent flooding, coviemg much of lllinois — inakding Marseilles. (TREX 2231,
Hildebrand Rep. at Figure 6; 24 Hildebrand Tr. at 179-80)According to Dr. Hildebrand—
given the prior rainfall and the soil saturatepproaching April 15—"the rivers were not in
flood, but they were close to it.1d at 164-65, 178).
VI.  April 16, 2013

A. The Morning

At 6:59AM on Tuesday, April 16, 2013, Dotssmailed another weather package to
Ingram shoreside personnel. (TREX 4). Thisai included: (i) a five-day precipitation map
showing over four inches of rain falling in nogtstern Illinois; (iija Significant River Flood
Outlook indicating potential or imminent floodifigr most of lllinois tmough April 20; and (iii)
a Morris hydrograph, showing the river gauping to a crest of 11.3 feet—well below flood
stage—on April 17, graduallgeclining thereafter.1d. at 28, 32, 34see alsarREX 1). One
recipient of the e-mail—Robert Taylor—then fiedl” the weather e-mail and forwarded it to
Ingram vessels, including the Dale Heller. (R.8baylor Dep. Tr. at 1Q,3, 15). In particular,
Taylor testified that he would e non-pertinent river informaitn, as well as certain charts in
order to reduce file size, othesg “the e-mail won't go out. It'gist physically too big.” Ifl. at

15-18). Thus, while Captain White received torris hydrograph from Taylor, he did not
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receive 5-day QPF products, such as the SamnfiRiver Flood Outlook. (09/28 White Tr. at
791-92, 803; 09/29 White Tr. at 948-51). Theeiged Morris hydrograph, moreover, did not
bear the textual note advising of the 24-hour QPF input, becaudeetiadestified—"it's easier
to cut and paste the picture versus the whaoige pdt looks messy.(R.867, Dotts Dep. Tr. at
102-03; TREX 4 at 28). According to Tayltwowever, vessel crews could always access
weather information online, viie onboard internet connectio(R.867, Taylor Dep. Tr. at 18).
Ingram’s maritime expert—Captain Schropp—likesvisstified that “the subscriber Internet
program WeatherWorks was available; the wegthekets were sent via Internet from Ingram
Barge Company; and, the VHF weather chamres available” to the Dale Heller. (10/05
Schropp Tr. at 1631).

At 11:19AM on April 16, the Dale Heltdinished locking northbound through the
Dresden Island Lock and Dam. (R.863, UncaeJimeline). By this time, the NWS-WFO
had issued another Hazardous Weather Outtowkring LaSalle County, as well as a flood
warning for the Illinois River at LaSalle. (TRE2234 at 7; TREX 2236 at 1). Although this
warning predicted “minor flooding”rad applied to the lllinois Rivedownstreanof Marseilles,
(TREX 91, Pryor Rep. at 7), it alsalvised that “the currentriecast only accounts for rainfall
expected through early Wednesday and not trecést heavy rainfall in excess of 2 inches the
rest of Wednesday through early Friday. If thasavy rainfall totals are attained . .. many
locations along the lllinois River will experie@ more significant rises late this week than
indicated in the current river level forecast§TTREX 2236 at 1). Local media outlets, such as

the Chicago Tribune, likewise reported “heasins, possible severe weather this week,”
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predicting what “[c]ould be one of the wetteratieer systems of the past 2 years.” (TREX 2365
at 6)2°

B. The Afternoon

The Dale Heller arrived at Channahon around 1:45PM. (R.863, Uncontested Timeline).
Once there, it dropped off its 15-barge hbdund tow and picked up its southbound tow,
including thirteen loads and one empty. (09/28té/Mfr. at 799; TREX 11). This 14-barge tow
configuration resulted in a “notthat the port head — that is, tbarges across the front of the
tow instead of three. (09/28 White Tr. at 80B)umerous witnesses, however, testified that a
“notch” configuration was neither an unusual configuration on the lllinois River, nor a cause for
concern in terms of navigating within the Malgsi Pool and into the Marseilles Canal on April
17-18, 2013. I¢l. at 800, 811-13; 09/29 Koeller Tr. at 1066: 10/03 Shrader Tr. at 1322; 10/04
Henleben Tr. at 1444-45; 10/@shropp Tr. at 1628-29).

Meanwhile, the NWS issued updated Hdpais Weather Outlooks and a Significant
River Flood Outlook covering the Meeilles area. (TREX 2231, Hildebrand Rep. at 12-13). At
4:31PM, the NWS-WFO issued a flood wafor LaSalle County, effective Wednesday
afternoon (April 17) through Friday morning (Apii®), advising that “area streams and rivers
that are currently near or fvod stage will likely rise to maerate or major flood stage.”
(TREX 2235 at 2-3). As NWS documents recit@] fflood Watch is issued to indicate current
or developing conditions thate favorable for flooding. Thecourrence is neither certain nor
imminent.” When a watch is issued, howeVvgou should begin to gaén more information
about the situation[.]” (TREX 2246). No ondd&aptain White about that flood watch, or the

prior flood warning applicable tthe lllinois River at.aSalle. (09/29 White Tr. at 958).

20 The Court admitted this exhibit for notice purposes only. (09/21 Hildebrand Tr. at 184).
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C. The Evening

At 8:56PM, before departing Channahon, @apwVhite called the Marseilles Lock to
inquire about gate settings. (TREX 5000, Clip The lockhouse informed him that the gate
opening was at “17 footna rising[,]” which was “already abowtae stage or pretty close to the
stage that [Captain White] would not go down iftkee] canal because of the outdraft.” (09/28
White Tr. at 806-09). In CaptalWhite’'s experience—regardie of tow size or load—once the
gates reached that setting, “the outdraft getstrgmg right here at the very upper end of the
canal that it will pull you outoward the cells, and normally you're going to break up and your
barges [are] going out on the damld. (@t 820;see alsdr.867, Deaton Dep. Tr. at 36 (“the more
the gate’s open, the more current that is pukiaghere’s more outdraj). Indeed, the Corps
usually posts an “outdraft wang” sign near the canal entranceemithe dam gates are set to 15
feet or more of total gate opening. (R.846-mtSof Uncontested Facts { 67; 09/28 Rodriguez
Tr. at 631, 663-64). Similarly, the Waterways Action Plan (“WAP”)—a document developed by
representatives of the Coast Guard, the Canpd the river towing industry, and “used as a
guideline for a crisis” on the lllinois Waterway—states that “tows typically stop navigation
above 20-25 feet of dam gate opening due talmaft conditions,” altough “industry gave [the
Corps] those reference numbers.” (TREX 8,a20; R.867, Zerbonia Dep. Tr. at 75-76; R.881,
Neubauer Dep. Tr. at 273). Other industry espntatives testifiedmilarly. (R.867, Deaton
Dep. Tr. at 30-32 (testifying # “20 to 22 feet” would be th“maximum gate opening... [he’s]
willing to pass at the dam’daded southbound with 15 empty barges); R.867, Daniel Dep. Tr. at
63-64 (“That is just pretty much rule of thumb &k of us that run with a full tow up there; that
we do not fool with it much over 20 feetR,. 867, Hughes Dep. Tr. at 67-68, 71-72 (“somewhere

around the 18 to 20 foot range” is the “maximsafie setting” for such a passage)).
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After learning about the gate settings, CapWfhite informed the Marseilles Lock that
he’d “probably stop at the island’—that is, Batls Island—to wait out the weather. (TREX
5000, Clip 1; 09/28 White Tr. at 806-09). In athords, although the gate setting at Marseilles
had already exceeded Captain White’s comémel by the time he left Channahon, he
anticipated—based on the Aptib Morris hydrograph depicted below—for the river level to
rise, to crest below “action” stagn April 17, and then to fall, enabling him to transit past the

Marseilles Dam at a safe gatetse) thereafter. (09/28 White Tat 803-06, 816-17; TREX 1).
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As Captain White testified, “I didhsee, from looking at our graplsthe daily river stages, that
the river was going to go much higher after 24 bdagfore it crested and started falling out, so
there’s really no reason for me to sto09/28 White Tr. at 816-17). Indeed, commercial

towboats and lock-and-dam facilities were r@deg normally on April 16, 2013, as called for
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under the WAP. I(l. at 814; TREX 8 at 21). Accordity, around 9:48PM, the Dale Heller
departed Channahon, headed southbound wiflouirteen-barge tow. (R.863, Uncontested
Timeline).

Captain White acknowledged, however, that hindsight—had he known on April 16
“that the lllinois River had an outlook forgsiificant river flooding, [he] would have tied up
between Channahon and Marseilles[.]” (09/29 Wiiteat 990-91). DrHildebrand’s expert
testimony and the Dotts e-mailspgort that such an “outlook¥aspublicly available for the
general “lllinois River.” E.g, TREX 5 at 34TREX 2231 at 13, Fig. 9). As Dr. Hildebrand
acknowledged, however, both the Dale Helleeparture city (Channahon) and arrival city
(Marseilles) were within the area pbssibleriver flooding on April 16, 2013. (09/22
Hildebrand Tr. at 225-27). As Ingram’s maritimepert explained, that “possibility” is “why |
refer to hydrographs and river &masts.” (10/05 Schropp Tr. at 1689-9€e also idat 1631
(“To find out about navigation and pilaty, | have to look ativer stages”)see als®9/30 Pryor
Tr. at 1146 (an outlook “basically discusses thespulities of what weather events may occur
during that period of time”)). That “possibilitys also why industry, t Coast Guard, and the
Corps chose to rely on specific river gaugadings—and not generakather information—as
trigger points for various actions under the WARO/04 Henleben Tr. at 1437-40 (using general
weather information “created some ambiguitg anot of problems with not knowing what the
exact weather forecast was going to be”)28%Aess Tr. at 737-38 (“[Q]. And if any of
[industry, the Coast Guard, or the Corps] thought aingtof these reference stages that we see
listed in the annex were incorremtinsufficient, they could h& objected to it or raised the
issue, correct? [A]. Correct”)). Long-rantitlook” information, moreover, was available not

only to the Dale Heller, but aldo the Coast Guard and the Carg09/22 Hildebrand Tr. at 225-
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27). The Coast Guard and the Corps nonetsatentinued normal operations on the Illinois
River, even after the NWS issued another flaadch at 9:37PM. (R.867, Beckman Dep. Tr. at
24; R.881, Neubauer Dep. Tr. at 46-52; TREX 2235 at 5-6).

At 11:57PM, the Dale Heller began laeg southbound through the Dresden Island Lock
and Dam. (R.863, Uncontested Timeline).
VII.  April 17, 2013

A. The Morning

Around 2:07AM, while locking through the D Island facility, Pilot Shrader and an
Ingram deckhand, Sam Guge, discussed impendinfaliaand the existence of a flood watch in
the area. (TREX 4000, Clip 3). Neither toldp@an White about the flood watch. (09/29 White
Tr. at 959-61). As the Dale Heller transifeasim Dresden to Ballards Island, however, Captain
White was aware that the Metropolitan WateclRmation District of Chicago (“MWRD”) was
releasing more water downriver, that the BisiRiver was rising, and that more rain was
expected. Ifl. at 994;see alsd 0/03 Shrader Tr. at 1365-69 (té&gtaig similarly)). Captain
White further acknowledged the existence obniag facilities betweeresden and Ballards
Island, agreeing that, “if things gmtugh and [he] had to tie up @e of those locations and [he]
tied [his] tow up securely, this accidenvould have not happened.ld(at 963-64). Once the
Dale Heller transited southbound from Drasd&and through the Johnson Island Cut,
moreover, those upriver mooring ilitees were no longer an optionld( at 934-35see also
R.867, Holt Dep. Tr. at 59, 63-67 (testifying thaion request, Ingram’s customer service team
could “try to locate fleeting space” to hold extrarges, but a vessel captain could refuse or

modify tow configuration decisions)).
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In the morning of April 17, however, CaptaiVhite received and reviewed an updated
Morris hydrograph. I¢. at 817-19). Hydrographs, as the triatord reflects, incorporate factors
such as soil saturation, tempgire, past precipitation, addéwnriver MWRD discharges.
(R.881, Buan Dep. Tr. at 54-55, 61, 124-25; R.867, Nock Dep. Tr. at 101). In particular, the
NCRFC uses hydrological models and appiesprofessional judgment of its team of
hydrologists, meteorologistsn@ hydrometeorologists—in corl&ation with the Corps and the
United States Geological Service—to createatfieial river forecasts each day. (R.881, Buan
Dep. Tr. at 157, 21, 24-25, 58-61, 83). As its coapmdesignee testifiethe NCRFC is aware
that the public—including commercial riverariners—rely on its daily forecastdd.(at 41).
Accordingly, the NCRFC runs quality contiiecks and continuallyrstes “to improve the
process so that the daily river forecast caadaccurate as it possibly can be given today’s
science[.]” (d. at 39).

The April 17 Morris hydrograph—as depictedlow—indicated “thathe river was going
to rise on up from 11.47 up to 12.1 foot and caest can start falling back out.” (09/29 White
Tr. at 817-19). Captain White’s plan, thus swto wait for the water to drop down to 16 or 17

feet of gate [which] according to [the hydrograph] wouldn’t have been a day or twoId.j.
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(TREX 2, TREX 5). The WAP called for “norrhaperations” under such conditions. (TREX 8
at 21;see alsdr.867, Zerbonia Dep. Tr. at 57-58, 62867, Beckman Dep. Tr. at 24; R.881,
Neubauer Dep. Tr. at 46-52; 09/28 Rodriguez Tr. at 725-26 (Corps and Coast Guard testimony
corroborating the same)). Neither Captain White nor Pilot Shrides, felt the need to stop
upriver of Ballards Island on the morning of id@d.7, 2013. (09/28 White Tr. at 822-23 (“the
river stages didn’t give me any information ttfa river was going to rise like it did . . . what it
was showing, | was very comfortable with1)0/03 Shrader Tr. at 1325-26 (“This was done
normal conditions, operating conditions”)).

It is not rare, after all, for river towboatsdperate in heavy rain and high waters. (10/03

Shrader Tr. at 1326-27 (“[Q]. Is it rare to do thgd#A]. To operate in those conditions? N&ge

also09/29 McNees Tr. at 1016-17 (“[Q]. Have ybeen on the Dale Heller operating in flood
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conditions before? [A]. Yes. [Qls it rare? [A]. No. [Q]. Dscribe for us the ability of the

Dale Heller to operate in heavy rain. [A]. Does it all the timgég also, e.gR.867, Hammond

Jr. Dep. Tr. at 83 (“In all my experience, I'veesen many years heavy rains that—that increase
the rivers by feet, many feet; and we h&v@avigate . . . in those conditionstj; R.867,

Stunkel Dep. Tr. at 61 (“[Q]. In your experienmgerating on the lllinois, is it unusual for there

to be high water during the springtime? [Ap”); 09/22 Hildebrand Tr. at 218 (“[Q]. Are you
aware that towboats often operate in floodditions? [A]. Yes”)). Indeed, both the Loyd
Murphy and the City of Joliet operated thewiowithin the Marseilles Pool on April 17, 2013,
locking northbound through the Marseilles Laokd Dam. (TREX 2048; TREX 151; 10/03 Ice
Tr. at 1183-92; R.867, Deaton Dep. Tr7at73; 09/28 Rodriguez Tr. at 657-38).

Around 7:35AM, the Dale Heller arrivead Ballards Island(R.863, Uncontested
Timeline). The Dale Heller backed into tistand, with downriver currents pushing on the
starboard side of its tow. (09/22 Kinsey Tr3d©-51 (“as long as theesth of the towboat stays
close to the bank, the currentd®the tow in”)). Upon arval, Captain White called the
Marseilles lockhouse to inquirdaut gate settings. After leang that the gates were set to 23
feet, he informed the lockhouse that he wdblack in up here on the island and wait for the
water to drop down before | come doamy canal.” (09/28 White Tr. at 81id;, at 819 (“My
plan was to wait for the water to drop down to 1@ difeet of gate before | tried to go down any
canal;"see alsdrREX 5000, Clip 3). Captain White swdapiently called Koeller, an Ingram
shoreside dispatcher, to inform her of his gafwait out the weather.(TREX 5000, Clip 4A
(“It's coming up pretty quick, buhe river stages show it is g@ to drop out. But | just want

you to know we, we was going to wait here until agpped back down to try to get down in that

21 |t is easier, however, to transit northbound thrathghMarseilles facility with a large tow than to transit
southbound with the same tow. (10/03 Ice Tr. at 1184).
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canal”). Subsequent to this conversation, Kwelnd her supervisor, Adrienne Moore, had
further conversations with the Dale Heller on AQidl, to see if they coultet them to go with
fewer barges or see what options were albala (09/29 Koeller Trat 1066-68; 09/29 Moore
Tr. at 1036-38, 1056-57). Although Captain White Biidt Shrader “complained” to each other
about “being pressured to move tharge,” (09/29 White Tr. at 968)the record reflects that
Captain White exercised his authpy as the licensed vessel captab delay transit on April 17,
regardless of shoreside preferences. (TREXIngram Vessel Policy on Navigation (“The
vessel Captain or wheelhouse person on watch navégate the vessel in a safe and prudent
manner . . . [including] Using the judgmentaoprudent mariner and stopping operations when
conditions dictate”); 09/28 Whitér. at 82; 10/04 Henleben Tat 1434-35) (testifying to the
same)). Itis undisputed thiie Dale Heller and its tow remaith at Ballards Island until the
early evening of April 18. (B63, Undisputed Timeline).

B. The Afternoon

By 1:16PM, the NCRFC had issued@dated Significant River Flood Outlook,
indicating “likely” flooding in the area of Marseilles. (TREX 2231, Hildebrand Rep. at Fig. 12;
see alsofREX 39; R.867, Nock Dep. Tr. at 27-28gtifying to his 2:00PM e-mail concerning
heavy rains in the arebut seeR.867, Hammond Jr. Dep. Tr. at 84-(two to four-inch storm
totals are “customary for high w& . . . | see this frequently)! The most up-to-date river
forecast, though, still showed the Morris gapgeking below flood stage. (TREX 7, April 17,
2013 11:49AM River Forecast). Indeed, the C&asard saw no reason to host a high-water call
for the lllinois River Carriers AssociationlRCA”) on April 17, 2013. (R.881, Neubauer Tr. at

50-52;see alsdr.867, Heroff Dep. Tr. at 45-51, 65 (testrigithat, although Nock’s weather e-

22 As noted above, the Dale Heller's VDR captilisuch conversations within its wheelhoussee( e.g TREX
4000, Clips 4-8).
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mail “comes out when high water and lock closuresome an issue,” IRCA calls “only happen
if there are things of concern” — in otherngs, “where we're talking about the WAP . . . you
could pretty much be certain there wouldamelRCA call that day)). IRCA—as discussed
more fully below—is a joint association ofiage companies and government agencies, formed
to disseminate information and to fiteite navigation onhe Illinois River?

C. The Evening

In the early evening of April 17, the Loyd kphy and its fifteen-barge tow (ten loads,
five empties) locked through the MarsedlLock, headed northbound. (R.863, Uncontested
Timeline; R.846-1, Stmt. of Uncontested Facts  4djer navigating past the Marseilles Dam,
Captain Ice determined that upriver conditiahgohnson Island Cut would be too difficult to
traverse with his tow. (10/03 Ice Tr.Ht84-85 (“running Johnson Island Cut at the gate
opening that they had at the time was not a sefee due to the fact that it's shallow and
rocky”)). Accordingly, Captain Ice decidedstop and wait out the riveonditions, expecting
to proceed northbound “maybe the next morning or slal’a¢ 1185-86). After an unsuccessful
attempt to moor at a rocky area known as GueeKiLight, Captain Ice ddoed over to Captain
White to discuss whether the Loyd Murphy coalso position itself at Ballards Island until the
water levels reduced.d( at 1186-88). Captain White told Capt Ice that he was “welcome to
come over here and tie off the side of [the Didddler], but once he got tied off, he would have
to keep his engines clutched in to help hold the bargés.’at(1188; 09/28 Whitdr. at 825-27;
TREX 5000, Ice Clip 3). Around 8:35Pkhe northbound-facing Loyd Murphy shoved in
alongside the Dale Heller, securing their towgetber through variousead and stern lines.

(R.863, Uncontested Timeline; 10/@% Tr. at 1189). The combinddtilla, thus, consisted of

23 The River Industry Action Committee (“RIAC"), meanwhile, is a similar organization, coomtnadivigation
on the Upper Mississippi River. (10/04 Henleben Tr. at 1436-37).
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29 barges — six barges wide dn@ barges long, 210 feet acraasd almost 1,000 feet in length.
(R.846-1, Stmt. of Uncontested Facts  72).

Before retiring for the night, Captain Whitdormed Pilot Shrader and Ingram shoreside
personnel that the Mainfles Lock was running 25 feet ghte—a two-foot increase since
7:35AM—and “looking to go up to 28 feet by ming.” (TREX 5000, Clip 7A; 09/28 White
Tr. at 829; TREX 168; 09/29 Moore Tr. at 1038-3@aptain Ice, meanwhile, informed Pilot
Daniel that “it was . . . still raining out . . rd] they were running aubstantial amount of water
through the dam; and, we were going to holcing see if conditions got better by morning.”
(10/03 Ice Tr. at 1192). At this time, the condgirflotilla was holdingts position “relatively
easily.” (09/28 White Tr. &828; 10/03 Ice Tr. at 1190-92).

At 9:59PM, however, the NCRFC issued its first forecast predicting “flood stage” status
at Marseilles. (TREX 7; R.867, Glaudesman Dapat 40 (“[Q]. Sa. . . 9:59 p.m. [CDT] on
April the 17th was the first time there was a prediction from the National Weather Service that
the river stage at the Morris site would exctelflood stage of 16.0 feet? [A]. Correct”); 09/30
Pryor Tr. at 1140). This foredascorporated—for the firstrmie—A48-hour QPF, instead of the
customary 24-hour QPF. (R.881, Buan Dep. T64at66-69, 91-94; 09/30 Pryor Tr. at 1140).
As Claimants’ own expert explained, the @ggmn to change the QPF input resulted from
“discussions between the Chicago Forecast Offimethe [NCRFC]. And they actually talk to
each other fairly often, daily. .. they talk about it wheany storm’s happening.” (09/22
Hildebrand Tr. at 209). Th&8-hour QPF, as discusssuabra has “notorious false positives . . .
or false negatives.”ld.). In other words, “the probability of error goes upld. @t 248). Once

the NCRFC “became confident enough in the 48-I6@laF,” however, they began to incorporate
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it in their daily river forecasts.ld.). As it turned out, “[i]n thixase, it was highly accurate, but
they didn't know that. They lia’'t made that determination.’ld().

Around 10:30PM, the NWS made this 9:59PWeriforecast available on its website.
(R.867, Glaudesman Dep. Tr. at 41-42). At 10:31PM, it issued a floadngdor the Illinois
River at Morris, forecasting “moderate floodingiid a “rise to near 21.1 feet by Friday
evening.” (TREX 2236 at 4-5).

VIII. April 18, 2013

A. The Morning

By the time Captain White and Captage lcame back on watch at 5:00AM, river
conditions had worsened. (09/28 White Ti83®; 10/03 Ice Tr. at 1198R.867, Daniel Dep. Tr.
at 88-90 (“We started having atlé& more trouble holding the tow”))Rilot Shrader, for example,
informed Captain White that the Marseillesrda gate settings had increased, and that—on two
separate occasions—he had to ctidt out of the Dale Heller’'svheel. (10/03 Shrader Tr. at
1333-36; TREX 5000, Shrader Clips 3 and 4). Drifereto floating debrisn a river, including
trees, tires, buoys, and other itefitbat can get in the propelleo a boat and stop the engines.”
(09/28 White Tr. at 795-97). To clear the driftfr@n engine, a boat must either push or back
on that engine in the reverse diten, temporarily losing horsepowerld(). Drift is
“particularly dangerous,” therefore, whemb@at is unmoored ihigh, fast water. I(.; see also
10/03 Ice Tr. at 1226; 10/03 Shrader Tr. at 1335-36)e Dale Heller continued to encounter
drift throughout the morning d&pril 17. (09/29 White Tr. a859-64; TREX 5000, White Clips
12 and 13).

Around 7:08AM, Captain White called Henlehtert'let him know that the situation

where we [were] at was deteriorating pretty rapatd | had concerns about losing the barges.”
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(09/29 White Tr. at 842). With respect to gs¢dtings, Captain White red that the Marseilles
Lock was already running 55 feet of gate anpleeted to open even more — which meant “that
the current was going to get a wholewairse than what it already was.ld(at 843-44; TREX
5000, White Clip 10 (“we’re up to 55 feet down hatguh, at Marseilles... it's a handful right
now and they're talking abogbing up at least ten more fagp to 65 here. | don’t know
whether we’re going to be able to hold it or dagally don’t . . . Yeah, | mean | knew it was
going to raise some more but vee anticipated this)) Captain White advised Henleben that
“if push comes to shove . . . | would un-face from the barges and release them because | wasn't
going to put the crew and the boajeonpardy of going over the dam[.]1d¢ at 844-45; TREX
5000, White Clip 10). He also informed Henlepwith respect to the Loyd Murphy, that they
were “probably . . . better offitlh [Captain Ice], in case somatl does happen he stands half a
chance of maybe holding long enough for us to get something goinlgl.Jat 850-51; TREX
5000, White Clip 10).

Between 8:00 and 8:30AM, Captain White iged and reviewed a new river forecast at
Morris, predicting an April 19 et of “21.1 feet, just below njua flood stage.” (09/29 White

Tr. at 857-59see alsaTREX 3; TREX 6). The Apr 18 Morris hydrograph depicted:
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This hydrograph incorporated NCRFC'’s April 17, 2013 9:59PM forecast da¢e if.. Such
conditions constituted “extreme high water” under the WAP. (TREX 8 at 21).

That morning, RIAC-IRCA scheduled an “ergency conference call to discuss rapidly
rising lllinois and Mississippi Rer levels that were caused @y4-hour period of heavy rains
across Northern Illinois [and] projected to hitoed levels at several points south of Dresden
Lock (including at the Marseilles Lock withingmext 12-hours from the start of the call).”
(TREX 17, Neubauer Statement Regarding IRCal; R.881, Neubauer Dep. Tr. at 25-26;
R.867, Miller Tr. at 30-31; TREX 144 at 2-3, 8:36AM E-mail from Heroff to RIAC Members
(“We will have a call today at 1400 to dissusgh water, lock closures and WAPY; at 1-2,

9:52AM E-mail from Terry Wiltz to IRCA Members (“We have a call along with RIAC for high
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water on the lllinois. We will follow after RIAG). The RIAC/IRCA call occurred at 2:00PM
that day. (R.863, Uncontested Timeline).
1. Alternatives to Holding at Ballards Island

In light of the deterioratig river conditions on the many of April 17, the two vessel
captains considered—but ultimategjected—a number of alternadis’ to holding the flotilla at
Ballards Island. Captain Icegposed, for example, dropping donwer to the slack water
underneath Ballards Island10/03 Ice Tr. at 1202-04; TREX 5000, Ice Clip 6). White and Ice
agreed, however, that this option was not safe due to the concern of drift “loading up in the
wheels” of one vessel, leavitige other alone to hold the combined tow against rising river
currents. (10/03 Ice Tr. at 1204; 09/28 WHiteat 832-833 (“And if water comes down through
here, it's—it's going to be hard for us to holése barges here with that water pushing us out”);
09/29 White Tr. at 852, 864). The captains alsosidered (i) un-facing the Loyd Murphy to
have it push up underneath both tpessd (ii) moving the Dale Heller to the head of its tow to
have it push ahead, instead of backing ast&imen, however, (i) the difficulty of facing up to a
“notched” bargé? (i) the time it would take to perforisuch an un-facing maneuver, and (jii)
the risk—given the swift water and the incregsinift—of the Dale Heller getting stuck
underneath the Loyd Murphy’s tow, the captains ddatexchthat these alternatives were less safe
than maintaining the status quo, with the combined horsepower of both vessels pushing and
backing at once. (09/28 W Tr. at 830-31, 833-34, 865; D& Ice Tr. at 1208-11; 10/05
Schropp Tr. at 1651-52; TRE3000, White Clip 9; TREX000, Ice Clips 8 and 10).

The captains also weighed, and rejectedidéa to break up the flotilla and either (i)

leave the Dale Heller’'s tow ingte by itself, (i) move the Dalgeller’s tow across the river and

24 Dissembling and reconfiguring the Dale Heller's tow, inagal, was not feasible, given “the way [the river] was
running and the drift and everything.” (10/03 Ice Tr. at 12&@;also idat 1213).
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anchor it to some steel I-beams located ther@jipmove tow “strings&—that is, smaller groups
of barges—either upriver or into the Marseill@gnal. (10/03 Ice Tr. at 1205-07, 1213; TREX
5000, Ice Clip 11). The first option was not fibss because the Dalgeller “couldn’t hold

where he was at by himself.” (10/03 Ice ar1206; TREX 5000, Ice Clip 7). The second
“wasn’t an option” because—givéhe river currents—the Dalgeller’s tow “could have topped
around. Anything could have happened at thattppitime . . . [Captain White] might not be
able to hold it and would contin downriver” into the dam.ld. at 1206-07). In addition, the
Loyd Murphy had already tried, on the evening\pfil 17, to shove against the right descending
bank of the river, but it was too rocky to holeéte. (TREX 5000, White Clip 17 (Captain Ice to
Captain Hardin: “Yeah, | was over there yestgrdad | was picking up rocks with the boat”);
see als®9/29 White Tr. at 848, 865-69). As to tihrd option, an upriver transit pushing a
string of barges was not possible because rdoupto Captain Ice, a string is a “weak
coupling,” and “[t}he minute yotry to steer around [Johnson IsthCut], it would snap one of
them couplings in half.” (10/03 Ice Tr. at 1213-14). There is no evidence, moreover, that
reassembling the tow and taking fewer barges into the Marseilles Canal at then-existing gate
settings would have been prudent. Evenaidlwver gate settings on April 17, Captain White
had considered and rejected the idea of trangititogthe canal with fewer barges. (09/28 White
Tr. at 824 (“But it’s like | told [Alrienne Moore], | said even if | got down to six barges, until
water drops down to 17 feet, I'm not going down any cans#®; alsdr.867, Hardin Dep. Tr. at
103-04, 122-23 (“There was no option of getting indaeral, not with that—not with that much
water running”); 10/03 Ice Tr. 4213 (“It wouldn’t be safe tryingp separate those wires in that
kind of current with all thelrift and everything around. Sobwly could have got hurt deck

crew-wise”))?®

25 The City of Joliet, by contrast, did not have to reconfigure its two-barge tow tinensited southbound into the
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Both Captain White and Captain Ice spoke with their respective port captains regarding
these options. (09/29 White Tr. at 848, 851-BB03 Ice Tr. at 1212; 10/04 Henleben Tr. at
1450-53, 1456-59, 1462). The vessel captains, haweatained the authority to decide
whether, or not, to attempt a given maneuveolving their respectiveows. (09/29 White Tr.
at 851-53; 10/04 Henleben Tr.151-53 (“[Q]. Whose ultimateettision was that? [A]. Both
captains. The captain of the Loyd Murphy &nel Dale Heller”). Ultimately, both Captain
White and Captain Ice agreed thiay were better off togethdrplding the combined flotilla at
Ballards Island. (09/29 White Tait 869 (“But if we're separatehd something happens to his
boat, he’s lost his barges, | coultdhelp him at all. And same withe . . . It's just—it’s just a
safer situation to me for both crews on both boatJ)03 Ice Tr. at 1204-16 (testifying that he
and Captain White reached joint conclusionsutltthe viability and prudence of alternative
mooring positions)see alsdr.867, Hardin Dep. Tr. 95-96, 103-04, 125-26 (“[T]hey were in
safety mode and everything was safety, sasatigty. And they were—they were very leery
about jeopardizing the safety thieir crew or their barges’R.867, Daniel Dep. Tr. at 135-36
(“[T]hey talked about everything toy to figure something out”)).

2. Precautions Taken at Ballards Island

While holding at Ballards Island throughouétimorning and early afternoon of April 18,
the Dale Heller and the Loyd Murphy took a rhenof additional precautions to ensure the
safety of the vessels and their ceew{10/05 Schroppr. at 1652-53).

a. IncreasedRigging
The vessel crews tightened the tow riggigparticular, as conditions worsened, the

crews “decided to wire the tovisgether” as “basically one btgw” using steel cables, instead

Marseilles Canal at 4:55PM on April 18, 2013. (R.863,dmbested Timeline; R.867, Deaton Dep. Tr. at 76-78, 97-
98, 111, 133-34).
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of lines. (10/03 Ice Tr. at 1189-90; 10/05 Schroppat 1652). The Dale Heller also increased
its own rigging, implementing the “strongeste&configuration that you can use” on a jumbo
hopper barge. (10/05 Schropp Tr. at 1625-26 dtiticipation of working down into the canal
and the assist boats working alongside of thiaey had gone toiple-up rigging”); R.867,
Guge Dep. Tr. at 101-05).
b. Securing the Tows to Trees

In addition, at approximately 8:27AM, aeev from the Loyd Murphy and the Dale Heller
tied the combined tow to some trees on Ba#ldstaind, supervised by Captain Ice. (R.846-1,
Stmt. of Uncontested Facts#%; TREX 5000, Ice Clip 5; 028 White Tr. at 834-35; 10/03 Ice
Tr. at 1193-1201). The purpose of this treiegyoperation, Captaircé explained, was “to
anchor us in case one of us lastengine due to drift or afyhg,” given that—at that point in
time—*| believe | was almost full ahead and [Capt&/hite] was almost full astern and we were
just holding what we had.”10/03 Ice Tr. at 1195-96). Once the crews secured the flotilla to
two trees, “[i]t seemed to ease whave didn’t have to back and puso hard trying to hold it.”
(Id. at 1201 ;see als®9/28 White Tr. at 83%‘'they helped alot . . . | dn’t have to back as hard
on my boat, and he didn’t have to push as lbardis”)). It is conmon in the inland river
industry to secure tows tces. (10/03 Ice Tr. at 1196; 09Aaghite Tr. at 834; 10/05 Schropp
Tr. at 1652).

C. Requesting Assist Boats

Furthermore, both Ingram and IMS coretassist boats on April 18 to request
additional horsepower in holding the flotillaBallards Island. Captaircé, for example, called
Captain Hardin of the Nancy S., and deckhand Chauncey Rosenblad of the City of Ottawa.

(10/03 Ice Tr. at 1213-14, 1217-18). Ingram, medlayhalled inland river operators such as
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Marquette, AEP, and ARTCO, as well as ldbzets. (09/29 More Tr. at 1041-42; 09/29
Koeller Tr. at 1068-69; TREX 167 (“The M/Vddy Boyd (AEP’s boat) iturning their tow
loose in Channahon and coming [southboundissist the DAH & M/V Loyd Murphy along
with the Nancy S. (small ARTCO tug) assistancej).addition, Captain Deaton of the City of
Joliet testified that, afteeceiving a call from the “captain tife Heller,” he received permission
from his employer, Kirby, to assistdfilotilla. (R.867, Deaton Tr. at 88-8%e als®9/29
White Tr. at 856 (“I found one boat, and that waes @ity of Joliet; and, he had one load and one
empty”); 10/03 Ice Tr. at 1218-21 (observing tha @ity of Joliet and & two barges “could fit
in the notch at the head of the Heller’s tow”)).

The Nancy S. arrived at 8:35AM to heltfiotilla hold positon. (R.863, Uncontested
Timeline). It departed at 10:59AM, after the GitfyJoliet arrived to wire into the towId().
The City of Ottawa, meanwhile, arrived at43AM and departed dt04PM, after being
relieved of its assistancrities by the Cody Boyd.Id}; see alsdr.867, Beckman Dep. Tr. at 19-
22; 09/29 White Tr. at 869-70Both Captain Ice and Captain Whtestified to the usefulness
of these assist boats in gegi“all the horsepower that we cduet down around these barges to
kind of hold everything” at Baards Island. (09/29 White Tat 871-72; 10/03 Ice Tr. at 1221-
22). Both captains went offatch at 11:00AM on April 18.1d.).

B. The Afternoon

1. River Conditions

By the time Pilot Shrader resumed his watchla®@0AM, the “flow had increased quite a
bit” since 5:00AM. (10/03 Shrader Tr. at 1336-3At 12:17PM, the NCRFC issued a new river
forecast at Morris, predicting a record peaR5f5 feet. (TREX 91, Pryor Rep. at 12-13). The

latestobservediver stage at Morris-18.53 feet—was over “moderate” flood stage statukl.)(

40



At 12:41PM, the NWS issued an updated flood warning for the KiRorer at Morris,
forecasting “record severity” and advising that‘tireer will continue rising and crest between
24 and 26 feet early Saturday morning. Reavedt is 24.84 feet set in September 20087”; (
see also'REX 2236 at 4-6).

During Pilot Shrader’s afternoon watch, botes securing the flold to Ballards Island
gave way. (10/03 Shrader Tr. at 1338).e Becond tree uprooted around 2:15PM. (TREX
5000, Shrader Clip 5 (radio transmissions betweerCity of Joliet, the Dale Heller, the Cody
Boyd, and the Loyd Murphy, “Looks likedhlast tree gave. | see Han the cable ... Yeah, it
just pulled it all, you know, up.”))After it fell, the flotilla moved slightly downriver, and then
remained in place as the vessels applied full horsepowee id(“Yeah, I'm hooked up.
Looks like she’s dropping back . . . . | am too, and yes we are falling back . . . . We [are] all
pretty much hooked up here . . .. We're all coming ahead. You know, looks good for now, but
who knows.”);see alsd.0/03 Shrader Tr. at 1339; R.687, Daniel Dep. Tr. at 102-06; 10/03 Ice
Tr. at 1222-23; 09/23 &anto Tr. at 588-933¢ The City of Ottawa then offered to come back to
Ballards Island to assjstlong with a spud barge. (TREX00, Shrader Clips 5 and 6; 10/03
Shrader Tr. at 1339-40; R.867, Slalak at 94, 99; R.867, Beckman Tr. at 38-39). At 3:04PM,
the City of Ottawa arrived on scen@R.863, Uncontested Timeline).

2. ThelRCA Call
Meanwhile, around 2:00PM, the RIA®CA conference call commenced. (R.863,

Uncontested Timeline). Both industry and governtmepresentatives participated in the IRCA

26 The Court agrees with Ingram that Automated Idigatiibn System (“AlS”) data belies any suggestion that
“after the trees pulled over, the Dale Heller and its towdsignriver until the Loyd Murphy departed with its tow.”
(09/21 Ingram Opening &ement Tr. at 109-1tpntraR.881, Orloff Dep. Tr. at 87-88 (“once the Loyd Murphy’s
tow left, it was no longer a losing battléd) at 74-75 (“you will actually see that they actually were starting to slip
downstream particularly when the first tree uprooted once the Loyd Murphy todisconnected . . . the Heller
and the Ottawa all by themselves were ablrold the Heller’s tow in position”)).
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call, including Ed Henleben (Ingram), Adnige Moore (Ingram), Carissa Koeller (Ingram),
Thomas More (Ingram), Harold Dodd (ACL), Bernie Heroff (ARTCO), Shannon Hughes
(Kirby), Rocky Young (AEP), Quenton Harris (Mprette), Craig Hess (Gus), Larry Rodriguez
(Corps), Thomas Nock (Corps), Mike Zerboftorps), Captain Jason Neubauer (Coast Guard),
and Commander Miller (Coast Guard). (R.84&tmt. of Uncontested Ets  75; R.867, Miller
Tr. at 39-41). Among other discussion items,IREA participants discussed the situation at
Ballards Island — in particular,Hlotilla’s difficulty in holding its position. (R.846-1, Stmt. of
Uncontested Facts § 76). Eventually, the IRg2#ticipants set a genéan to break up the
Ballards Island flotilla and to move the Dale Heller and its tow into the Marseilles Canal — a plan
which involved the adjustment of gate settingthatMarseilles Dam and the use of assist boats.
The Court recounts witiss testimony concerning th®rtion of the call.
a. Corps Testimony
. Lockmaster Rodriguez
a. IRCA Statementson Gate Settings
According to Rodriguez, while he was o tfRCA call, the assistant lockmaster—Floyd
Smith—told him that the Dale Heller was hagitrouble holding at Badrds Island, and asked
him whether they wanted to hg the Dale Heller down into the Kiilles Canal. (09/28 Tr. at
670-71). Rodriguez relayed that ideahe IRCA participants.Id.). Rodriguez agreed that the
IRCA participants subsequently asked him “what gate settings [he] could do to allow the Heller
tow to pass into the canaljd( at 675), but denied that tleewas a “gate-setting plan.1d( at
683-84). According to Rodrigueahen “asked how much gate thatould close . . . | told them
12 feet and, then, | changido 16 feet . .. all they got frome was the amount of feet that |

could close the dam.”Id.). Rodriguez did not testify as teghether or not he informed the
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IRCA participants about the thaxisting gate setting at the Maites Dam. Contemporaneous
handwritten notes, however, suggeett Rodriguez (or someonese) did mention an initial 66-
foot gate setting. (TREX 19, Koeller IRCA ICHotes, (“Larry at Marselilles . . . 66> 16); see
alsoR.867, Hughes Dep. Tr. at 39 (“[Q]. What was theent setting at that time? [A]. It was
somewhere around 66 feet”)). According to hytlcasheets maintained #te lockhouse, the
total gate opening at the time of tiRCA call was 70 feet. (TREX 29 at 18).
b. Post-Incident Statements on Gate Settings

Shortly after the allision, Corps repretaives, including hydrologist Kevin Landwehr,
interviewed Rodriguez as part of the Corps’ postdent investigation(09/28 Rodriguez Tr. at
703-06; R.867, Landwehr Tr. at 6-7). On A@@, 2013, for example, Landwehr sent Rodriguez
an e-mail asking him to confirm, among other detghe following: (1) “prior to the tow
accident, the gates were set at 66’ of total opeh{@y “the transiting vesel requested that 16’
of gate be closed to assist the downbounddntering the canal;” and (3) “once the tow was
beyond the final cell, re-opening of the gate6@bwas initiated.” (TREX 34). On April 25,
2013—one week after the allision—Rodriguez aonéd these details, noting, “This looks
pretty consistent with what | said.” (TRE38). Rodriguez testiftethat he knew “it was
important to give [his] best answers” duringtlipost-incident invemgation, and “probably”
remembered the gate settings better then, thangdthis trial. (09/2&Rodriguez Tr. at 706).

On April 24, 2013—six days after the albs—Rodriguez prepared a witness statement
for the Coast Guard, certifyingt be “true and correct” to ¢h*best of [his] knowledge and

belief.” (TREX 23). In it, Rodriguez stated the following:

27 Lock personnel maintain hydraulic sheets as a handwritord of the total gate opening at the Marseilles Dam,
logged at two-hour intervals over a given day. (09/28 Rodriguez Dep. Tr. at 642-52, 706-07). On April 18, 2013,
there was no electronic record of minuterbinute gate settings at the danhd.;(see als®9/28 Hess Tr. at 739-

40).
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At approx. 1645, after discussions, it was detittestart bringing Dale Heller into the

canal with 14 barges. It was assisted ly@lity of Ottawa and Creve Coeur Corps boats

and Loyd Murphy. | was running a dam at lockhw6 ft of gate open and closed 16.’

The M/V City of Joliet came into the carfakt with two barges no problem. Then the

M/V Dave Heller made his approach with CayOttawa on head, Creve Coeur at second

coupling starboard side and then Loyd Murpls the tow was near or starting to get

head in canal, | was directed to open thieghack up to 66 feahd | saw the City of

Ottawa break off on the monitor. After he ¢ | saw the lead barges drifting toward the

approach wall. Either just fe it hit or when it hit | was ordered to shut the gates

down. While this was being done we weratching the tow break and go toward the
dam. They hit gates 2-3-4-5 and 6. Ak®erything was settled down we opened the
gate back up. When | was getting ordérgas by radio from Jeff Griffin.

(Id.; see als®9/28 Rodriguez Tr. at 624-29).

Several pieces of evidence contradict Rpukz and call into questi his credibility and
post-incident statements regarding gate settifgst, expert evidence submitted by both parties
demonstrates that the initial gate setting wasedeet, as Rodriguezpeesented. Instead, the
gates were initially set in the mid-to-high 7@syered to 60, and then—mid-transit—raised back
up to 88. (09/23 Garcia Tr. at 436-38, £88-491-92, 504-05, 508, 520 (discussing Scenatrio 6);
TREX 2326, Garcia Rep. at 32 and Tabl@®23 Fittanto Tr. at 569-71, 583-86, 596-97; TREX
85, Fittanto Rep. Table 12 (“Gate Setting Timelife$econd, this same evidence establishes
that Rodriguez did not raiseetliam gates “once the tow waybed the final cell” or “[a]s the
tow was near or starting to get [itgddd in [the] canal.” (TREX 34, TREX 28¢e als®9/28
Rodriguez Tr. at 664-65 (“[Q]. Your testimony isthhis is the time—that is, what we’re seeing
in this view on Camera 6 [the City of Ottawaeéaking off the head of the tow, immediately prior
to the allision]|—when you got ¢hcall directing you to raise thetga, correct? [A]. Correct”).

To the contrary, Rodriguez raised the gated-transit—around 5:20PM—to 88 feet. The gates
remained at 88 feet until tlalision at 5:33PM. (R.863, Uncadted Timeline; 09/23 Garcia Tr.
at 436-38, 458-59, 491-92, 504-05, 508, 520; TREX 2326;i&Rep. at 32 and Table 8; TREX

85, Fittanto Rep. Table 12). In addition, the only contemporaneous recording of gate settings at
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the Marseilles Lock on April 18, 2013—the hamdten hydraulic sheet—contained whited-out
and “overwritten” notations, although Rodriguamself did not make these notations. (09/28
Rodriguez Tr. at 652-55; TREX 29). Given thesmnsistencies and suspicious circumstances,
as well as the credibility of other witnessa®l the strength of loér evidence, the Court
discounts the credibility aneliability of LockmasteRodriguez’s trial testimony.
il. Other Corps Witnesses
a. IRCA Call Participants

Rodriguez’s supervisors, &ig Hess and Mike Zerboniaakthough participants on the
IRCA call—claim to recall nothing about thedll. (09/28 Hess Tr. at 741-42 (“[Q]. Do you
recall discussion on the calbout moving the Dale Heller intogtMarseilles Canal? [A]. No, |
do not. [Q]. Do you recall at any time on the cal aiscussion at all abogate settings? [A].
No. [Q]. Did you at any time on the call heayane mention 16 feet in connection with any
gate settings? [A]. No, | did not”); R.867,rBenia Dep. Tr. at 26-2B83-96, 101 (“[Q]. That
call is a total blank to youfA]. It really is”)). After the IRCA call, however, Zerbonia spoke to
Rodriguez. Id. at 118-20). Rodriguezformed him that the podével was dropping and “that
he thought he could lower the gates to give us some calm water to pass the tows into the canal
safely.” (d.). Zerbonia’s understanding of the planswiat “Larry would close the gates from
66 to either 50 or 55.”1¢. at 215-16).

Another Corps representative, Thomas INgarticipated in the IRCA call. (R.867,
Nock Dep. Tr. at 25, 55). On that call, Nd'ckiestioned how long #y could close off the
gates” because “if you're not letting as much watdras you're letting in, the pool will build.”

(Id. at 60, 64-66, 124). At one poiduring the call, he heard the term “50 feet” mentioned, but
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he did not “hear in stone, ‘this what we’re going to do™ withliespect to gate settingdd.(at
72-73, 120-21). He does not, in short, remen@final decision on gate setting&d. at 77).
b. Non-Participants in the IRCA Call?®

Rodriguez’sassistantockmaster, Floyd Smith—who was in the Marseilles lockhouse
during the IRCA call—testified #t he had no involvement inahcall. (R.881, Smith Dep. Tr.
at 124-25). Smith explained: Rodriguez “sh@had a conference céalipok the call in his
office with the door shut, and only later inform®&nhith about the transit plan for the Dale
Heller. (d. at 124-27). After the call, Rodriguez tdkinith he would “close gates 1, 2, 3, and 4
and shut them down 4 feet fromhat they currently were.”ld. at 128-29). Smith did not recall
Rodriguez using the words “16 feet.Id(). The Crane Operatoufervisor, Jeff Griffin, was
also “in the office talking to LarrjRodriguez] several times.”ld.).

Jeff Griffin, meanwhile, testified that he &s on the IRCA call from time to time.”
(R.881, Griffin Dep. Tr. at 244-45)n particular, when Griffirwalked into the Marseilles
lockhouse that afternoon, Ragluez informed him that he was on the IRCA cald. &t 86). At
that time, Rodriguez was “pacing around” ondedi phone. He “would just hand the phone” to
Griffin, who then spoke to the call participaatsout the possibility diringing a crane barge up
to Ballards Island. Id. at 87-92 (“I didn’t feel that it was g@ood idea”)). Griffin then handed the
phone back to Rodriguezld(at 92). He did not hear anysdussion related to gate settings.
(Id. at 271-72). Griffin could nagay whether he subsequentBalnd about gate settings through
Rodriguez or another Corps representative, alfhde agreed that he “must have heard it from

Rodriguez.” (d. at 95, 272, 282).

28 Zerbonia’'s supervisor, Mike Cox, did not participatéhie IRCA call and did not testify to specific gate settings.
(R.881, Cox Dep. Tr. at 100-01, 187).
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Griffin’s direct supervisor, Brady Beckmangddiot participate in #nIRCA call. (R.867,
Beckman Dep. Tr. at 32-33). After the call,cBman “found out the data” from Griffin. (Id.
at 41-43, 83-84 (“I recall the conversation witlf being the plan is to shut the dam down and
get the tow into the canal”)). Beckman th@olsee to Mike Zerbonia, who did not know what
was meant by “shut the dam downld.J. Accordingly, Beckmawcalled Larry Rodriguez “to
find out.” (1d.). Rodriguez, in turn, told Beckmarh&t he was going to go down to 46 feet of
gate.” (d. at 44-46). This conversation constiaithe only one Beckman had with Corps
personnel “about what the tgasettings would be” or to the incident. I(l. at 85). He did not
talk about specific gate settings, for examplih Jeff Griffin or Captain Bob Slack.Id, at 92,
97). Within the next hour, Beckman and Rodegagain spoke, but this time “to discuss who
was going to be talking tolvo during the procedure.ld| at 46-48). In neither of those two
calls did Rodriguez mention anytigg about the numbers 66 or 50d. @t 52).

Captain Slack of the City of Ottawa, meariehtestified that Jeff Griffin had told him
the gates would be lowereal 16 feet, although “[sjomewheredte in translation either |
probably relayed it wrong or heard itang.” (R.867, Slack Dep. Tr. at 105, 1£3)That
afternoon, Captain Slack issuedtyre-transit radio transmissis speaking to a total gate
opening of 16 feet.ld. at 102-06 (“[Q]. Would you agree withe that anyone listening to this
radio transmission would understaywl to be saying that the gatesuld be closed to 16 feet,
meaning total gate opening of 16 feet? [A].ilghat”)). First, at 3:41PM, Captain Slack
radioed to the Loyd Murphy, “When the Creve Qodlney haven't left yet, but they’re gonna

leave. And when they get up here, the, uh, leitkshut that dam down . . . they’ll shut the dam

2% Neither Captain Slack nor Captain Cutler (Creve Coeuticjmated in the IRCA call(R.867, Slack Dep. Tr. at
107; R.881, Cutler Dep. Tr. at 60-61, 144-45, 284). Wbdetain Slack testified to speaking with Griffin about
gate settings, Captain Cutler did not. Instead, he ret@i¥@mation frommarine radio transmissions and from
conversations witiCaptain Slack. I¢. at 70, 76, 81-83).
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down to 16. For however long they can, you know wimag¢an. Later.” Seconds later, Captain
Slack followed up, “Yeah, Tony [Captain Ice]. Mypy—Jeff just told me he’s coming up on the
Creve Coeur. When they get here with itllHeave the uh, lockmaster shut down the dam to 16
feet. And, well, it's everyone'guess as to how long that cotldppen, but that's when we need
to go.” (TREX 4000, Clip 100; TREX 5000, Ice Cli3 (the “3:41PM Slack Transmission”)).
Griffin, for his part, denied téng Captain Slack “to commuacate to the Loyd Murphy that the
gates of the dam for this trangibuld be lowered to 16 feet(R.881, Griffin Dep. Tr. at 77-78).
Griffin did not know where Captn Slack received that infoation, and had not heard the
3:41PM Slack Transmission prior lbess deposition in this caseld().

Captain Slack later issued another preditatommunication bearg on the gate-setting
issue. In particular, at 4:23PM—one half-hbefore the transit began—he radioed to Captain
Ice, “Tony, I've got the parameters on that ddtrtakes them 4 minutes to shut the gates and 4
minutes to open them. So, they, they’re going to 8hwuton the, uh, left side and that’s all. But
that should help when you get down ther€éTREX 5000, Ice Clip 14 (the “4:23PM Slack
Transmission”)). According to Captain Skathis 4:23PM transrasion “superseded” his
3:41PM transmission and “clarified it.” (867, Slack Dep. Tr. at 107, 110, 114-15, 160-62). In
other words, the information provided ireth:23PM transmission—specifically, that the
lockmaster would close four gaten the left side “and that’s all"—would allow “someone to
deduce that [his] first radio commugation perhaps was not accurateld. at 162-63). The

Court addresses both radio transsions in more detail below.
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b. Industry Testimony
i. Ingram
a. IRCA Call Participants

Ingram’s IRCA call participants—includingd Henleben, Adrienne Moore, Carissa
Koeller, and Thomas More—each recall Rodrigjsgate-setting discussion differently than
Rodriguez. Contra09/28 Rodriguez Tr. 683-84asked how much gate that | could close . . . |
told them 12 feet and, then, | changed it to 16 feetall they got from me was the amount of
feet that | could close the dam”))n particular, each recalldiodriguez offering to lower the
dam gateso a certain number, rather thapa certain number of feet.

Henleben, for example, testified that—afdriguez informed the IRCA participants
that the Ballards Island flotilla had lost it®aring to the trees—Henleben cut away from the
IRCA call to get an update from the Dale Hell¢10/04 Henleben Tat 1465-66). He spoke
with Pilot Shradef? (Id. at 1466-67 (“Since we no longer hamboring there at Ballards Island,
we talked about other options that might be available to ss&alsarREX 5000, Henleben
Clip 5A; TREX 2001, Phone Logs; 10/03 ShraBep. Tr. at 1341-42). Although initially
resistant to the idea of a southbound canal itransompanied by assist boats, Pilot Shrader
became more comfortable with this option oncaleleen proposed, “well, what if we can get
them to lower the dam to 15 to 16 gate feetthat’'s when it became more of a situation that
[Shrader] said, yes, | think we can do thatl0/04 Henleben Defr. at 1467-68). Pilot
Shrader’s trial testimony—and the recorddeeelhouse audio—confirm this. (TREX 5000,

Henleben Clip 5A (Shrader to Henleben at 248R’d rather stay hee, to be honest with you,

30 During his deposition, Henleben testified to speaking with Captain White during the IRCA call — not Pilot
Shrader. (10/04 Henleben Tr. at 1498-1501). When he reviewed his deposition tramsegper, he “saw that
that was a mistake.”ld.). After hearing the remainder of Henlebetmial testimony and witnessing his in-court
demeanor, the Court finds that Claimants have npeanhed Henleben’s credibility through this line of
guestioning.
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than try that and it not work, you know . . . Andgitorking, we're holding it . . . Yeah, what are
they going to cut back to, 15 feet or somethirigght, right, but | me@, even, even so, a little—
a little hairy even at—yolnow, okay, 15 feet's good, you know, we can do that. Anything
above that I'd, uh, prefer not to . . . .&pmpareTREX 4000, Clip 310 (Shrader to an Ingram
deckhand at 2:50PM, “No, we won't even go afd&. What [are] they going to do? Cut it
back 60 feet?"yith Clip 311 (Shrader to Henleben306PM, “I guess we could probably go
then, you know . . . [if] Marseilles would thack, cut back a whole bunch before anybody does
anything, | would, uh, I would think #t, that would be possible then. we’ll give that a shot”);
10/04 Shrader Tr. at 1413-14, 142{]]- When did you become coortable with the scenario?
[A]. When Mr. Henleben called me back andntiened having the lock go down to 15 feet and
the other two boats, three bqatsore boats assisting”)).

After speaking with Pilot Stader around 2:38PM, Henlebesturned to the IRCA call
and asked Rodriguez “what are the options ajetting 15 gate feet 15, 16, gate feet at
Marseilles Dam.” (10/04 Henlebh Tr. at 1468-70). Rodriguez dropped off the call to find out.
(Id.). Henleben testified that—upon Rodriguez’s netio the call—‘we talkd a little bit more
about getting the boats down through 15 gate féad [Rodriguez] said. . that he could
indeed get us to where there were 15 tgd® feet of opening at Marseilles Damld. @t 1470-

71)3! Rodriguez told Henleben, “you have thatifla inform us when they’re underway, and...

31 The Court accepts Rodriguez’s IRCA statements as evidence of hisf stawel regarding the dam gates — not
for their truth. SeeFed. R. Evid. 801(c), 803(3) (excepting from the hearsay bar “[a] statement of the declarant’s
then-existing state of mind (such as motive, intent, or plan) . . . but not including a statememooy§ ior belief to
prove the fact remembered or believedde also Catalan v. GMAC Mortg. Carp29 F.3d 676, 694-95 (7th Cir.
2011);0’Donnell v. Am. At Home Healthcare & Nursing Servs.,, INd. 12 CV 6762, 2015 WL 684544, at *2 n.4
(N.D. lll. Feb. 17, 2015) (“Statemerdgscribing a declarant’s intentiong arot hearsay” or are “admissible under
the state-of-mind exception to the temyr rule”)). The negligence determtion in this case does not require the
Court to determine whether Rodriguez’s IRCA statement—that he would lower théogEdegate feet to allow the
Dale Heller and its tow safe passage into the canal—was true or$aleedetna Life Ins. Co. v. Wid84 F.3d

660, 666 (7th Cir. 1999) (“The fact finder in this case wat required to determine whether the statement was true
or false, only to recognize that the statement was mad@&ijen the settlement and dismissal of Ingram’s contract
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| can lower it very quickly to 16 gafeet . . . long enough for thitilla to pass — safely pass.”
(Id. at 1472-73). After hearing thislenleben confirmed that tfi¥ale Heller would attempt the
transit at that gate setting, and subsequentlgad#ilot Shrader to inform him that “that was the
plan; that the dam was going tolbavered to 16 gate feet and thve¢ could safely navigate to
get through there.”1q. at 1471-73, 1478-80 (informing Shrader that Rodriguez “could
manipulate those gates fast” to “16 gate fedtiat is, “16 feet of opgng. That's the only

terms that we use. There’s no othesge alsd 0/04 Shrader Tr. dt424; TREX 4000, Clip

311).

Thomas More—an Ingram port captain and IRCA participant—likewise recalled that
“[v]arious different numbers wer@ssed around. The number offéét of total gate opening is
what | recall Mr. Rodriguez, thlockmaster, talking about.(09/30 More Tr. at 1100-03).
According to More, “There was a little bit obncern of how long they could hold that gate
opening with the river rising asdbas what it was, that thiwer would back up and possibly
flood the City of Marseilles or a portion of tlaty of Marseilles. But the Corps of Engineers
thought that they could hold that gate openingafperiod of time for th®ale Heller to transit
down in the canal with the assistance & tloyd Murphy and the two Corps of Engineers
vessels.” Id. at 1103). The plan—as More understood it—was for the Corps to “hold the dam
opening to 16 foot long enough for the Dale Heltesafely transit down into the canalld.(at

1104-05).

claim against the United States, moregihe Court need not determine wiegtingram and the Corps reached an
“agreement” on gate settings, contrary to Claimants’ essiggn. (R.919, Claimants’ Response Brief). The Court
further considers Rodriguez’s IRCA statementshmastheir effect on the listener’s state of mirgee United

States v. Leonard-Alle739 F.3d 948, 954 (7th Cir. 2013% amended on denial of reh’g and reh’g en bgAc
witness’s statement is not hearsay @ thitness is reporting what he heard someone else tell him for the purpose of
explaining what thevithesswas thinking, at the time or what motivated him to do something”).
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Carissa Koeller also listeddo, and took contemporaneous notes on, the IRCA call.
(09/29 Koeller Tr. at 1070, 1093Y.hose notes reflected, in pditarry at Marseilles . . . 66>
16"." (TREX 19). Additionally, she sent ant@rnal e-mail at 3:37PM—after the IRCA call—
reflecting what she had heard concerning the plasstst the Dale Hellen09/29 Koeller Tr. at
1072-73). This e-mail stated: “Marseilles LdeRH Tow — They currently have 66’ of gate
open, but are planning to close gates to 18645 in order for the N/B tow Loyd Murphy and
Cody Boyd to get moved N/B. They are wagtion the M/V Creve Coeur (COE Boat locking up
now) to get up there before shutting the gatese City of Ottawa & Creve Coeur will assist the
City of Joliet and DAH dowimto the Canal out of harm’s way.” (TREX 65).

In addition, Adrienne Moore listened to, aodk notes on, part of the IRCA call. (09/29
Moore Tr. at 1044-46). She “heardthhey were going to lower tlgate to 16 feet of gate.”

(Id.). Her contemporaneous handwritten notélecethat the participants had originally
discussed “dropping the gates doteril2 to 15 feet of gate. There was a lot of conversation
going on in the beginning of the meetikgfferent ideas being discussedld.(at 1046-47,

TREX 18 (“Shut gates off . . . drop down18-15’ . .. Cody Boyd assist DAH down into the
canal . . . safe place”)). When she laterirgjd the call and stopped taking notes, however, she
heard the specific discussioanzerning the number “16.”Id. (“in the end, after | had come
back from the meeting . . . they talked about lomgethe gates to 16 feef gate”)). Koeller's
3:37PM e-mail (TREX 65) is consistent withoore’s recollection othe IRCA call. [d. at

1048). Neither Koeller nor Moommmunicated with the Dale Heller after the IRCA cald.;(

09/29 Koeller Tr. at 1073).
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b. Non-Participants in the IRCA Call

Neither Captain White nor Pilot Shrader participated in the IRCA call. After his 3:06PM
conversation with Henleben, however, Pilot Shraddioed to the other gsels, “I just got off
the phone with, uh, my man there in the office arid s&ying Marseilles said they’'d cut back to
16 feet possibly. You know. Thestill got stuff to figure outBut since tentatively they’'d
cut back to 16 feet, let this stuff settle doavhttle bit and then, uh,oyd, you and that Joliet
take off northbound and, uh, Cody Boyd, you hairitp we, you know, just hang on the side
there somewhere, and just be available wiggmdown into the hole.” (TREX 5000, Shrader
Clip 7; see alsdl0/03 Shrader Tr. at 1343). After hewyithis transmission, Captain Ice asked
Pilot Shrader to wake up Captain White to disciiie “game plan” with the “Corps of Engineers
guys.” (d.; see alsdl0/03 Ice Tr. at 1223-27).

An Ingram deckhand subsequently woke upt@a White, who proceeded to the City of
Ottawa to meet with the otheessel captains (the “Captaiddeeting”). (09/29 White Tr. at
872-73). According to White, thelwr captains explained the general plan to him, and someone
speaking over the City of Ottawa’s pilotheuspeakerphone—who Captain White believed to be
from the Corps—stated that “they will hatree gates down to a 16-foot gateld. @t 874-76)2
Hearing this, Captain White “aggd to the whole plan.”ld. (“I told them if they [were] going
to get the gates down to a 16-foot gate and Igaeasg to have all that horsepower on the outside
of my tow, that . . . | was very comfortable witling it”)). Captain Ice likewise believed the

speakerphone participant to be a Corps representative, who—according to Ice—stated that they

32 The Court discusses the Captains’ Meeting in more diet@l The Court considers the statements of the
speakerphone participant under the “state-of-mind” exception to the hearsapadeed. R. Evid. 803(3)
(excepting from the hearsay bar “[a] statement of the dedlarthen-existing state of mind (such as motive, intent,
or plan) . . . but not including a statement of memory or belief to prove the fact remembereevedbeliThe

Court also accepts them for the non-hearsay purpose of demonstrating their impact on Captaf@e&/hienard-
Allen, 739 F.3d at 954.
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would lower the gates to 16 feet once the hifate tow was “a thousand feet above the dam...
because that's when the strongest outdraftsliysstart to hit your boat. (10/03 Ice Tr. at 1227-
32;see alsdr.867, Slack Dep. Tr. at 119-20 (unabledentify the speakerphone participant);
R.867, Stunkel Dep. Tr. at 80 (“[Q]. Do you knovaifybody from the lock was there either in
person or by phone? [A]do not know that”)).
il. Other Industry Witnesses

Other industry witnesses who patrticipatedhe IRCA call recalled Rodriguez offering to
lower the dam gatds a certain number, rather thiya certain number of feetContra09/28
Rodriguez Tr. 683-84). The Court recautttis witness testimony below.

1. Harold Dodd (ACL) recalled that Henleben and Rigarez discussed lowering the gates
to 16 feet, and—after some “back and forémd after Henleben spoke with the Dale
Heller—both were “willing to try it.” (R.867, Dodd Dep. Tr. at 207-15, 251). They
“discussed that [the gate settingshadt time] were in the 50s or 60s, you know,
something we had never heard before, that higll.’af 210). From Dodd’s
perspective, “if the Corps hadjreed only to lower the gates from somewhere in the 50s
or somewhere in the 60s by 16 feet,” theffidve to come up with another plan.ld.(at
245-46, 254).

2. Quenton Harris (Marquette) recalled that, after Henleben asked whether the Corps
could lower the dam gates to allow the Daldl¢tesafe harbor in the canal, Rodriguez
“went on hold for a little while’and then came back and said, “Yes, | can set the gates in
the teens.” (R.867, Harris Dep. Tr. at 25-31, 36-37, 47-48, 77-78). Harris could not
recall the exact number, but it was “in teens” and could have been 16 feédl.)(
According to Harris, Rodriguez “did not say he would reduce the gates from current
levelsby a certain number of feet” because “that’s not how it workkl’) (emphasis
added). River mariners, in other worttsan’t operate that way because we don’t know
what the setting is. [The lockmaster] canrap@the setting at artiyne . . . you've got to
know exactly what the setting is going to be at that tells theilot exactly what the
current’s going to do, the draft; andethhe can make his decisionfd.j.

3. Shannon Hughes (Kirby)recalled that, after he askedtifie gate settings could be
reduced for a short period of time to safgét the boat into Marseilles Canal,” someone
from the lockhouse said, “Yes we can. Afdl[Henleben] asked the question, What can
you get the gate setting davo; and his reply was, around 15 feet.” (R.867, Hughes
Dep. Tr. at 36-42). Prior to that discussithre IRCA call participats had discussed the
then-current gate settireg Marseilles — 66 feet.Id.). In those river conditions, “there’s
a concern of getting the tow into the canBut at 15-foot gate setting, which [is what]
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we were told was going to take plaoe, there wouldn’t be a concern.ld(at 48-49).
After the call, Hughes callededlon-site Kirby vessel—the Cityf Joliet—and told them
“that the lock was going to be reducing the fboslown to 15 feet of gate setting and that
they needed to be in position to go dowto the canal when the lock was ready for
them.” (d. at 52-53, 64). When asked whetheuttig the flow of a fast-running river
next to a town by three-quarters can causeitter to rise,” Hughes responded, “I have
no idea on the lock operation part of itft.(at 82).

4. Bernie Heroff (ARTCO) recalled that that Corps had a “window” where they “might be
able to reduce the dam opening so [the Dbhdber] could get in.” (R.867, Heroff Dep.
Tr. at 92-96). Heroff could not recall specific detail$ho$ discussion. Id.).

In addition, other industry withnesses—haltigh not IRCA call paidipants—heard about
the IRCA-developed trangian. In particular:

1. Jackie Daniel (IMS)recalled hearing the 3:41PM Slack Transmission while aboard the
Loyd Murphy. Specifically, Daniel testified: “It was my understanding that they were
supposed to take it all the way down toféét.” (R.867, DanieDep. Tr. at 83-84, 115-
16). He did not hear the23PM Slack Transmissionld( at 125-29).

2. Orbie Deaton (Kirby) recalled speaking to his paraptain, Shannon Hughes, and
learning that the gates would be droppeiiSdeet as the Dale Heller and its tow were
approaching the canal, in order to give isteort time to get into the canal.” (R.867,
Deaton Dep. Tr. at 96-99, 104-06, 145-46, 198 own vessel—the City of Joliet—
would leave “a little bit before [the Dale H] did at a higher flow because we only had
two barges.” Id. at 97-98 (“I told [Hughs] it wouldn’t be [a] problem for us leaving
with two barges”)).

3. Al Stunkel (AEP) recalled learning, from the Captdiieeting, that “there was going
to be a window of opportunity there to ¢hbé flow back . . . I don’t know how much or
when, but | know they were only going to &lgle to do it for a short time . . . You cut
back too long, you flood the town(R.867, Stunkel Dep. Tr. at 82-83).

C. CoastGuard Testimony
Coast Guard representatives Jason Neulamee6tacy Miller also participated in the
April 18, 2013 IRCA call.
I. Captain Neubauer’'s Written Statement

On May 16, 2013—eighteen days after tierapted canal transit—Captain Neubauer

issued a written statement concerning the IRCA ¢&REX 17). In it,he wrote that “[a]fter
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some back and forth conversatidnyas agreed that a setting I8-gate feet would temporarily
be required to enable safe passage into the Mass€@deal . . . . It was d¢m agreed that the 16-
gate feet setting would be implemented justmioathe Dale A. Hellerassist tugs, and tow
starting their approach to the Kailles Canal and held for tsbortest duration possible.1d().
Captain Neubauer “took care” inafting this statement. (R.881, Neubauer Dep. Tr. at 90).
il. Neubauer and Miller Deposition Testimony

Captain Neubauer later testified thatwrote the May 16, 2013 statement—using the
phrases (1) “a setting of 16-gate feet” and (Be“16-gate feet setting”—*to indicate what [he]
understood during the [IRCA] k4 (R.881, Neubauer Dep. Tr. at 191, 171, 90, 97). As he
recalled, the lockmaster’s exact words wérean provide you 16 feet of gate.Id( at 87, 166;
see also idat 97 (“I can give you 16ekt of gate”)). CaptaiNeubauer’'s Coast Guard team
“really didn’t understand what 1féet of gate meant. They didn’'t know if it meant total gate
setting or total applied. | don'’t thirtkey had an opinion either way.1d(at 166-69see also id.
at 171 (“there might be ambiguity amongst Coasar@staff members because | felt like they
may not be as well-versed on gate settingsoasebody who works the vemways every day”)).
Captain Neubauer personally interprete@ feet of gate” to mean a reductibp 16 feet from
the current gate setting (“wide open”), althoughHig]was really the first time that I've listened
to the industry and Army Corps discuss gate settindd.”a{ 169, 174, 80-81). There was
“never a specific clarifidgon during the call” on thisssue, although there was “some
clarification” insofar as the participants dissed “which gates might be better to close than
others.” In Captain Neubauewngew, “that’'s what helped mgnderstand that it was only going
to be 16 feet of gate applied,” since “[i]f you weyaing to apply only 16€fet of total gate, that

would tell me you would alnst use every gate.”ld. at 81, 192-93, 170, 244-45).
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Commander Miller, meanwhile, recalled “thember 16 foot of gate, gate feet,
something to that effect.” (R.867, Miller Dep.. &t 28-2). The terminology used in Captain
Neubauer’'s May 16, 2013 statement—that is, (1) tngeof 16-gate feet” and (2) “the 16-gate
feet setting"—was consistent withilr's memory of the IRCA call. 1d.). Commander Miller
further agreed that “that nurah as [his] understanding was in April of 2013, was below the 20
to 25 feet [figure] . . . noted in tH&/AP] for the Marseilles Dam[.]” Ifl. at 60-61;see also
TREX 8, WAP at 20 (“tows typally stop navigation above 20-2&t of dam gate opening due
to out draft conditions”)). The Coast Guard wasisfied with the plaas stated, and did not
object to any part of it. Id. at 78;see alsdr.881, Neubauer Dep. Tr. B28 (“It was my belief
that it was the best plan possible at the time”)).

d. Fact-Finding as to the IRCA Call

After weighing the aforementioned evidenand supporting documentation, and after
assessing witness credibility, the Court findst tihe IRCA call resulted in a plan wherein
Lockmaster Rodriguez would lower the dam gabelt feet for a short period of time, sufficient
to allow the Dale Heller and its tow to enter Marseilles Canal, aided by one or more assist
boats (hereinafter, the “IRCA Plan”). The fallmg supports the Courtfinding on this issue.

I. Lockmaster Rodriguez’s Testimony Is Not Credible

First, in light of the inconsistencies discussagraand the credibility of other witnesses,
the Court discounts LockmastRodriguez’s testimony conceng what occurred during the
IRCA call. The other Corps witnesses who pgtited in the IRCA call either (i) do not recall
anything about it (Hess and Zerbaor (ii) do not recall any ggifics about the gate-setting
discussion (Nock). The other Corps witnesshe testified to this issue, meanwhile, learned

about it secondhand from Rodriguez. Thisitéd and discounted testimony—patrticularly when
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viewed against the evidencesdissed below—does not over@the overwhelming credible
witness testimony and contemporaneous IRCA detusreflecting an arrangement to lower the
gates to 16 feet.
il. Gate Setting Terminology
Second, consistent witnesstimmony establishes that loplersonnel and river mariners
communicate gate settings in terms of the total cumulative gate opening across alhgaies —
terms of a “gate feet” reduot from a dynamic setting.Sée, e.g.09/28 Rodriguez Tr. at 647-
648 (testifying that (i) “we’re ruring 14 gate feet,” (ii) “we’ve got 14 feet of gate,” and (iii)
“we’ve got a 14-foot gate setting” each “refémshe cumulative total gate opening across at the
Marseilles Dam eight gates”); R.881, Sniithp. Tr. at 39-40, 139 (same); 09/28 White Tr. at
775-76 (a “16-foot gate” at Marseilles means tieaich roller—or gate abey call them—would
be two feet off the bottom of the river, whialould total 16 feet”); RB67, Harris Dep. Tr. at 51
(“the lock tells you the gate. That's the way it ey tell you the gate opening. They tell you
how much gate. That's a gatetting); R.881, Griffin Dep. Tat 42-43). Ingram’s maritime
expert, Captain Schropp, confirmednasch in the following exchange:
Q. How does the dam tell you gate settings?
A. In the total amount of opery across the dam and they’ll
express that in gate feeto,Shey’ll say, we’ve got 80 gate
feet on the dam.
Q. How many times in your entire career can you remember a
lockmaster on the lllinois Rivar the Ohio River communicating
gate settings in anythinghar than total open gate feet?
A. I've never had that happen.

(10/05 Schropp Tr. at 1656). The termwgy used in Captain Neubauer’s May 16, 2013

statement, moreover, fadlels this languageCompareTREX 17 (referencing “a setting of 16-
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gate feet” and “the 1@ate feet setting’\vith 09/28 Rodriguez Dep. Tr. at 648 (“14 feet of gate”
or “a 14-foot gate setting” means the “tagake opening”). Although Captain Neubauer later
testified that he understood this reference to mean something different, he acknowledged that he
lacked the expertise or expence of “somebody who workselwaterways every day.” (R.881,
Neubauer Dep. Tr. at 169, 171, 174, 80-81).
iii. Awarenessof Industry Practice

Third, the record reflects that IRCA paipiants, including Rodriguez, were aware that
commercial towboats with full tows “do not foolttv [the Marseilles Dam] much over 20 feet.”
(R.867, Daniel Dep. Tr. at 63-6dee als®9/28 Rodriguez Tr. at 663-6867). The Marseilles
Lock and Dam Operations Manual, in factonporates the WAP andcites that “[tjows
typically stop navigation above 20-25 feetdaim gate opening due to out draft conditions.”
(TREX 9 at —1241; 09/28 Rodriguez &t.666-67 (acknowledging the samsge alsdr.881,
Neubauer Dep. Tr. at 39, 73; R.86/i|ler Dep. Tr. at 32, 57-58).

Rodriguezhimself,“thoughtit was dangerous” for a tow to transit past the Marseilles
Dam at an opening of 50 gate feet, yet hendiiconvey any such coa on the IRCA call.
(09/28 Rodriguez Tr. at 681-83Henleben concurred, testifg that any operation involving
gate settings in themge of 50 feet would have “been too dangerous. And if | would have
agreed to that, I'm sure the other industry leadevuld have questioned that, as well . . . That's
just too high.” (10/04 Heeben Dep. Tr. at 1480-84ee alsdr.867, Dodd Dep. Tr. at 245-46,
254 (“if the Corps had agreed only to lower gaes from somewhere in the 50s or somewhere
in the 60s by 16 feet,” they'd “have to comne with another plan”)). In 27 years at the
lockhouse, Rodriguez had never witnessed a fulHguch as the Dale Heller's—transit past the

Marseilles Dam at such a heightened gatengett(09/28 Rodriguez Tr. at 861). Other Corps
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witnesses testified similarly(R.867, Smith Dep. Tr. at 104; R.867, Beckman Dep. Tr. at 92;
R.881, Cox Dep. Tr. at 150-5¢f. R.867, Hughes Dep. Tr. at 53-54, 67-72 (the City of Joliet
“could safely go down through [the canal] at 66 feg&h the [one load, one empty] tow they
had” on April 18, 2013, but an “all-loaded 15rge tow generally would not go down through
there at 25 feet”); R.867, Deatdep. Tr. at 100, 108, 111 (same)).
iv. Gate Setting Responsibilities

Some evidence suggests that the ConplsGoast Guard may have relied on industry—
that is, Ingram—to clarify the gasetting discussion on the IRCA callSgeR.867, Beckman
Dep. Tr. at 60-61, 95 (“These industry towboats dofthris living . . . If trey think that they can
get that tow in that canal with that much flomu're going to have to trtghat fact . . . we're
assisting”)?3 R.867, Miller Dep. Tr. at 41, 68-69 (“We veedepending on industry to tell us if
this was an emergency situation or not” antptdl this together”)). The Corps, however,
controlled the movement of tlyates and the flow of traffic through the Marseilles Lock and
Dam — not Ingram or any other commercial opmraCorps manuals and federal regulations
make this responsibility clear, reciting, for exaep(i) “It is the dutyand responsibility of the
Lockmaster . . . to [d]irect the movement and mapof all vessels . . . ior near the lock and
dam,” (ii) “No one shall cause any movement iy aessel . . . in the loakr approaches except
by or under the direction of the lockmasterpg]id (iii) the lockmaster “[e]xercises full
regulatory authority in controtiig river traffic througtthe facility.” (TREX 9, Marseilles Lock
and Dam Operations Manual at —1110, —1128, —1147; 33 C.F.R. § 207.300(a); TREX 31, Corps

Position Description at —8221-2%e als®9/28 Rodriguez Tr. at 675-79; R.881, Smith Dep. Tr.

33 Beckman did not participate in the IRCA call. Rathamlfyuez told him afterwardsahindustry had agreed to
a 46-foot gate setting. No other evidencthmtrial record supports this proposition.
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at 89, 96-100). Ingram, in other words, had to receive Lockmastergaedts authorization in
order to use the Marseilles Canalaasafe harbor on April 18, 2013S€e id).

Towboat operators rely on lock personmedreover, to communicate accurate gate
setting information. (TREX 74, Corps TrainiManual at —71322 (“When a lock operator is
locking a boat through, the apg¢or must communicate witheople on the boat . . . In
emergency situations, it is even more importariie able to speakearly and concisely to
people”); R.881, Smith Dep. Tr. at 38-40, 92-93t{tgag to the importance of the lock giving
“clear and concise informatiorbaut gate settings”). As Cah White explained, “Usually
when | call the lock, | give them my tow imfoation, ask what they’re running, and they will
proceed to tell me [the gate setting]. Andkrthl go on down in the canal and make the lock,
and normally | never hear another word froma kbckman at all.” @/29 White Tr. at 879).

Other towboat operators testified simifarl(R.867, Harris Dep. Tr. at 48 (“And the
understanding is that . . . when you set that thetee, that that's thgate setting. We don’t go
with assumptions and ambiguity. That was ¢fate setting”); R.867, Deaton Dep. Tr. at 131
(“[Q]. Do you rely on the lockaster to tell you if the gates are going to change appreciably
during your trip into the canal Marseilles? [A]. Yes. [Q]. Sthat if the lockmaster tells you
that the gates are going to beaatertain level and then discosehat they’re not going to be,
you would expect him to notify you of that? |[A’es”)). As one operator explained:

[A]s mariners, we have to rely on the lockgige us a gate setting . . . We [have] to know

exactly what the gate setting is so then wedstermine . . . what our actions are because

every high water event is diffexte We need to know exactiyhat that gate setting is.

And that kind of gives us an idea of whaattk going to do to our tow and our boat as we

proceed down on any lock, if it's Marseilles or any lock. It's—the gate setting is very,
very important for the mariner to know.
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(R.867, Harris Dep. Tr. at 28). Furthermorel.askmaster Rodriguez acknowledged, an upriver
mariner cannot “see the gate sgjt at the Marseilles Dam(09/28 Rodriguez Tr. at 634-38ce
also09/28 Hess Tr. at 739 (same)).

Given this evidence—and the customartegsetting terminology discussed above—the
Corps had the responsibility ttarify the gate setting sicussion on the IRCA call.

V. No Reason to Question a 16-Foot Gate Setting

The record is also devoid of meaningévidence that Henleben (or any other industry
participant) should have questioned Rodrigeediility or intent to lower the dam gatesl6
feet at the time of the IRCA call.

In terms of ability, several Corps withesspiestioned, post-facto, the plausibility of
lowering the gates to 16 feet to allow the siafgiven the amount of flow coming down the
river.” (See e.g.R.867, Nock Dep. Tr. at 123-24; R.867 itteld Dep. Tr. at 26-27 (“| assume
that cutting the total gate frof6 to 16 would not be a reasonattieg to do . . . given the flows
that were coming down the rivat that time, | believe the gatevould have been overcome . . .
there would likely within minutebe water flowing over the gat§; R.867, Slack Dep. Tr. at
107,112, 113, 114-15 (testifying that a 16-foot tgtte opening would have been “impossible”
because that is “very little opening,” akin“tortually shutting off the dam” in flood
conditions)). None of these witnesses, however, testified with angelefjcertainty on this
issue. (R.867, Heinhold Dep. Tr.28-27 (testifying that he cailihot say “with any certainty”
that “there would also bedbding in the town with minutes”); R.867, Slack Dep. Tr. at 113 (“it
was not my area of exgese to do any more thaass on numbers | heardig; at 206-07
(testifying—in response to whethlee “felt the Corps could have closed the gates long enough to

get the tow down into the canal'that,“[h]ad different thingbeen done differently, probably,
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possibly”);see alsdr.867, Grimm Dep. Tr. at 31, 54-55 (rdoag that Captain Slack made post-
incident statements expressing “displeasure” about the way the Corps had operated the gates
during the attempted trangit)indeed, as discussetdra, expert evidence establishes that a
“window of opportunity” existed for the Corps bold the gates to 16 feet long enough to allow
the transit without flooding the city of Marsedl. (09/23 Garcia Tr. @88-89; 10/04 Holly Tr.
at 1541-48see als®9/28 Hess Tr. at 743-44 (testifying thia¢ Corps could have called its own
hydraulic engineers to wgh in on the issue)).

In terms of intent, the onligrsthand account supportirRpdriguez’s IRCA testimony
comes from Captain Neubauer, who testifieat the IRCA participants discussed closing
certaingates to reduce the outdraft, whereas ${gti were going to apply only 16 feet of total
gate, that would tell me you would almost esery gate.” (R.881, Neubauer Dep. Tr. at 81,
192-93, 170, 244-45). No other firsthand witnéssyever, recalled this discussion, and the
contemporaneous notes taken by Koeller andigte-while referencing the speed of gate
movements (“1 foot / minute”)—do not make refere to particular gateumbers. (TREX 18,
TREX 19). The other corrobdmg evidence—Assistant LockmastSmith’s testimony and the
4:23 Slack Transmission—are not firsthand evidence of the IRCA call discussion. Rather, both
stem from Rodriguez’s post-call statemen(®.881, Smith Dep. Tr. at 128-29 (post-call,
Rodriguez told Smith he would “close gates 13,2and 4 and shut them down 4 feet from what
they currently were”)); TREX 5000, Ice Clip 14 (4:23PM Slack Transmission, “So, they, they're
going to shut four on the, uh, left side andt®¥hall”)). Thus, #hough both corroborate

Rodriguez’s testimony that he had planned-émd did—Ilower Gates 1-4 by four feet each
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(09/28 Rodriguez Tr. at 717-13hey do not convince theoGrt that—during the IRCA call—
Henleben should have questioned Rodriggigtent in operating the dam gaés.
3. The Captains’ Meeting

Captains White, Ice, Stunkel, and Slackrated the Captains’ Meeting onboard the City
of Ottawa, which lasted from 3:18PM to 3:34P (R.846-1, Stmt. of Uncontested Facts 1 78-
80). Corps deckhands were also presdiit). (No one from the City of Joliet or the Creve
Coeur attended the meetindd.}.

a. GeneralOperational Details

The attendees—including the speakerphoneqgpaaiht—discussed the operational details
of the IRCA Plan, including &nsit communications and asdisiat movement. (09/29 White Tr.
at 873-82; 10/03 Ice Tr. a227-37; R.867, Stunkel Dep. Tr.80-83; R.867, Slack Dep. Tr. at
120-21; R.867, Brown Dep. Tr. 284-25; 10/05 Schropp Tr. at 1658). The tactical plan
following this meeting was for (i) the City of Jolit transit into the Marseilles Canal with its
two barges, (ii) the Loyd Mphy and the Cody Boyd to mottee Loyd Murphy’s tow across the
river—where the Cody Boyd woultbld it—and (iii) for the LoydMurphy, the City of Ottawa
and the Creve Coeur to then help the Dale Heller transit into the canal with its fourteen barges.
(See id.see alsdr.846-1, Stmt. of Uncontested Facts81%85)). The advantage of the IRCA
Plan, as Captain White explained, was that bhppding the gates down to a 16-foot gate, that
would do away with probably 80 percent of thessimurrent that I’'m gointp run into right at

the very upper end of the canal; and, that wgild me the opportunity to get on down in the

34 Corps representative Brady Beckman also questioned why there would be any need for aséish facttsthe
lockmaster was lowering the gates to 16 feet, as opposed to 46 feet. (R.881, Beckman Dep. Tr. at 93-95). As
Ingram’s maritime expert explained, however, “the river would still be switrdfwould still be a lot of drift, a lot

of junk coming down. And it was really necessary—it @ssential that the Dale Hallee in the proper place in

the river at the proper time when thaagareached that 16-foot configurationtsat they could get into the canal
without—without delaying the process.” (10/05 Schropp Tr. at 1664).
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canal.” (09/29 White Tr. at 8882). Given the rising river leVand increasing drift, Captain
White preferred this course of conducgeég id.see alsd0/03 Ice. Tr. at 1225-26, 1241
(discussing continuing drift iseg); TREX 5000, Ice Clip 12; TEX 5000, Shrader Clip 9; 10/03
Shrader Tr. at 1345-46 (“I thought it was a vigtlen . . . Since we were slowly dropping down,
something needed to be done. And it sounded like a good plan and that it would work . . . going
down to 16 feet, that's a doable stage”)). At phaint in time, the vestehad “maybe two to
two-and-a-half hours of daylight [lefdt the most.” (09/29 White Tr. at 88&e alsd 0/03 Ice
Tr. at 1299-1300).
b. TheCommunicationsPlan

As part of this operational planning, JeffilBn—a Crane Operator Supervisor who did
not have any supervisory role over the lockmasteas designated as the intermediary
“‘communicator” between the vessand the lock. (R.867, &tk Dep. Tr. at 127-28; R.881,
Griffin Dep. Tr. at 95-96). According @riffin, Beckman and Zerbonia asked him “to go up
and assist however we could assist,” sincertasitenance vessels—the City of Ottawa and the
Creve Coeur—would be thereld(at 31, 96 (“| was the only supervisor there for the
maintenance fleet”)). Beckman, meanwhile, Hec'talking to both Jeff [Griffin] and Larry
[Rodriguez] and ensuring that thexere going to be talking to ora@other as [to] exactly when
the dam was going to be going down. And syeéhwas clear communication between the tow
and the dam and the operatotled dam.” (R.867, Beckman Dep. Tr. at 49-50). Rodriguez and
Griffin did not, however, “have a specific conversati . . in which [they] talked about what the
plan was for the transit, how the comnmuations would go, and what would happen if
[Rodriguez] got to the point & [he was] concerned thidéie town would flood.” (09/28

Rodriguez Tr. at 68%&ee alsdr.867, Zerbonia Dep. Tr. at 214 (acknowledging that such a
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conversation “should have happened”); R.881ffi@rDep. Tr. at 97-98, 182-83 (the plan was,
“whenever [industry] felt they weready, | would call [Rodriguez] on the phondjjt see idat
193 (agreeing that they had “no specific planocashat would be doniéthere was a concern
about flooding”)).

From the industry side, Captdie agreed to facilitateansit communications from the
Loyd Murphy in order to reduce distractions ie thale Heller pilothouse, such that Captain
White could keep his “undivided attention on wiets happening with [his] tow.” (09/29 White
Tr. at 878-79; 10/03 Ice Tr. a235-37, 1302-03). As Captain Ice testified, “I was going to help
[Captain White] run communications to agdee. Jeff Griffin was going to come-dpe was
with the Corps-and get on my boat so that he ceufidb Charlie didn’t have any distractions in
his wheelhouse . . . | relayed whatever Jeff told me to relay, you know. He would say my name
and | would pass on to the resttbé flotilla what was being shbetween him and whoever he
was on the phone with.”Id. at 1235-37)). Captain White did not attempt to communicate with
either Griffin or Rodriguez dumg the transit, although the evidendicates that he could have
done so via marine radio. (09/29 White ar879, 985; R.881, Griffin Dep. Tr. at 196, 248-49,
278; R.881, Smith Dep. Tr. at 139; R.867, Hughes Depat 74-76). Lockmaster Rodriguez, in
any event, was not monitoring the relevant radiannels. (09/28 Rodugz Tr. at 724 (“[Q].
Were you monitoring ship-to-shgpmmunications during this transit? [A]. N0”)).

C. TheSlack Radio Transmissions

The Captains’ Meeting ended at 3:37PM..8@3, Uncontested Timeline). Minutes later,
Captain Slack radioed the Loyd Murphy, “Captéony, you read me?” (TREX 4000, Clip
100). Pilot Daniel informed (diain Slack that Capin Ice had not yet terned to the Loyd

Murphy. (d.). Captain Slack responded, “Okay, just pgasson . . . when they get here with
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Creve Coeur, they'll shut the dam down to 1€ilot Daniel then integcted, “Here he is, right
here,” at which point Captain Slack informedp@an Ice, “Jeff just tlll me he’s coming up on
the Creve Coeur. When they get here with it have the uh, lockmast shut down the dam to
16 feet.” (d.). Other vessel operatdrstening to this radio comuamication—the 3:41PM Slack
Transmission—understood it to confirm a total ggtening of 16 feet. (10/03 Shrader Tr. at
1344-45 (interpreting it to mean tH#te lockmaster was going shut it down to 16 feet on the
gates”); R.867, Daniel Dep. Tr. 88-84, 115-16 (“[Q]. So you heard 16 feet from the City of
Ottawa? [A]. Yes”)see alsdl0/03 Ice Tr. at 1242-43, 1302). gain White did not hear the
3:41PM Slack Transmission because he was “omw#yefrom the head of [his] tow back to the
stern of [his] tow when this conversationsagoing on.” (09/29 White Tr. at 973-75 ("What |
was told, the gates would go down to 16-foot gateé they would be #re or stay there long
enough for me to get in the canal. No time frame”)).

Between 4:11 and 4:45PM, the Loyd Muy disconnected from the Dale Heller and
moved its tow across the river. (R.863, UnconteSteneline). During that time, Captain Slack
again radioed the Loyd Murphy, “Tony, I've got thegraeters on that dam. It takes them 4
minutes to shut the gates and 4 minutes to open. tismthey, they’re going to shut four on the,
uh, left side and that’s all.” (TREX 5000, IceC14). Captain Ice responded, “Okay that will
work. Uh, once that Joliet gets in thediahd | get over there alongside and you get up
alongside, then we’ll have them go ahead and shut thddh)’ {This radio communication (the
4:23PM Slack Transmission) did not cause Capia@—or any other vessel operator who had
heard it—to believe that the IRCRlan had changed. (10/03 [Ee at 1243-44 (“I did not think
that anything had changed because we had agre&@ foot at the time we had agreed on”);

10/03 Shrader Tr. at 1347 (testifgi that he did not tell CaptaWhite about the transmission
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because it “didn’t affect anything in the plahhey didn’t — just them discussing how long it
takes for them to get the gatd®wvn and up”); 09/29 White Tr. 877 (testifying that he was not
present in the pilothouserfthis transmission)).

The Creve Coeur subsequently arriveBaltards Island, carrying Griffin, who then
joined Captain Ice in the whémluse of the Loyd Murphy in predion for the canal transit.
(10/03 Ice Tr. at 1237-38, 1241; R.881, Griffin Dep. 8tr106-07)). After he boarded, Griffin
did not give Captain Icany reason to believe that the IRCAaRhad changed. (10/03 Ice Tr. at
1245 (“[Q]. What, if anything, did Jeff say to you when he was on the boat about any change or
possible change in the 16-foot agreement? & never said anything as far as a change was
going™). Griffin, meanwhile, could not recall winetlr or not he told Captain Ice “what [he]
thought the gate sattys were going to be set to(R.881, Griffin Dep. Tr. at 289-90).

C. The Evening

1. ThelLoyd Murphy’s Tow

As noted above, the Loyd Murphy disconnedtedn the Dale Heller at 4:11PM, and,
with the help of the Cody Boyd and Creve Coewmoyed its tow across the river to a pocket
along the right descending bank, upriveGefm Creek. (R.863, Uncontested Timeline; R.846-
1, Stmt. of Uncontested Facts 1 57-58,18403 Ice Tr. at 1295-97). There, the 3,000
horsepower-rated Cody Boyd held the Loyd MurpHifteen-barge tow, without issue, for the
remainder of the high-water event on April 18, 20118.).( According to Captain Stunkel of the
Cody Boyd, that “pocket” meant less curre(fR.867, Stunkel Dep. Tr. &-91). That pocket,
however, was also “very shallow” andety rocky.” (10/03 Ice Tr. at 1289¢e alsd.0/05
Schropp Tr. at 1638-39 (“Ballards Island has a mutkl@es opposed to a rocky shore . . . There

are rock shelves on the right descending bankahatea and the river runs out more shallow.
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So, there’s a possibility oftber pulling rocks off the botta, sucking them up through the
wheels . . . or poking holes in the barges as yod ila the rocks”)). Fahermore, while there
may have been room for additional bargeseltat point, such barges would have faced
increased current. (R.867 uBkel Dep. Tr. at 89-9Kkee alsdr.867, Daniel Dep. Tr. at 180-84
(“there’s room for one tow in there”)).

As the Loyd Murphy moved its tow across the rjiee Dale Hellerthe City of Ottawa,
and the City of Joliet—with a combined total horsepower)220—held the Dale Heller's tow
at Ballards Island. (10/08¢ Tr. at 1297; R.881, Orloff Dep..Tat 74-75; 09/29 White Tr. at
1004-06).

2. The City of Joliet’s Tow

At approximately 4:48PM, the City of Joliahd its two barges detached from the Dale
Heller's tow, reversed direcn, and transited southbound pastieeseilles Dam, successfully
entering the canal at 5:02PM. (R.846-1, Stmt. oddurested Facts 11 82-84). At that time, the
total gate opening was approximately 60 dagt. (TREX 88, Fittanto Animation; TREX 85,
Fittanto Rep. Table 12).

When questioned about his strategy in coauting the outdraft at Marseilles, Captain
Deaton responded that he “stayds]close to the left descendistgpre as possible” and applies
“a little bit more speed” if heees the outdraft impacting hisvo (R.867, Deaton Dep. Tr. at 39-
40, 110;see also idat 133 (“[Q]. Was there a strong outdrdtfat day? [A]. | couldn’t tell much
because | had good speed up, you know, two bargeBhg.situation is “totally different,”
however, when navigating a full tasuch as the Dale Heller'sid( at 133, 39 (“less barges, you
don’t have near the outdraft because you don't tladéength and weight”)). The use of assist

boats also changes the calculuigl. 4t 158 (“[Q]. Isn’t it true thatvhen you're using assist boats
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on a tow, you have to go slow for the assist boatsa be of any use? [A]. Yes. [Q]. And could
you explain why that is? [A]. Becae they wouldn’t be able toast on the side of the tow with
the speed . . . They would be uselessge als®9/29 White Tr. at 911 (testifying to the same);
10/03 Ice Tr. at 1315-16 (same)).
3. The Dale Heller's Tow
a. The Beginning of the Transit (5:02PM)

About fifteen minutes before the transarged, Captain Ice stated on the radio, “Jeff
[Griffin] says he’s got the phone ready waitingstaut the dam off when need be . . . once we
start easing down, I'll have Jeff matte= call. | don’t want toéep it shut down for too long.”
(TREX 4000, Clip 205). At 4:57PM, wheelhoused® captured Captain White stating, “he’ll
call the lock, then they can drop their rollerstakes 4 minutes. It'll takas that long, I'm sure,
to work down there.” I(l.). At 4:58PM, the gate setting was in the mid-to-high 70s. (TREX 85,
Fittanto Rep. Table 12 (79 feet at 4:.58PWIREX 2326, Garcia Rep. at Table 8 (76 feet at
4:58PM)).

At 5:02PM, after receiving gate informatitnom Griffin, Captainice radioed the other
vessels, “They’re putting the dasown right now . . . It takethem 4 minutes to put the dam
down . .. They'’re at 76 rigmow he said, going down to 55(TREX 4000, Clip 17; TREX
5000, Ice Clip 16 (the “76 to 55 Transmissiorsge alsofREX 2036, Griffin Phone Records,
(reflecting a lockhouse call at 5:01PM)). Traitsimg this, Captain Ice dinot “believe there
was any kind of change at alb[the IRCA Plan]. I didn’'t knowow they were going to put the
dam down, you know, to 16 foot if it was in stagesvhat, because there was an awful lot of

water coming down that river.” (10/03 Ice. Bt 1248, 1303-04). Griffi meanwhile, claimed
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that he “thought [the captainall knew” that the gates would Iset to 55 feet. (R.881, Griffin
Dep. Tr. at 121-22).

After hearing the 76 to 55 Transmission, Pitirader commented to Captain White, “I
thought he was going down to 15,” to whichp@aan White responded, “They are.” Pilot
Shrader then remarked, “Heysat’s going down to 55,” tavhich Captain White responded,
“Yeah he’s dropping them now . He’s just telling us what i§ getting to.” (TREX 4000, Clip
17). In so responding, Captain White “tried to as¢Bleader] that | didn’expect the gate to be
at 15 whenever we started, but | expected them to be at 15—or not 15, but 16 when we got
there.” (09/29 Wite Tr. at 897-99see alsdr.867, Daniel Dep. Tr. at 156 (“they [were]
supposed to take this thing dowmn55 feet and as we approacloeddown there it was supposed
to come on down to 16”)). This response, imjureassured [Shrader] that that’s what was
going on, that they were going to feet.” (10/03 Shrader Tr. at 1347-49). Neither Pilot Shrader
nor Captain White verified furthéhat the gates would, in facmtinue to go down to 16 feet of
total gate opening.ld. at 1377). The 76 to 55 Transmission—at 5:02PM—was the last gate
setting that Captain Ice (or anyoelse) relayed to Captain Whiéed the other vessel operators.
(10/03 Ice Tr. at 1304; 09/29 White Bt 982-83; 10/03 Shrader Tr. at 1380).

At 5:03PM, the Dale Heller and the thrassist boats—the Loyd Murphy, the City of
Ottawa, and the Creve Coeur—began their dmuthd transit to the caha(R.846-1, Stmt. of
Uncontested Facts  85; R.863 Untasted Timeline). By thatntie, Rodriguez had lowered the
gates to 60 feet. (TREX 85, Fittanto Rep. Eal? (60 feet at 5:03/); TREX 2326, Garcia
Rep. Table 8 (60 feet at 5:03PM)Jhe flotilla proceeded aparoximately two miles per hour.
(09/29 White Tr. at 909-10; 10/03 Ice Tr. at 1Z46was safe navigable speed”); 10/05 Schropp

Tr. at 1666-67 (“So you have to go slow to be ablgive the assist boaéschance to effectively
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move the tow where you want it to go . . . [appiaierspeed] is all based on the captain or
pilot's assessment of the prevailing circumstances”)).

In terms of the physical pilotage of his ta@aptain White’s plan “was to keep my stern
tucked in as close to the [lefescending] bank as | could and usgassist boats to control my
head and keep my head close to the bank nd.when | get to a certapoint and the gates get
down to shut off this current, then I can push it full ahead and push it on down in the canal.”
(09/29 White Tr. at 888-89). Captain Whitesasatisfied with the positioning of his tow
throughout the attempted transitd.(at 889-906). Expert testimomayd correlated audio-visual
evidence, including the contemporaneous vigea from Dam Camera 6—all of which the
Court has reviewed—confirm the soundness of tow alignment and assist boat positioning
throughout the attempted transit. (10/051®pp Tr. at 1665, 1669-72, 1674; TREX 52; TREX
88;see alsd.0/03 Ice Tr. at 1247 (“[Q]. What did ydelieve about his position as he came
down? [A]. We looked—we looked good all the waywn through here . . . He stayed over here
in here tight, close, the wat should have been”)).

b. The Middle of the Transit (5:18PM)
I. Holding Underneath Ballards Island

At 5:15PM, as the flotilla neared the slaghkter underneath Batids Island, Captain Ice
transmitted, “If we have to, | know we could staght here . . . You're under that point, you
know.” (TREX 5000, Ice Clip 17)Captain Ice “felt no reason inogtping” at that point, but
wanted “to put it out there that, you know, this.isshoa or go spot” ithe event that Captain
White was having issues with his tow. (10168 Tr. at 1249). “Everything was looking good,”
however, so the flotill@ontinued southboundId(; see als®9/29 White Tr. at 902 (“| was

satisfied with, you know, the position we was Irreally wanted to go on with it”)).
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. River Observations

During the transit, Rodriguez and Smitlbmitored pool elevation, in part, by using Dam
Camera 4 to pan and zoom into a tie-off cell nkearight descending barkusing it as a visual
reference point. (Rodriguez.Tat 638, 692-93, 695-96). They could also monitor an upstream
elevation gauge in real-timeld(at 637-38, 689-91) (“[Q]. And the second arrow to the right . . .
that 484.50, is there—while you're standing at thatkstation, do you have a digital printout of
the pool level based on that poadetion gage and thatilling well upstream from the dam? Is
that what that number is? [A]. Yes”). Thleekhouse also monitored the movement of the
southbound flotilla through Dam Camera &d.)

When Lockmaster Rodriguez lowered the dgates as the transit began, the river level
rose—albeit not “much above normal pool [E\{@9/28 Rodriguez Tr. at 696-97)—causing
certain witnesses to comment on its rise. ArobridPM, for example, Captain Ice transmitted,
“They cut some dam off, you can see that. dtready come up three feet over there on the
shore.” (TREX 4000, Clip 119). As Captain lcghkined, he did not observe the river rise by
three feet; rather, he saw the water wash yetying land, going “three feet up the shore.”
(10/03 Ice Tr. at 1304-05ee als®9/29 White Tr. at 899-901 (t#fying, “I never paid that
much attention to it. | glanced that way [to tegk on the left descending bank], but I—just in
my mind, | assume if you're goirtg drop the rollers down in theater, the water’s going to
come up”)). An Ingram deckhand, too, obserthewater “coming up fast.” (R.867, Guge Dep.
Tr. at 123, 149-50).

A Marseilles resident watching the riveorin Snug Harbor Marina, meanwhile, observed
the river moving “very quickly,” between 8 ad@ miles per hour, and “lapping at” the edge of

the Snug Harbor dock. (R.867, Jakupcak Tr. a#3745-46). Snug Harbor is the lowest point
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in the earthen dike running along the right dedeembank of the river, with an elevation of
487.7 feet. (09/23 Garcia Tr. at 436, 525080Holly Tr. at 1526, 1543, 1547). Snug Harbor,
thus, constitutes the place where “overtopping @t occur in an overtopping scenario.”
(Id.). Griffin—from onboard the Loyd Murphy—so observed the water level rise at Snug
Harbor. (R.881, Griffa Dep. Tr. at 122, 23%ee also idat 264 (“I mean, it was getting close. |
don’t think that it was higher than the leveat it was getting close”); TREX 2033, Griffin
Coast Guard Witness Statement (“[Y]es, saat the town was flooding—uwithin 6 inches of
coming over the levee”)). When asked, postdeant, “who first noticed that the town was
flooding,” Griffin stated,'Jeff (myself), the Captain of the Loyd Murphy, [and] Larry saw it on
the camera.” (TREX 2033 at —31788¢ge alsdR.881, Griffin Dep. Tr. at 143-44, 148, 183
(same)). Several pieces of evidence, howevdie Bgiffin’s statement on this issue, including
the contemporaneous video footage from Dam Camera 4—which the Court has reviewed—and
the trial testimony of Captain l@d Lockmaster RodriguezSée e.9.10/03 Ice Tr. at 1267
(“[Q]. Did you ever see any floodingt the City of Marseilles prior to the accident involved in
this case? [A]. No, | did not”)).

For his part, Lockmaster Rodriguez—thp-tanking Corps manager at the Marseilles
facility, with 27 years of xperience in lock and dam operations—never witnessed “any
conditions that would have ataed [him] that the town was in any kind of threat of being
flooded” during the attempted transit. (09R8driguez Tr. at 622-2300). Based on his own
pool gauge monitors and camera observationeadeno concern about Marseilles flooding. As
he testified:

[Q.] When you were ordedeby Jeff [Griffin], when he gave you an order to open
gate, was there any issue of flooding?

[A]. No.
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[Q]. As long as the water didn’t hit toghop of the cell you were watching -- or
you and Floyd [Smith] were watching -- yaweren’t concerned about Marseilles
flooding, were you?
[A]. No, | wasn't.

(Id. at 700).

After reviewing dam camera footage and expeitlence on this issue, the Court finds
that—at 5:18PM—there was no imminent rediflooding in Marseilles. (TREX 77, Dam
Camera 4 Footage; TREX 52; TREX 85, FittaR&p. at Figure 50 (“The distance from the
water to the top of the [refence] cell was approximately 30 inches”); 09/23 Garcia Tr. at 520-
21 (“[Q]. So we’'re all clear, the highest elaeat according to your model running Scenario 6,
was 484.5, perhaps 484.6? ... [A]. Right. .. Qld the low elevation of the dike along the
right descending bank is 487. -- [A]. 77);8%7, Koob Dep. Tr. at 67 (testifying that the
Marseilles Pool reached a riimum elevation of 484.69 fee)f. 09/29 White Tr. at 900 (“[Q].
Prior to the accident and during the transit, did gver see the town of Marseilles flood? [A].
No, sir, | did not™)).

iii. The Open More Gate Transmission

Radio recordings reflect that, around 5:M/R”aptain Ice radioed, “I'm telling him to
open up a little bit more gate because thestegting to flood up intthem houses already.”
Captain White responded, “Okay.” (TREX 40@ip 121; TREX 5000, Ice Clip 18 (the “Open
More Gate Transmission”)). Seconds la@aptain Ice relayed, flyou look, that ladder’s
already under watever there.” Id.). Captain Ice, however, ded ever observing flooding in
the city of Marseilles, and denieder telling Griffin to open up ¢hdam gates. (10/03 Ice Tr. at
1267, 1251). According to Captain Ice:

Prior to that transmission -- that was atifua mix-up in my words -- Captain Charlie
[White] had said to me, I'm starting to getragnd or I'm starting tesuck down, as he’s
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trying to come ahead on it. And | wastgegd ready to tell himl’m going to pull your

stern out, and just as lapbed the radio, Jeff [Griffirdaid, hey, they’re flooding the

houses; I'm telling them to opaup dam. And I just instantly repeated what he said

rather than finishing my transmission.
(Id. at 1250-51). After hearing his live testiny and witnessing his demeanor, and after
reviewing the full audio transcripind Griffin’s deposition transipt, the Court credits Captain
Ice’s explanation for the Open MoGate Transmission, finding hitm be a credible witness.
(TREX 52, Audio Transcript; R.881, Griffin Depr. at 278, 284 (discussing the “ladder across
the river” from the park — thas, at Snug Harbor); 10/084 Tr. at 1306-07 (Griffin is “looking
all around behind me. I'm just focusing fonsdtayou know, downriver and forward”)). Given
the Corps’ regulatory authorityver lock and dam operations, mover, it is not reasonable to
assume that a towboat operator such as Calgivould have “told” Corps personnel to “open
up more gate.” (TREX 9 at —1110 (“It is the datyd responsibility of the Lockmaster . . . to
[o]perate the lock and dam . . . in accordance with regulatioc@ijral0/03 Ice Tr. at 1251
(“I'm not a dam operator! drive a towboat”)).

In addition, as noted above, several piecesvafence directly refute the accuracy of
Griffin’s post-incident witnes statement and deposition testimy regarding his mid-transit
“flooding” observation, including (i) the triaéstimony of both Captain Ice and Lockmaster
Rodriguez; (ii) the Court’s regiv of contemporaneous camera footage; and (iii) expert evidence
concerning the risk of ovipping at Snug Harbor.CompareTREX 2033 at —31788ndR.881,
Griffin Tr. at 143-44, 148, 183yith 10/03 Ice Tr. at 1267, 09/280Rriguez Tr. at 700, TREX
52, TREX 85 at Fig. 5G3nd09/23 Garcia Tr. at 520-21). The Court, accordingly, discounts

Griffin’s testimony that—when he called Rodregumid-transit to open the dam gates—it was

on Captain Ice’s direction. (B81, Griffin Dep. Tr. at 143-48, 253)). Indeed, such testimony

76



directly contradicts the Corps manuals and faldeegulations that place these duties on the
lockmaster.

In any event, Griffin himself recognizedathhe was “never dajated the duty or the
responsibility to determine when [the] gates dtidne opened or closed” and that, ultimately, it
“would be the lockmaster’s decision to raike gates if necessapgcause of flooding.”Id. at
127-28). The Marseilles Lock and Dam Operatibl@ual makes this clear, reciting, “It is the
duty and responsibility of the Lockmaster . . [d}perate the lock and dam in the most efficient
manner possible and in accordance with reguiatio(TREX 9 at —1110). Federal regulations,
too, state that the “lockmaster shall be changithd the immediate contl and management of
the lock, and of the area setdesas the lock area, includitige lock approach channelsSee33
C.F.R. § 207.300(a). Thus, while Griffin maykéeen familiar with the Marseilles Dam
through his maintenance duties, he lacked tipedise—or regulatory aliority—to direct the
operation of the dam gatedd.( R.881, Griffin Dep. Tr. at #¥3; 09/28 Rodriguez Tr. at 685-
86).

After hearing the Open More Gate Tsamssion at 5:17PM, Captain White stated,
“Okay.” (TREX 4000, Clip 121). He did not lateonfirm that the Corps would, in fact, lower
the gates again to 16 feet. (09/29 White TB&it-83; 10/03 Tr. at 1308 Neither did Pilot
Shrader. (10/03 Shrader Tr. at 1378-80). Tfassmission did not concern Pilot Shrader,
though, because “the plan was to go to They didn’t mention anything about going—
changing that.” (10/03 Shradér. at 1349-50 (“[Q]. So the tramissions that you heard didn’t
reference any other gate settagyeement? [A]. Correct”))Captain Ice, likewise, was not
concerned. (10/03 Ice Tr. at 1251-52 (“I figured if there was going to be a major change, he’'d be

like, hey, we're not going to make it to 16 feet”)). Captain White, meanwhile, was under the
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impression—based on prior radio transmissions-thlanly took the lockmster “four minutes
to get these gates down to a 16-fodeda(09/29 WhiteTr. at 897, 899, 97%ee alsd 0/04,
Henleben Tr. at 1472-73 (recalling that Rodrighad represented on the IRCA call, “I can
lower it very quickly to 16 gate feet”)).
iv. Mid-Transit Gate Raising

After receiving Griffin’s mid-transit dg Rodriguez opened the dam gates without
consulting with anyone or independently veniyiany information. (TREX 23 (“| was directed
to open the gates back up to 66 feet . . . Wheas getting order was by radio from Jeff
Griffin™); see alsarREX 2036, Griffin Phone Records). &@yuez contends that he did so
because Beckman—who was not his supervisod-+tbla him to “follow orders” from Griffin—
also not his supervisor—regandi when to act upon the dam gaté89/28 Rodriguez Tr. at 685-
86;id. at 702 (“[Q]. Did you use your own judgmentraising the gates, or were you just
following orders? [A]. | was following ordery. Beckman, however, dees giving Rodriguez
this direction. (R.867, &kman Dep. Tr. at 50-51). Indegien Griffin’s role as a Crane
Operator Supervisor—with no expertise in dgate movements—it would not have made sense
to put Griffin in charge of thisignificant task during suchchallenging operation. (09/28 Hess
Tr. at 741 (“[Q]. On April 18th, 2013, did you gitearry Rodriguez permission to delegate any
of his lockmaster duties to Jeff Griffin or&ty Beckman? [A]. No, | did not”); R.867, Zerbonia
Dep. Tr. at 217 (testifying that Rodriguez hhd authority to ignore Griffin’s gate-setting
instruction or recommendation)).

As noted above, Rodriguez—etiop-ranking Corps managerthé Marseilles facility,
with 27 years of experience in tainter gatemions—had no concern about Marseilles flooding

at the time he raised the gates. (09/28 RodriJueat 622-23, 700). Ifact, if Griffin had not
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“ordered” him to raise the gates, dR@uez would not have done sdd.(@t 702). Nonetheless,
beginning around 5:18PM, Rodriguez started tcerthe gates. (TREX326, Garcia Rep. Table
8 (64 feet at 5:20PM; 88 feat 5:26PM); TREX 85, Fittanto Rep. Table 12 (76 feet at 5:23PM,;
88 feet at 5:27PM)ee alsdRr.881, Cutler Dep. Tr. at 229-30 (agreethat it did not make “any
sense” to “reopen the gates ak thvay” prior to the flotilla etering the canal, unless there was a
“dire emergency”)).

C. The End of the Transit (5:20 — 5:30PM)

After Rodriguez raised the gates, the riksvel dropped. (09/2Rodriguez Tr. at 701
(“[Q]. Is that where the watervel has dropped and exposed stuff anglde of that tie-off cell?
[A]. Its—that would be where the water line 8/ TREX 85, Fittanto Rep. at Figure 51; 09/23
Fittanto Tr. at 575-76; 09/23 GaacTr. at 521 (“[Q]. And aftet7:20, according to your model,
the water level began dropping again, right? [A]. Yes”)).

Marseilles resident Joseph Jakupcak, tamlled the gates moving and the river level
dropping after the flotilla passed him at Smigybor. (R.867, Jakupcak Tr. at 49-54, 69, 72-75,
79-80, 87 (“And I turned and | noticed the gates] then | noticed the water had dropped”)).
Jakupcak stood one-half mile away from the dand did not use binoculars, when he observed
the gates moving, as “dark reatdes on a gray background.ld(at 74). His deposition
testimony indicates that he made this obagon close in time to the allisionld( at 64-68, 80,

89, 91, 94). Captain White, too, “glanced and #am moving up” as he “got close to the
canal,” but he deemed it “too &itto “say anything to anybody.{09/29 White Tr. at 1003). By
5:27PM—as the head of the tow entered tlmegutive cell area—the dam gates had reached 88
feet of total gate opening. (TREX 2326, GaRRep. Table 8; TREX 8F-ittanto Rep. Table 12;

10/05 Schropp Tr. at 1670). Pilot Shrader, meanwhile, “could see” the gates during the transit,
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but he did not “specifically look” &he four on the righto see if [they] were out of the water.”
(10/03 Shrader Tr. at 1370-75 (“[Q]. Are you aware that the four gate® oigkh, that is, half
the gates were out of the water this entire transit? [A]!m not aware that they were”$ee
alsoTREX 2077 (Shrader Celli®ne Photographs)).

According to Claimants’ fluid mechas expert, around 5:20PM—atfter the vessel
operators had learned about théegebeing raised—“it would haveeen very easy to hold the
tow below Ballards Island and reassess what wee going to do.” (R.881, Orloff Dep. Tr. at
108-15, 117-20). This opinion, however, does not account for pilotage considerations such as
speed, timing, assist boat positing, danger, and difficulty.ld. (“I've never piloted a
towboat”)). Furthermore, although Dr. Offitooked to Captain Ice’s 5:15PM radio
observation—"“we could stop righere”—as evidence of operatiori@hsibility, the Court is not
convinced that this transmission necessarilypsus his opinion. In particular, Ingram’s chart-
plotting data (CEACT) showed that the Daldleieand its tow were in a different southbound
location at 5:15PM—Dbefore the Open Moreté&aransmission—versus 5:20PM. (TREX 52;
see alsofREX 88, Fittanto Animation). The recomclear that the approach area became
narrower as the flotilla headed southbound, enhgremy pilotage conces. (09/29 White Tr.
at 928, 931, 938 (“[Q]. And the hole’s that narremtrance and approach when you’re coming
downbound and going into the canal, correct? {@rrect”); 10/05 Schropp Tr. at 1697-98). In
any event, as Captain White credibly testified:

[Q]. Ballards Island, when you're going downbound, is one of the last places to stop
before getting into the canal, correct?

[A]. Yes.
[Q]. And one of the reasons you didn’t wamigo down here—and that’s this little inlet

below Ballards Island—is because if anythitagppened, say, to your propellers by drift,
next thing you know, you’'d bi@ the dam, correct?
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[A]. Correct.
(09/29 White Tr. at 998d. at 796, 854-55 (discusgj drift issues belw Ballards Island)see
also09/22 Kinsey Tr. at 349-51 (disssing the benefits of holdingtew against a river bank, as
opposed to out in the river curtgn For these reasons, the Godiscounts Dr. Orloff's expert
testimony on this issue.

D. The Allision (5:33PM)

1. TheCanal Approach

At 5:26PM, Captain White radioed, “[the stas] dragging down the bank right here now
[. . .] they got that head out there in pretty gebdpe. We get it down past that concrete wall,
we got it made.” (TREX 52, Audio Transcript). In other words, as the head of the tow
approached the five protective cells just upstreathe canal wall, Captain White felt that his
tow was in “good position.” (09/29 White .Tat 903). Contemporaneous video footage
confirmed this sound positioning. Two minutes da@aptain White continued to be “flat on the
bank right exactly where | wished to beld.(at 906;see alsoTREX 52 (Shrader to White at
5:28PM: “Bout another 40 feet, ydube clear . . . Bout anothéb feet . . . You're good”);
10/03 Ice Tr. at 1254 (“he’s lined up to make th@al like he should”10/05 Schropp Tr. at
1670-71 (at 5:27PM, the Loyd Murphy and the @&oeur are “just floating alongside because
the tow is where it needs to be,” while the QifyOttawa “has shifted around slightly on the
tow... soit’'s in a position to begin pushingthsy come down closer to the dam”)).

By 5:30PM, however, the outdraft began td the head of the tow towards the dam.
(TREX 52 (demonstrating swing meter shift te 8tarboard side); TRE%2, Audio Transcript
(Ice to vessel crews: “Right heiewhere the dangerous part is. You better start pushing her

over in this shore there Bob Hgk], right now you're getting caht in that outdraft . . . That
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head’s starting to come out quick”); 10/03 Tae at 1261-67; 09/29 White Tr. at 906-08). At
that point, the City of Ottawa was pushing “pung full ahead everythinge’s got,” against an
“extremely strong” outdraft. (09/29 White.Tat 908; 10/03 Ice Tr. at 1265-67, 1269). The
lockhouse, meanwhile, swiveled Dam Cameta Kok from the reference cell—which bore a
water line—to various individus standing along the right desnding bank, at Marseilles.
(TREX 52; 10/03 Ice Tr. at 1264-§7t looks like the water is actually down low because you
can see the water line on the cells”)).

At 5:31PM, Captain Ice advideghe City of Ottawa, “get oudf there, Bb, if it has to
land on there, it has to land on there.” (TREXB2/03 Ice Tr. at 1271)Captain White radioed
back, “Okay, let me see if | cahow this thing down.” Ifl.). Captain Cutler of the Creve Coeur
later criticized Captain Whitor slowing down near the canahtrance. (R.881, Cutler Dep. Tr.
at 113-115, 160-63, 265-68, 295-96). GapiSlack, too, felt that th directive—ordering the
City of Ottawa off the head of the tow—swgremature.” (R.867, Slack Tr. 149-50). As
Captain White explained, however, he slowedndecause he was “afraid that | was going to
pin the City of Ottawa on that wall and maybe sink his boat.” (09/29 White Tr. at 909). At that
point, “there wasn’t a doubt in my mind. It wgaing to hit that wall . . . the outdraft was just
too strong.” [d.; see alsd.0/03 Ice Tr. at 1271-73 (same)).

At 5:33PM, the lead, starboabarge of the Dale Heller's tow allided with the canal wall.
(R.846-1, Stmt. of Uncontested Facts  87). The emwesubsequently brolapart, and barges
IB9525, INO25300, IN085089, IN095041, IN096081, IN107057, and IN117513 either allided
with the Marseilles Dam or sank upriver from itd.(at 88). The Dale Heller, meanwhile, went
sideways out across the dam, until Captain WHeitmined controtopped it around, and pushed

it upstream. (09/28 White Tr. at 911-12; 10168 Tr. at 1274-75; 106 Schropp. Tr. at 1675-79
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(“He was very professional and he showed ataourage”)). By the morning of April 19, the
river water overtopped the eagthdike and flowed into ¢hcity of Marseilles.
2. Post-Allision

Later that evening, after the allision, wheell®asdio captured a series of statements by
Captain White, including, “This justasn’t a good idea,” and, “faily, you get tired of listening
to [shoreside calls], you know . . . finally yowsgexpletive], let's go.” (TREX 4000, Clips 20-
23; 09/29 White Tr. at 985-89xplaining, “In hindsight, yes, ivasn’t a good idea,” and, “I'm
thoroughly venting my frustration”)). The aodilso captured CaptaiVhite stating, “He
[Henleben] told me to get with Tony [Ice] . .ncamake sure that we all heard the same story.
He said that's gonna save us a lot . . . sagetmpany a lot of money.[TREX 4000, Clip 22;
09/29 White Tr. at 987" Having heard their live téatony and having witnessed their
demeanor, however, the Court finds no evidenae@aptain White and @&ain Ice coordinated
to “come up” with the same story. Instead, tbatemporaneous audio recordings support their
independently credible trial téstony. Moreover, Captain Whiteade these statements after a
traumatic rescue of the Dale Heller.

The post-allision audio, in fact, further capti@aptain White expressing that the transit
would have been successful had the Corps “stutheir word” and held the gates down to 16
feet. (TREX 5000, White Clips 22-25, 27-28 (“Theyrevsupposed to hold it to 16 foot. They
didn'tdoit....”)). Based on Captain Whit&5 years of pilothousexperience, “once | got
down past the first three cells, [given] the positoy tow was in, if they had cut off the gates

and shut off that current, thesenot a doubt in my mind we could have got down in the canal . . .

35 |n addition, the audio captured Captain Ice asking Captain White, post-incident, whetledeHavas “in” on
what had happened, and whether they had gone too slow. (TREX 4000, Clips 132 and 12%ptaiAddea

credibly testified, however, “We wethrowing ideas around what could have possibly went wrong. That's all we
were doing.” (10/03 Ice Tr. at 1310-11).

83



we needed probably not more than five minusesminutes at the very most, because | would
have pushed it full ahead to get on down in theata (09/29 White Tr. at 890-92). Ingram’s
maritime expert, Captain Schropp, agreed. (10/05 Schropp Tr. at 1673-74 (“Listening to the
conversations on the Blue Box Channel 4, lookihthe videos, and looking at the position of
the boats and the position of theviaf the gates had been anywhelose to 16 feet, they would
have gone into the canal with trouble”)). Lockmaster Rodriguez, himself, knew the location
of (i) the protective cells, (ihe navigational markers lininggtapproach area, and (iii) the
outdraft’'s impact — that is, “abb@00 to 300 feet above theteamce to the canal.” (09/28
Rodriguez Tr. at 692-94, 683). Despite his abiiitynonitor, in real-time, both the pool
elevation and the flotilla’southbound movement along these kndandmarks, Rodriguez did
not move the gates from the 88-foot gate 3gttintil after the allision(TREX 85, Fittanto Rep.
at Table 12). As the Court observed throughtemporaneous camera footage, the outdraft at
that gate setting pulled the head @ tbw towards the dam. (TREX 52).

Expert evidence confirms that the heightegatk setting affectetthe velocity of the
outdraft (also known as a cross-current). Ingram’s hydraulic engineering expert, Dr. Robert
Ettema, for example, built a phyalanodel of the Marseilles Dam and compared cross-current
velocities at a 16-foot gate setting and arf@&-gate setting. (TREX 87, Video; TREX 80,
Ettema Rep. at Part BY. He concluded that the cross-ant velocity was 3.33 times greater at
an 88-foot gate setting thanai 6-foot gate setting. (10/05t&mna Tr. at 1593-96). This result
corroborates the finding of Chaants’ hydraulic engineeringpert, Dr. Marcelo Garcia, who

used a two-dimensional computational modeldoclude that the cross-current velocity was

36 Given Claimants’ failure to renew th&@aubertobjection as to Dr. Ettema’s expert opinions—or to otherwise
demonstrate prejudice by the dismantling of Dr. Ettema’s physical model—the Court admits hissopiRi842,
R.762;see alsdl0/04 Ettema Tr. at 1575-77 (discussing backgdomaterials and testifying, “Given that the
drawings were adequate to build the model, the sameiatat@ould allow any hydraulic lab tech to replicate with
exactitude the physical model used in my study”)).
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roughly 6 times greater at an 88-foot gatitirsg than at a 16efot gate setting.ld.; see also
09/23 Garcia Tr. at 503)). In terms of side-foiro@act on the tow, Dr. Ettema concluded that
the outdraft was 11 times greater at an 88-foot getténg than at a 16-fogate setting, again
corroborating Dr. Garcia’s findgs. (10/05 Ettema Tr. at 15963 09/23 Garcia Tr. at 503-04
(36 times);see alsoTREX 80, Ettema Rep. at 88 (“*Over@bnclusions”)). The cross-current
velocities would have been less, moreover, haddbrps lowered the gates to 16 feet, and then
raised them back to 70 feet—as opposesBideet—at 5:20PM, for the tow’s southbound
approach. (09/23 GaecTr. at 494-501¢ompareTREX 2361 (Garcia Scenario @jth TREX
170 (Garcia Scenario 3). In addition, had the Corps simptyaintained the das at 60 feet,
instead of raising them to 88 fewt5:18PM, “the outdraft velocitwould have been significantly
less[.]” (R.867, Koob Dep. Tr. at 123, 125 (“[Q]. Sallihe gates been held just at 60 feet, let
alone going down to 16 feet, conditions at the apgido the canal would have been much more
favorable in your opimn? [A]. Yes”)).

In addition, expert testimony demonstrates that a “windbapportunity” existed for the
Corps to lower the gates 16 feet without copping the dike at Snug Harbor. Ingram’s
hydraulic engineering expert, Dr. Forrest lpfior example, ran various computational
modeling scenarios to conclude: “If insteE#dpening the gates from 60 feet to 88 feet
beginning at 17:18, dam operators had beggtemporary, 10-minute window-of-opportunity
closure of all gates to a uniform opening obtiget each, beginning to reopen them at 17:34,
there would have been no overflow of the low spdhe dike near Snug Harbor.” (10/04 Holly
Tr. at 1541-48; TREX 80, Holly Rep. at 19r. Marcelo Garcia—Claimants’ hydraulic

engineering expert—did not ghgte this conclusion, agreeingtlthe “dam gates could have

37 Scenario 2, moreover, did not result in overtopping at Snug Harbor. (09/23 Garcia Tr. at 529).
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been lowered to 16 feet withoowvertopping the dike on the righeéscending bank for at least
some period of time.” (09/23 Garcia Tr.4&8-89). According to Dr. Garcia, however, a
scenario in which the lockmaster (i) lowered ajjreigates to two feeaeh at 5:00PM, and (ii)
held them there, at 16 feet total gate openumgj) 5:40PM, “would have multed in river water
overtopping the bank at Snug Har starting at approximately7:18.” (TREX 2352, Garcia
Corrigendum at 6 (“Scenario 2A”)). Dr. Gadlid not, however, quantify this amount of
overtopping. (09/23 Garcia Tr. 829). When Dr. Holly simulateDr. Garcia’s Scenario 2A, it
“led to about 61 acre-feet of volumé&overflow” in the city of Marsilles — that is, “minor street
flooding, perhaps a little bit highéman the curb, but not much(10/04 Holly Tr. at 1548-50)).
ANALYSIS

Exoneration

A. Applicable Legal Principles

“The elements of a maritime negligence cause of action are essentially the same as land-
based negligence under the commam’lancluding (i) duty, (ii) brech, (iii) causation, and (iv)
damages.Seel Thomas J. SchoenbauAdmiralty & Maritime Law8 5-2 (5th ed. 2011%ee
also City of Chicago v. M/V MorgaB75 F.3d 563, 572-73 (7th Cir. 2004) (same). In maritime
allision cases, the applicable standard of tigrderived from general concepts of prudent
seamanship and reasonable care, statutwyegulatory rules governing the movement and
management of vessels and other maritime structures, and recognized maritime customs and
usages.”Folkstone Mar., Ltd. v. CSX Corfi4 F.3d 1037, 1046 (7th Cir. 1995). In determining
liability in such cases, theddrt considers “the specific faal circumstances under which the
accident took place.ld. The Seventh Circuit has recognized the application of comparative

fault principles under the general maritime tort I&8ee, e.gM/V Morgan 375 F.3d at 573.
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1. TheOregon Rule

Under maritime law, theOregonrule creates a rebuttable presumption of fault against a
moving vessel, which under its own power, allides with a stationary objgit/’"Morgan 375
F.3d at 571-72 (citinghe Oregonl158 U.S. 186, 192-93 (1895)). As the Seventh Circuit has
explained, this rule “is premised on the coomysense observation that moving vessels do not
usually collide with stationary objects us¢ethe vessel is mishandled in some wdgl.”

(citation omitted). Th®regonRule is “not a rule of ultimate liability” but instead “merely
addresses a party’s burden of prantl/or burden of persuasion[.]d.

Evidentiary presumptions such as deegonRule, however, “are designed to fill a
factual vacuum.”Rodi Yachts, Inc. v. Nat'l Marine, In@84 F.2d 880, 887 (7th Cir. 1993). In
other words, “if the facts of a case are appatbetneed for a presumption is eviscerated/¥/
Morgan, 375 F.3d at 57%ee also Bessemer & Lake Erie R.R. Co. v. Seaway Marine Transp.
596 F.3d 357, 362 (6th Cir. 2010) (“the rulegumptively allocates fault when the
circumstances of an allision are unknowr€gmbo Mar., Inc. v. U.S. United Bulk Terminal,
LLC, 615 F.3d 599 (5th Cir. 2010) (same). Othmurts have declined to presume fault under
theOregonRulewhere there is a fulsome trial recaihcerning the circumstances of an
allision. See, e.gSlatten, LLC v. Royal Caribbean Cruises |Ltdo. CIV.A. 13-673, 2014 WL
5500701, at *5 (E.D. La. Oct. 30, 2014) (“This multi-party action has seen extensive discovery
and evidence produced by various parties . . .réberd at trial will contain sufficient evidence
on which the Court, as the finder of fact, clatermine the liabilities of the parties8ge also
Par. v. Lafarge N. Am., IncNo. CV 11-2350, 2016 WL 5390381, at *5 (E.D. La. Sept. 27,

2016) (same).
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Here, Claimants argue that “the evidence gmé=d at trial did nanake apparent all the
facts that preceded the allision.” (R.924, ClaimargtHwoial Br. at 6). Irparticular, they point
to the following as “evidentiary gaps:” (1) thesé'no evidence” that the Dale Heller considered
moving its tow underneath Ballards Island aroas the river late on April 17, 2013 or early on
April 18, 2013; and (2) the tri@vidence “did not make apparent what was planned out during
the IRCA call,” given the “wildly different accounts of what happenetd! gt 15, 19-20, 25).

In addition, Claimants ask: (3) “why Ingramoseside personnel failed to advise the Heller of
forecasted flooding in the days leading up toahision,” (4) “why Ingram failed to hold at
Ballards Island after tnMurphy’s tow was separated frahe Heller’s tow,” and (5) “why
Ingram failed to understand or ignored, prior o @uring the transit, gofe evidence that the
gates were not being lowered to a total ga&t bf 16,” arguing thathe answers to these
guestions are not apparentld.(at 1).

None of these, however, caimstes a “factual vacuum.” As to the first, Claimants had
three years of extensive discovery to pursue thiscpiéar theory of liadity; they did not do so,
apparently, until trial and in pt#rial briefing. (R.925, Ingram Post-Trial Br. at 26-27). The
trial record, in any event, contaiegsidence bearing ahis issue. Ifl. (“the record is clear [these
options] were not any more practical during thghhithan they would have been during daylight
hours”)). The trial record further contains esde bearing on issues three, four, and five.
Setting aside whether the “answets’these questions constitute negligence, the answers are in
the record — that is, Captain White: (3)eélion river forecasts and lock information, not
shoreside personnel, for weathelated information; (4) thougtite IRCA Plan was the best
option in light of the rising rive increasing drift, and impenay darkness; and (5) piloted his

tow under the impression that thates would be down to 16 feet #hye time he “got to a certain
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point down [there], particularly where the crossent is.” (09/28 White Tr. at 876). As to the
second issue, the Court—after reviewing, weighiand reciting an extene trial record—made

a factual finding as to the IRCA Plamdermining the need for a presumpti@ee M/V

Morgan, 375 F.3d at 574 (“presumptions are merely tools used by courts to analyze the facts
which underlie an allision and addressy factual voids in the record”).

In short, throughout the three-year litigatimirthis dispute, all parties have introduced
evidence—now contained in an extensive triabrd—bearing on the negligence inquiry. There
is no “evidentiary gap” requiring “the party stdikely to know what happened (the moving
vessel) to present evidence to rebut the presumption of f&8ds5emer596 F.3d at 36Z0ntra
M/V Morgan 375 F.3d at 573 (confronting an unresolved question of “what caused the starboard
winch brake to fail” and noting, “[t]his lack @in explanation is sufficient to find a ‘factual
vacuum™)). Here, as iRodi “thereis other evidence” concerning the “action and inaction” of
Ingram, IMS, and the CorpsSee984 F.2d at 887 (emphasis in onigl). Accordingly, the Court
declines to apply th®regonRule. The negligence determim in this case, thus, requires
Claimants to “prove the elements of duty, breaausation and injury by a preponderance of the
evidence.” See M/V Morgan375 F.3d at 572-73. For the reasons set forth below, the Court
concludes that Claimants hafadled to meet this burden.

Even applying th®©regonRule and shifting the burden pfoof, moreover, Ingram has
rebutted the presumption—and exonerated itsethfliability—by showing that the allision was
the sole fault of the operataas the Marseilles DamSee id(“Once fault is presumed the
defendant may come forward with evidencegdiout the presumption by showing that: (1) the

allision was actually the faulf the stationary object; J2he moving vessected with
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reasonable care; or (3) the allision was the result of an inevitable accid®ntilg 615 F.3d at
605 (“Each independent argument, if sustdjne sufficient to defeat liability”).
2. ThePennsylvania Rule

In post-trial briefing, Claimants argue foethirst time that Ingram violated Inland
Navigation Rule 2 (Responsibility), Rule 5 (LoGkit), and Rule 7 (Risk of Collision), 33 C.F.R.
88 83.01et seq, triggering the application of tHeennsylvani&Rule. ThePennsylvaniaule
eases “the causation analysigtigorovides that “a vessel shownb® in breach of a statute or
regulation has the burden of proving not onlgttthe fault probably was not one of the
contributory causes of the accident, but also thaiutd not have been a contributory cause.”
Folkstone 64 F.3d at 1046-47 (citinbhe Pennsylvanjd6 U.S. 125, 136 (18783)In other
words, if Claimants offer “proof by a prepondeca of evidence” of aapplicable regulatory
violation® Ingram must demonstrate “that theideat would have occurred despite” said
violation. Id. at 1047;see also idat 1052-53 (without a predi@violation, “there was no
occasion to apply theennsylvanidRule and to place the burden the mariners to show that
their violation of any statute or regulation was not a proximate cause of the accident”).

For the reasons set forth below, the Caoricludes that Claimants have not made a
predicate showing da violation under th@ennsylvanidRule. Even if they had, Ingram has
demonstrated that actions taken by Corps employees were the sole cause of the &=mdent.

Folkstone 64 F.3d at 1047 (“a violator of a navigeal statute may not be held liable by

38 The Court does not comment, at this point, on whether Inland Navigation Rules2{debneate a clear legal
duty”—falling within the purview of th€ennsylvanidRule—or whether they “require judgment and assessment of
a particular circumstancel[,falling outside its purviewSee Tokio Marine & Fire Ins. Co. v. FLORA M35 F.3d
963, 966-67 (5th Cir. 20013ge also Folkston®4 F.3d at 1047 (for theennsylvanidRule to apply, the statute or
regulation must “impose[] a mandatory duty” and “involve marine safety or navigation,” and thimgesiury

must “be of a nature that the statuteegyulation was intended to prevent”).
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application of theennsylvaniaRule if the other party to theccident is found to be the sole
cause of the accident”).

With these principles in mind, the Courtaeines Claimants’ negligence theories.

B. Analysis

1. Claimants’ Case — The Reamableness of Ingram’s Conduct
a. The Decision to Enter the Marseilles Pool (April 16-17, 2013)

The Court first examines Captain White’s decision to proceed from Channahon to
Ballards Island on April 16-17, 2013n particular, Claimants gue that Captain White was
negligent in failing to monitothe “longer-range weather ooks, forecasts, watches and
warnings” which, ultimately, “accutaly predicted” what amounted a record flood event in
Marseilles, lllinois. (R.924, Claimant Post-TrBu. at 8-15). After weighing the evidence, the
Court disagrees.

I. River Forecasts

During the course of the trial, Claimanmpugned Captain White’s reliance on river
forecasts — specifically, the Morris hydrogragkst by Ingram employee Glen Dotts. (TREX 1-
3). Claimants contend that three pieces ad@we call into questionelreliability of these
hydrographs.

First, Claimants point tthe textual note—which Dottut from the Morris hydrograph—
advising that “[r]iver forecast®r this location take into acaat past precipitation and the
precipitation amounts expected approximately 24 simio the future from the forecast issuance
time,” which does not appegr the Morris hydrographs.Compare e.g.TREX 2226with
TREX 4 at 28). When questioned about the remot/#lis text at his deosition, Dotts testified

that “it's easier to cut and pasthe picture versus the whglage. It looks messy.” (R.867,
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Dotts Dep. Tr. at 102-03). Given Dotts’ testimongtthe created these e-mails as a “courtesy,”
with no “rhyme or reason” to the procesd, &t 56-57, 84-85), the Court does not ascribe any
sort of intent to him in “cpping” this text. Even if hbadincluded it, moreover, this text is not
a “disclaimer” or a “warning.” Rather, it meredglvises that the river forecast takes into account
a 24-hour QPF—an input that Claimants’ metdagy expert characterized as “routine,” given
the concern about “its inaccuracy at longer 8raad not wanting to have false positives.”
(09/22 Hildebrand Tr. at 200, 222, 248). Accordyndihe absence of thisxt does not render
Captain White’s reliance on the April 16 April 17 Morris hydrographs unreasonable.

Second, Claimants point to a “spedaiclaimer” contained in the April 16, 2013
11:19AM flood warning for the lllinois River &taSalle. Specifically, they identify the
following language: “the current forecast oalycounts for rainfall expected through early
Wednesday and not the forecast heavy rainfalkitess of 2 inchesdhrest of Wednesday
through early Friday. If these dny rainfall totals are attained ... many locations along the
lllinois River will experience more significant riskede this week than indicated in the current
river level forecasts.” (TREX 223& 1). This particular fled warning, however, did not apply
to the Marseilles Pool, and the Court canngtsas a matter of law—that Captain White should
have (1) studied this warning; and (2) interpdateéo mean that the spific river forecasts on
which he was relying were conservative estimafdbe river stage at Morris. (TREX 91, Pryor
Rep. at 7 (“It also advised pbtential rises on non-specific pantis of the lllinois River”)).
Indeed, the NWS-WFO did not issue a flood warrapglicable to the Illinois River at Morris
until 10:31PM on April 17, 2013—well after the Dadeller arrived at Ballards Island. (TREX
2236 at 4-5 (incorporating the 9:99River forecast)). Moreovethis warning came only after

the NCRFC and NWS made the joint decisioswatch to a 48-hour QPF, and forecasted—for
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the first time—flooding at Marseilles. (R.881,&uDep. Tr. at 64, 66-69, 91-94; 09/30 Pryor
Tr. at 1140; 09/22 Hildebrand Tr. at 209, 248; R.867, Glaude®wapnTr. at 40). Claimants
offer no basis for suggesting that Captain Whiteuld have had morergsight in interpreting

the non-specific 11:19AM April 16, 2013 flood warninguththe scientists at NCRFC and NWS.
(10/05 Schropp Tr. at 1694 (“I've always assurtieat people who . . . make river forecasts
would know these things”)).

Third, Claimants point to an NOAA “ProduSpecification” document, which contains
language suggesting that NCRFC river forecass'guidance products,” unlike the “Official
Forecasts/Warnings” issued by the NWS-WFOREK 2243 at 5). Even assuming that Captain
White could have accessed this document, other evidence belies the suggestion that NCRFC
river forecasts are unreliable “guidancegucts.” Testimony from NCRFC'’s corporate
designee, for example, establishes &xgtert hydrologistaneteorologists, and
hydrometeorologists work on these products eaghwlith knowledge thabthers rely on their
accuracy and reliability. (R.881, Buan Dep. Tr. at 21, 24-25, 39, 58-61, 83). The NWS, itself,
uses river forecasts “to prepare WWA prodyitatches, Warnings, and Advisories).” (TREX
2246). In short, the triabcord—including the testimony @flaimants’ own meteorology
expert—supports the relidity of such short-rang weather tools. (022 Hildebrand Tr. at 199-
200 (noting that long-range QPFs‘known to give increasing unrddiity as time goes on”)).

Accordingly, in view of the evidence pezged at trial, the @urt finds that Captain
White’s reliance on Marseilles Pool-specificatieer tools—including & April 16 and April 17
Morris hydrographs—was not unreasonable under the circumstances. To the contrary, given the

testimony concerning their reliability, Captaihite reasonably relied on these tools.
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il. Long-Range Outlook Tools

Claimants next challenge Captain White’s faglto monitor—and/or Ingram’s failure to
advise him about—general NWS forecaststighout April 14-16, 2013. The trial record
demonstrates a variety of practices with respect to the receipt and dissemination of general
weather information by and among vessel captaidspart captains. Some vessel operators, for
example, monitor the Bather Channel and the Doppler radagddition to river gauges.
(R.867, Hardin Dep. Tr. at 84ee alsdr.867, Deaton Dep. Tr. at 60-61 (Weather Channel)).
Others review river gauges, but not hydrograpi®/03 Ice Tr. at 1294-95). Pilot Shrader,
meanwhile, testified that heuiewed hydrographs, river gaugesd the Weather Channel.
(10/03 Ice Tr. at 1362). With respect to portteays, some review hydrographs several times
each day, (R.867, Hughes Dep. Tr. at 23), witikeers review “hydrographs, precipitation
forecasts, and weather maps” each morn{©§/30 More Tr. at 1115-19 (“I know that | do
every day, but | can only speculate that thatsssame thing that [oth@ort captains] do every
day”); see alsdr.867, Taylor Dep. Tr. at 10, 13, 15 (cogfi“information that really doesn’t
pertain to them” and sending wkat e-mail to vessel crews)).

Here, the record reflects that Captain Whitel Pilot Shrader weigenerally aware of
the lllinois River conditions throughout Api6-17, 2013. (09/29 White Tr. at 994; 10/03
Shrader Tr. at 1365-69 (testifying an awareness of downriviglWRD discharges, rising river
levels, and expected rain)). dihfailure to review (and/or @it each other to) the proffered
NWS weather outlooks and flood advisories, howgslees not amount to negligence. As noted
above, none of these long-range weather produets specific to Marseilles—or indicated
imminent flooding therein—until #nnight of April 17, 2013. Claimants fail, moreover, to

explain why—if these predictions were @minous—the Corps, the Coast Guard, and
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commercial vessels continued normal operatmmghe Illinois River throughout April 16-17,
2013. Towboat operations do not cease becausa@frange, heavy rain predictions, even
when—in hindsight—they turn out to be accurai@9/22 Hildebrand Tr. at 248 (“In this case, it
[the 48-hour QPF] was highly egrate, but they didn’t know &. They hadn’t made that
determination”)).

As the evidence reflects, it is customarydarinland river marineio plan his voyage by
reference to observed and forecdstenditions at a particular desation, as opposed to general
predictions over a general region. (R.867, Helbadp. Tr. at 60 (“This sheet wouldn’t have
much—a lot of value to me. I look at the hygiraphs that are provided by the Weather Service
every day, sometimes twice a day . . . that's nebmay information stream to—to decide what
I’'m doing with my vessels on the lllinois Rivg R.867, Hughes Dep. Tr. at 28 (“You know, the
weather that’s related to [thatea where you're at”)). As Ingram’s maritime expert explained,
while hedoesexpect the river level to rise when kigaain is forecasted, he plans for his voyage
by “look[ing] at river stages and river forecastas’ | don’t know how mch of that water is
going to run off and where it's going to run to(10/05 Schropp Tr. at 1636-37 (“I go to the
hydrographs or the three-day forecdstsn the U.S. Coast Guard'yl. at 1688 (“That forecast
says itcould [exacerbate flooding], and that's why | referriver stages and the river forecasts”)
(emphasis added)). The WAP’s use of gaugel$e—not flood watches qrecipitation maps—
as “trigger readings” further underscores theificance of river stagproducts to commercial
mariners, the Corps, and the Coast Guamaking voyage plans and rendering navigation
decisions. (TREX at 2 (“Under flood conditiore®ntrolling factors are gauge readings at
specific locales and locks.”))The testimony that—from Steph®yror’s perspective, “you’'d

probably want to be loag at the big picture . . . includj the [available] outlooks and longer-
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range forecasts”—does not convirthe Court that, from a dailyperational peggective, the
Dale Heller crew (or Ingram shoreside persdnsigould have been examining the proffered
NWS forecasts and outlooks. (09/30 Pryor TAER5 (“At least in my perspective, but I'm a
meteorologist”)).

As Dr. Hildebrand acknowledged, other tié@RFC river forecasts, “there’s no other
official product put out by the United States govment a person can look at to see what the
river stage is expected to be at a given locatin a given date and time.” (09/22 Hildebrand Tr.
at 245). The river forecasts, meanwhile, tadte account factors sh as soil saturation,
temperature, past precipitation, and downrM&RD discharges, anderchecked for quality
control by the experts at NCRFC. The Cofpeast Guard, and industry regularly use river
stage information to render opgamal decisions. Combined withs general awareness of river
conditions on April 16-17, 2013, the Court finds nolfavith Captain White’s use of Marseilles
Pool-specific weather tools—sin as the April 16 and Aprl7 Morris hydrographs—without
consulting the profferelbng-range products.

iii. The Decision to Reach and Stop at Ballards Island
WasReasonable

In light of the foregoing, Claimants haveléal to prove that a prudent mariner would
have stopped and held at commercial fleetamijities between Chanahon and Ballards Island
from the evening April 16, 2013 through the morning of April 17, 2013.

First, on the night of April 16, commerciawboats and lock-and-dam facilities were
operating normally, and the NCRFhad predicted a river peak11.3 feet at Morris — well
below flood stage. (TREX 1). The Corps did nease travel through the Marseilles Lock and
Dam. Contrary to Claimants’ suggestion,remver, while a Significant River Flood Outlook did

exist for the general “llliois River” on April 16, 2013sge e.g.TREX 5 at 34TREX 2231 at
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13, Fig. 9), this outlook indicatgzbssibleriver flooding in both Chanahon and Marseilles.

That “possibility” is why river mariners turto river stage forecasts—such as the April 16

Morris hydrograph—for voyage planning. (1088hropp Tr. at 1689-90, 1631). Furthermore,
although at “17 foot and rising slgithe gate setting at Marseilles had already exceeded Captain
White’s comfort level, he expected—based on NCRRorecast—for the river level to fall after
April 17, allowing him to transit past the Marseilles Dam at a lower gate setting thereafter. In
short, Captain White’s decision to leave Chdmamawith a fourteen-barge tow was reasonable.

Captain White’s decisions to transit pBsesden Island and Johnson Island, and to back
in at Ballards Island to wait out the weath&ere likewise reasonable. Testimony and vessel
logs establish that normal river operatiovesre still in place throughout April 17, 2013.
Furthermore, the April 17 Morris hydrograph agpredicted a crest below flood stage, followed
by a declining river level. (TREX 2). In view @) the then-existing gatgetting at Marseilles
(23 feet), and (ii) the forecasted river stagjdorris (12.1 foot-peak, followed by a decline),
Captain White was prudent in backing in ati&als Island—the customary holding spot upriver
of the Marseilles Dam—to wait out the rivemeiitions. The fact thahis NCRFC forecast
proved, in hindsight, to be a camsgative reflection of the rain & fell on Marseilles on April
17, 2013 does not establish negligence erptrt of the Dale Heller.

For these reasons, the Court also does uittifagram for its lack of a formal “voyage
plan” while departing Channahon. (09/22 Kinseyaftr317-19). There is no evidence that such
a practice is customary in thdand river industry, or that it @uld have led Captain White to
moor upriver of Ballards Island, givergtlexisting and forecasted river stage$10/05 Schropp

Tr. at 1633-34 (testifying that, unlike for oceanic navigation, Coast Guard regulations exempt

3% Similarly, the fact that the City of Joliet moored upriver of Ballards Island on April 18, 2013 is not evidence of
Ingram’s negligence in failing to moor there two days earlier.

97



inland mariners from formal voyage planningaese such mariners have “a lot of local
knowledge . . . it's just a matter of knowing thentis through repetition that blue water mariners
don’t know because they don't travetdhhgh an area as much as we dee als®9/22 Kinsey
Tr. at 373-74).
b. TheDecisionto Hold at Ballards Island (April 17-18, 2013)

The Court next examines Captain White'sid®n to hold at Ballards Island throughout
April 17-18, 2013. In the morning of April 1#he Morris river gauge fell slightly from 10.84
feet (7:45AM) to 10.74 feet (11:45AM). (TREX 91y®Br Rep. at 8-10). Asignificant rain fell
throughout the day, however, conditions worsenddl.at 12-16). At 9:59PM, the NCRFC
issued its first forecast predicting flooding on teois River at Marseilles, with a peak flood
stage of 21.1 feet.ld. at 10, 15). Hydrograph evidencéleets that—between 10:45PM on
April 17 and 5:45AM on April 18—the river levebse from 12.09 feet to 14.9 feet, just below
flood stage. Compare idat 11 (“latest observed valuei)ith TREX 3 (“latest observed
value”)). By 12:45PM on April 18, the river haden to 18.53 feet — that is, 2.5 feet over flood
stage. (TREX 91, Pryor Rep. at 13).

Trial testimonyestablishe that—throughout the morning of April 18—Captain White
and Captain Ice (of the Loyd Murphy) discussedighed, consulted, and ultimately rejected a
number of alternatives to ltbhg position at Ballards Island. &hdid, however, take other
precautions at Ballards Island, such as inengathe combined tow’s rigging, securing it to
trees, and requesting assist boddsiring trial, Claimants offed no convincing evidence calling
into question the reasahleness of these actions, in lighithe factual circumstances under

which Captain White and Captain Ice weperating during the morning of April 18, 204%3.

40 To the extent Claimants now suggest that Ingram should have anticipated the drift problem when it backed into
Ballards Island on April 17, the Court declines to find that Ingram should have had such foresight, for the reasons
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Claimants now argue, instead, that—betw@&9PM on April 17 and 5:45AM on April
18—Captain White should have moved the Ddddler’s tow (i) to tle slack water below
Ballards Island, or (iijo the right descending bank of tlreer. (R.924, Claimant Post-Trial Br.
at 15-17). According to Claimantthere was less drift and thever was lower late on the night
of April 17 and the early hours of the 18thld.(at 17). This undeveloped argument, however,
ignores several operational risks overwhelmirgglpported in the evidencecluding: (i) the
rapidity of the river rise betweeahe night of April 17 and the eariyiorning of April 18; (ii) the
general rockiness of the rightsending bank, especially as agaasow with thirteen loads;

(iii) the loss of the Loyd Murhy’s horsepower acting upon the tdgiven that only one full

tow could fit into the “pocket” across the rivéiv) the prudencef moving the tow below
Ballards Island during theighttime hours, especially agairest increasing river flow “pushing
[them] out” from both sides of the island; or {kg risk of downriver dift eventually blocking

the Dale Heller's wheel below Ballards Islaag,river conditions cdimued to deteriorate
throughout April 18-19, 2013.Sge, e.g. TREX 91, Pryor Rep. at 115; TREX 3; TREX 2226;
10/03 Ice Tr. at 1287-89; 10/05 Schropp Trl@B88-39, 1658; R.867, Stunkel Dep. Tr. at 89-91;
R.867, Daniel Dep. Tr. at 180-84/hite Tr. at 833, 852, 864, 886 (“It's much safer to do this in

the daylight hours than tttempt it at night”)).

explainedsupra(“The Decision to Enter the Marseilles Pool"Beg, e.g.09/22 Kinsey Tr. at 301 (drift is “a
common occurrence in high-watétusitions if you're backing™)).

41 As discusseihfra, Claimants’ fluid mechanics expert offere@ thpinion that the Loyd Murphy—not the Dale
Heller—required the majority of the horsepower restraining the combined tow throughout April 18, 2013. (R.881,
Orloff Dep. Tr. at 60-61, 70-71, 74-75). According to Ingram’s hydraulic engineernregtekowever, “Dr.

Orloff’'s methodology showed that [only] about 31 percent of the Loyd Murphy’s horsepauét have been

required to hold position next to the Dale Heller had they not been connected.” (TREX 84; 10/04 Holly Tr. at 1552-
53). It appears that Dr. Holly—in rendering this epm—applied not only Dr. Orkf's initial, “fundamentals-

based” methodology (TREX 2182), but also his supplemental, “empirical” methodology (TREX 2188}.1653

(“1 found both in that report you just showed, as well as a response to his subsequent shiftiifigtent drag

formula [i.e., the supplemental equation] that it's not at all the majority that was needed to hold position, but the
minority of the power”)). Dr. Orloff's supplemental calations, themselves, support the finding that the Loyd
Murphy hadexcess horsepower beyond that required to hold its own barges, albeit much less than Dr. Holly had
calculated. (R.881, Orloff Dep. Tr. at 135-38¢ alsd’REX 2185, Randall Rep. at 10-11).
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Captain Ice’s acknowledgement that sucmeuwsvers would be “possible” in improved
river conditions, (10/03 Ice Tr. at 1294), doedt address the relag prudence of such
maneuvers, as compared to the prudence oferg other precautions—backing in at Ballards
Island, requesting and applying more horsepoeed reinforcing tow rigging. (10/05 Schropp
Tr. at 1652; 09/22 Kinsey Tr. at 348- (“as long as the stern thfe towboat stays close to the
bank, the current holds the tow)n For the same reason, the Cody Boyd’s successful handling
of a different tow—with ten loads and fieenpties—throughout April 18-19, 2013 is not
dispositive on the negligence inquiry pertainiaghe Dale Heller's tow. After weighing the
evidence, the Court finds th@aptain White’s decision to holt Ballards Island throughout
April 17-18, 2013 was reasonable.

C. TheDecisionto Attempt the Canal Transit (April 18, 2013)

Claimants next argue that—tead of attempting the canal transit—Captain White should
have “reassessed” the situation after the Loydpg¥iy's tow disconnected dt11PM, and either
(i) stayed at Ballards Island, @r) stayed below Biards Island, to wait dithe high-water event
on April 18-19, 2013. Claimants have failed ttabfish negligence regarding either option.

I. Staying at Ballards Island

With respect to the first option, Claimamsint to the fact that-after the Loyd Murphy
detached and moved its tow across the river—the combined horsepower of the Dale Heller, the
City of Ottawa, and th€ity of Joliet held the Dale Hellertew at Ballards Island. (10/03 Ice
Tr. at 1297; R.881, Orloff Dep. Tat 74-75). In addition, Captaivhite had previously held a
full tow at Ballards Island with the dam gatgsen to 70 feet, using only the Dale Heller’s

horsepower. (09/29 Whiter. at 1004-06).
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This argument, however, ignores that tREA Plan was in place by the time the Loyd
Murphy moved its tow across the river. As lagrs maritime expert, Captain Schropp, testified,
“with darkness falling and river conditions worgeg with the plan they had in place, which
was a good, feasible, workable plan . . . it wasuglent thing for therto do, to leave Ballards
Island for the safe harbor of the canal.'0/d5 Schropp. Tr. at 1660-63Lonsistent witness
testimony supports Captain Schropp’s opinion. 30¢e Tr. at 1315 (staying at Ballards Island
was not viable because “if one of us lost propulsion due to drift and engine mechanical failure,
we could be in trouble. Weidn't know how long the flood was going to last, you know”);
10/03 Shrader Tr. at 1345-46 (“[S]omething neettelle done. And it sounded like a good plan
and that it would work . . . going down to 16 febiat’'s a doable stage”); 09/29 White Tr. at
1001-02 (“I was still slowly moving down the bank” As Ingram’s port captain credibly
summed it up:

[Q]. What, if anything, was said [on thRCA call] about leawig the Heller’s tow at
Ballards Island throughu the flood event?

[A]. There was nothing said about doingtlvecause that was just a bad idea.
[Q]. And why do you say that, sir?

[A]. Because we were looking at at leastwefday flood event, and we knew that we had
to do something right away because therrivas still on the rise. There was about
another ten feet—gate feet going to be ogeriEhe resource that we had, the other
available horsepower, is whae referred to as a lunch bucket boat. Those mariners can
only work a 12-hour shift and have to leave godjet a relief and come back. So, all of
the vessels, including the Corps employeeasjldrhave had to leave, make a crew
change and come back. Don’t know that éheas adequate fuel for them to be shoving
for five days to hold us into Ballards Islan@here certainly wasnfood. In fact, we

were running out of food, as well, too. Bujust was not a viable option because for five
days to be backing up that flooded curneith driftwood is a poblem. All we would

have had to do was lose one whaebne clutch oone engine or one rudder and lose our
ability to maneuver, it would have gotten worse.

[Q]. And when you say “it would hawgotten worse,” what do you mean?
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[A]. We would have not &en able to hold our ground.

[Q]. If you couldn’t hold your gvund, where woulthe barges go?

[A]. They would—we would be adrift downriver.

(10/04 Henleben Tr. at 1476-78). Given th&ederating river conditions, impending nightfall,
and increasing drift, “[t]he $ast place was down in the c&iia(10/03 Ice Tr. at 1235; 09/29
White Tr. at 882 (“If | get everything in the canlatan just lay here and float till the water goes
down”)). Claimants make no showing, by contrésat such an opportunity—a 16-foot total
gate opening, enabling safe harbor into the kiles Canal—was available to Captain White on
the previous occasion when he held atim at Ballards Island in high water.

At bottom, Claimants have failed to submit evidence establishing that the IRCA Plan—
had it been implemented—was not a feasible, workable plan. To the contrary, uncontested
expert testimony establishes tlagtwindow of opportunity” exied for the Corps to hold the
gates to 16 feet long enoughatitow the transit without overtopmg the dike at Snug Harbor.
While expert testimony indicatéisat the available horsepowsassufficient to hold the Dale
Heller's tow at Ballards Island throughout thigh-water event, such calculation does not
account for the aforementioned practical coasations. (R.867, Randddep. Tr. at 108-11).
After weighing the evidence, the Court conclutted Captain White’s decision to attempt the
canal transit, instead of stag at Ballards Island after th®yd Murphy’s tow detached, was
reasonable.

il. Staying Below Ballards Island

Claimants also argue that Captain White $thénave moved his tow to the “sheltered

area below Ballards Islands earlier suggested by [Captairg.Ic (R.866, US Pre-Trial Brief at

36, 50, 68-69 (adopted by Claimants at R.873, R.876)). According to Claimants’ fluid
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mechanics expert, the Dale Helecountered less drag resistabhewBallards Island—even
at the river’s “peak flow” on Apl 18, 2013 (105,000 cfs)—than it d&d Ballards Island at
5:00PM on April 18. (R.881, Orloff Dep. Tr. at 135). As noted above, however, this drag
calculation does not account for ogional concerns, including thisk of drift, assist boat
positioning and availability, and impending nightfalSeg, e.g.09/29 White Tr. at 796, 852-55,
864, 886, 928, 998). The feasibility of this optfoom a fluid mechanics standpoint does not
convince the Court that CaptaiVhite’s preference for another option—based on 35 years of
pilothouse experience—was unreasonable. at 880-82, 885-86 (the IRCRlan was “the one
option that we were given thaiMas most comfortable with”)). Similarly, the fact that some
vessel captains had previously held tows uretinBallards Island deenot demonstrate that,
under the specific facts of this case, Capwhite should have done so. (R.867, Stunkel Dep.
Tr. at 35-36; R.881, Cutler Dep. Tr. at 236-41, 282-83 (“whether [the flotilla] could have held it
there is another question altogether”)). Afteighing the evidence, tl@ourt declines to find
fault against Ingram arising from its failuredbelter below Ballardisland on April 18, 2013.

d. The Development and Execution of the IRCA Plan (April 18,
2013)

Claimants next point to three areas offqmuited negligence related to the development
and execution of the IRCA Plan — specifigalll) insufficient planmg; (2) improper lookout;
and (3) unreasonable failure to question whethetRCA Plan was still in place. The Court
addresses each one, in turn.

I. Transit Planning (Inland Navigation Rule 2)

Claimants first argue that Ingram failedd®evelop a sound transit plan, in violation of

recognized maritime customadlnland Navigation Rule 2See Folkstones4 F.3d at 1046; 33

C.F.R. 8 83.02(a) (“Nothing in these Rules skathnerate any vessel, or the owner, master, or
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crew thereof, from the consequences of any negéemomply with these Rules or of the neglect
of any precaution which may be required by thdiraary practice of seamen, or by the special
circumstances of the case”).

Claimants’ maritime expert, Captain Kinse\stied that “this was a very high risk, very
unusual transit, and it should haved very detailed planning assateid with it,” including (i) a
written plan and a formal risk analysis; (ii)rifecation of operational dails; and (iii) direct
communication between port captain Henlebesh@aptain White, and between Captain White
and Lockmaster Rodriguez. (09/Rihsey Tr. at 306-16). In short:

| would want details. I'd probaplant it written at least in the form of an e-mail to all

responsible parties to make sure everybody'she same page. The pilothouse team on

the Dale Heller is going to have certairtids. The pilothouse team on the Loyd Murphy
is going to have certain duties. The commuicabetween the assist vessels is going to
take place on Channel 82 or 13 or whatever channel they pick. The communications with
the lock is going to take place on Channel 2d.of this should have been laid out in
advance, planned and verified.
(Id. at 324). Claimants expand from Captaim$@y’s opinion, arguinthat “the differing
accounts of what occurred on the [IRCA] call arelemce of Ingram’s negligence,” and that
“[p]Jrudence required Henleben to attend the tngeon the Ottawa and speak to all the vessel
operators who would be involvedtine transit.” (R.924, Claimaftost-Trial Br.at 25-26). The
Court disagrees.
a. Written Confirmation of the IRCA Plan

After reviewing, weighing, and reciting antersive trial record, the Court has made a
factual finding as to the IRCA Plan, as set forth in detail ab®&gecifically, the Court finds that
the IRCA call resulted in a plan wherein Lockmaster Rodriguez would lower the dantogkes

feet for a window of time sufficient to allow the Bdeller’'s tow to enter the Marseilles Canal.

In light of this finding, Claimants have failéd establish, by a prepona@@ce of the evidence,
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that either Henleben or Captain White should have obtained written confirmation of the gate
setting arrangemenSee M/V Morgan375 F.3d at 572-73. In this case, both maritime custom
and private arrangement provided Ingram the righely on the lockmaster’s representation that
he would lower the gates to 16 feéetallow the Dale Heller safe harbor in the Marseilles Canal.
See Tokio Marine & Fire Ins. Co. v. FLORA MR85 F.3d 963, 968 (5th Cir. 2001) (“Even if
there were such a custom, the district coaminfl that the present vessels had entered into an
agreement to pass port to port. Any such agesgnvould override custom”). The IRCA Plan,
in other words, reflected maritime custom — specifically, once the lockmaster gives the inland
mariner a gate setting, the inland mariner navgyhie tow in accordance with that gate setting,
without the need to confirm, verify, or menadize in writing. 09/29 White Tr. at 879
(“Usually when | call the lock . . . they will procetmltell me [the gate setting]. And, then, | go
on down in the canal and make the lock, ananadly | never hear another word from the
lockman at all’); R.867, Harris Dep. Tr. at 48 ({dthe understanding is that . . . when you set
that gate there, that that’s the gate setting”); R.867, Deaton Dep. Tr. at 131 (“[Q]. So that if the
lockmaster tells you that the gates are going tatlzecertain levelral then discovers that
they’re not going to be, you would expect himntiify you of that? [A]. Yes”)). By contrast,
Lockmaster Rodriguez’s trial téstony—that he offered to lowéhe gates from a future gate
settingby a certain number of feet—does not acaeiith custom and practice in the inland
marine industry. As one inland mariner explained:
We can't operate that way because we don’t know what the setting is. They can change the
setting at any time . . . So when they say, [tihigoing to be set at this gate level and | can
hold it there, then it's set at—iifs 16, 17 feet, the gate settingse set—at that setting. And
then that tells the pilot exactly what the @nt's going to do, the draft; and then he can

make his decision.

(R.867, Harris Dep. Tr. at 30-31).
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Given the congruity of the IRCA Plan witharitime custom, th€ourt cannot conclude
that Ingram should have memadizad it in writing and/or performed a formal risk assessment,
especially considering the rapidly deteriorating weather condipicesent in this case. Despite
it being an unpracticed maneuver with risk ilweadl, the IRCA Plan reflected the input and
extensive experience ofdustry, the Corps, and the Coasta@l) and the various participants
deemed it the best option available undercihmumstances. (09/28hite Tr. at 881; 10/04
Henleben Tr. at 1482; 10/03 Shrader Tr1245-46; R.867, Dodd Dep. Tr. at 217 (“If the Corps
said they could lowethe gates to 16 feat,should have been a normal operation”); R.867,
Hughes Dep. Tr. at 49 (“But at I6et gate setting, which [is veli] we were told was going to
take place, no, there wouldn’t be a concerR’B67, Harris Dep. Tr. at 78-79 (“I actually found
relief that [Rodriguez] could set the gatestftem and give them time to get down into the
lock™); R.867, Miller Dep. Tr. at 78 (the Coast &d was “satisfied with the plan as it was
stated”); R.881, Cox Dep. Tr. at 219-20 (agreeing ¢watyone “did their k& in attempting this
maneuver under emergency conditions”).

Claimants also suggest that Ingram shoulkkh@anned, in advancthe exact timing of
the transit. The lack of a precise, prearrangedliima in terms of flotilla movement versus gate
movement, moreover, does not strike tlwai€ as unreasonable, given: (i) the common
understanding of the outdraft’s impact locatiai);tbie lockmaster’s altly to monitor both pool
elevation and flotilla movement; (iii) the lockmeass representation thae could “lower it very
quickly;” and (iv) the lockmster’s regulatory control oveand expertise in, dam gate
movements. (TREX 9; TREX 2268-69; 09/28 Rgdez Tr. at 689-94; 092 Kinsey Tr. at 367
(acknowledging that Rodriguez “could see thggcal position of the tow between 5:00PM and

5:33PM on that afternoon”); 10/04, Henleben dtr1472-73). Lockmaster Rodriguez knew,
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from his 27 years of experience operating the datas at the Marseilles facility, that the
outdraft’s impact point was “abo@00 to 300 feet above the anice to the canal.” (09/28
Rodriguez Tr. at 683). This testimony corrobordled of Captain White and Captain Ice.
(09/29 White Tr. at 907 (testifyingadhhe could “feel the outdradin [his] tow” about “200 feet
from the head of the canal”); 10/03 Ice Tr. at 12®@stifying that he dioed, “Right here is
where the dangerous part is,” while the hehthe tow was “[a]bout 300 feet” from the canal
entrance)see alsd.0/05 Ettema Tr. at 1592 (“The crosscuatrassociated with the outdraft is
particularly pronounced between the canal head.walbnd the first [protective] pier”)).

In addition, Claimants suggest that lagr neither sought nor received post-call
confirmation of the IRCA Plan, in violation d¢filand Navigation Rule 2. Both Captain White
and Captain Ice, however, credilbgstified that the speakerphoparticipant in the Captains’
Meeting assured them that the gates woulddwen to 16 feet by the time the Dale Heller’s tow
“got to a certain point down [tihe], particularly where the crosstent is.” (09/29 White Tr. at
875-76; 10/03 Ice Tr. at 1229-32 (testifying thatspbeakerphone participestated that they
“would bring the dam down to 16 foot for us tdedg@ pass at about a thousand foot or so above
the dam itself . . . because that's when the seshgutdrafts usually start to hit your boat”).
This statement—along with the 3:41PM Slack Brarssion (“Jeff [Griffin] just told me he’s
coming up on the Creve Coeur. When they ges agth it, he’ll have the uh, lockmaster shut
down the dam to 16 feet”)—constituted post-calhfirmation of the IRCA Plan. (10/05
Schropp. Tr. at 1660 (“they did get that domftion on two occasions, one on the—whoever
was on the speakerphone on the City of Ottanchthen from Bob Slack on the—the captain of

the City of Ottawa”)).
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b. Operational Planning

Claimants’ maritime expert, Captain Kinséyrther challenged the disjointedness of the
IRCA call and the Captains’ Meeting, questionfhgw the information was transmitted from
one meeting to the other.” (09/22 Kinsey Tr3@7-11). The record establishes, however, that
Henleben relayed the IRCA Plan to Pilot Shratiee licensed marin@n watch for the Dale
Heller*2 who then radioed the other vessels. Thxaias’ respective employers also informed
them about the IRCA Plan. (R.867, Slack DBp.at 107-08 (“[Q]. You didn’t know anything
about the IRCA call until after thincident, | assume? [All—this probably came up in the
captains meeting, a discussion. There were variouséd-inputs. | recall that different people
were getting orders from their home base; pestibe captain of the port, the owners of the
company, the Corps of Engineers, the Coast @G)ar The speakerphone ppigipant is likewise
evidence of the integration between the IR€EAH and the Captains’ Meeting. (10/05 Schropp
Tr. at 1657-59 (“they had someone from tlzen on the phone”)). Moreover, although
Claimants decry the absence of Henleben amdtiBuez at the Captainsleeting, they have
failed to present any evidence that it would hiagen feasible, or prudent, for either to have
joined. (d. (“This operation was best done in daylightthe best light available. And it would
have taken too long to get Larry Rodriguez upd¢hnal on a boat and upttee City of Ottawa
and, then, back to operate the dam”); 10/04 elggrh Tr. at 1483 (“| would have delayed them
by four hours’ transit time. And, quite frankly, theyttee mariners . . . it's their responsibility to

get that tow down through there. And keep imahnil’'ve got eight or tenther vessels that I'm

42 Contrary to Claimants’ suggestion, it was not unreaderfabHenleben to discuss the IRCA Plan with Pilot
Shrader, instead of Captain White. (09/22 Kinsey Tr. at 309 (“I didn’t see any direct communication baetween M
Henleben and Mr. White about the transit”)). Pilot Shradlee Captain White, is a qualified mariner with 20 years
of pilothouse experience. As Henleben testified, ‘@ tAptain is off watch, it would be the licensed pilot” who

“has the final say over his flotilla.” (10/04 Henleben Tr. at 1430).
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managing that are on the Upper Mississippi River, the lllinois . . . So, there was a lot going on
that day”)).

As noted above, the attendedthe Captains’ Meeting situssed the operational details
of the IRCA Plan, including transit commugations and assist boat movement. While
Claimants’ briefing suggests that Captain Whitel Pilot Shrader “remained confused about the
details of the plan” ean after the meeting, Claimants oduced no evidence of this purported
“confusion” at trial, and the Court finds nonéR.866, US Pre-Trial Bef at 37-38, 41 (adopted
by Claimants at R.873, R.876)). Even if thed loffered such evidence, moreover, Claimants
have failed to establish tlausal connection between stichnfusion” and the eventual
allision. See Folkstones4 F.3d at 1054 (“CSX has failedhahlight evidence that would
establish that a more extensive meeting woulck lmevented the vesdedbm striking the low
overhang of a bridge that was raised to rgleof inclination that represented a latent
obstruction”);In re Mid-S. Towing C0418 F.3d 526 (5th Cir. 2005) (t¥egonRule, even if
applied, is not a presumption regarding “the ¢joesof causation”). Similarly, Captain White’s
failure to conduct a pre-transitdia check does not strike the Cbas either (i) unreasonable,
given his delegation of communiaati duties, or (ii) causally retked to the eventual allision.

See Folkstones4 F.3d at 1054 (“The radio pre-sail coefeze which informed the participating
mariners how, as a general manner, the traraild proceed was adequate”). Indeed, after
reviewing the correlated audio-visual evidencéhefactual transit, the Court agrees with
Captain Schropp’s expert testimony in the following exchange:

[Q]. Now, going back to the captains’ mexetion the City of Ottawa for a second. Part
of the plan they developed was a communications plan, if you will, correct?

[A]. Correct.
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[Q]. Did you listen to the aomunications coordinating thetaal actions of the assist
tugs during the transit?

[A]. Yes, | did.

[Q]. What is your opinion about the effeaivess of the communioans procedures and
plans that the captains camewigh on the City of Ottawa?

[A]. They were very effective, as you caee by the boats moving around here and there.
They were very effective. And they were clear and concise.

(10/05 Schropp Tr. at 1670-71).

C. Pre-TransitCommunicationswith the
Lockhouse

In Captain Kinsey’s opinion, “[t]he tranddiled because the dam was not set to what
would have been a safe level” due to the faat “there was noommunication between the
pilothouse of the Dale Heller amide individual responsible for mg the dam.” (09/22 Kinsey
Tr. at 319). In other words, “withetter planning, there wouldVe&been direct communications
between the Dale Heller and LafRpdriguez,” including “the abtly to communicate when the
dam had to be set, to verify that it would be etd] to verify that the settings would be held.”
(Id. at 377).

The negligence inquiry in this case, hoeewoes not turn on whether Captain White
had the ability to communicatetiv Lockmaster Rodriguez. Theal record suggests that he
did. Instead, the Court mustseess whether, under the spedgictual circumstances of this
case, a prudent mariner would have communicditegtly with the lokhouse either before or
during the transitSee Folkstoneé4 F.3d at 104Gee als@3 C.F.R. § 83.02(a) (“Nothing in
these Rules shall exonerate angsed . . . from the consequences . . . of the neglect of any

precaution which may be required by the ordinary practice of seamen, or by the special
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circumstances of the case”). With respect stpansit communications in particular, Claimants
have failed to prove that Cawt White’s conduct was unreasofebnder the circumstances.
While a vessel captain tyqally calls the lockmaster himself to inquire about gate
settings, here, the lockmaster had already maidprasentation as to gatettings — that is,
lowered to 16 feet of gate. (09/29 White dir984-85, 879 (“Usually whelncall the lock . . .
they will proceed to tell melje gate setting]. And, then, | ga down in the canal and make the
lock, and normally | never hear another word fritv@ lockman at all”)). The Corps, in turn, sent
Jeff Griffin up on the Creve Coeur and desigdahim as the intermediary “communicator”
between the vessels and the lock. (R.867, Sbagk Tr. at 127-28; B81, Griffin Dep. Tr. at
95-96; R.867, Beckman Dep. Tr. at 49-50 (“I etadking to both JeffGriffin] and Larry
[Rodriguez] and ensuring that thexere going to be talking to ora@other as [to] exactly when
the dam was going to be going down. And syeéhwas clear communication between the tow
and the dam and the operator of the damA)jter the speakerphone piarpant confirmed the
plan to Captain White, he had no reasoguestion its implementation. Given these dual
considerations—that is, (i) the existence ofIREA Plan, and (ii) the Corps’ active placement
of Griffin on the flotilla—theCourt is not convinced that Cajt White should have overridden
or questioned Griffin’s role as point-persfor lockhouse communitans. In addition,
considering the unique circumstances of thiggetion attempt—specifically, the unprecedented
use of assist boats through a narrow canal apprimafast water—the Court finds no fault in
Captain White’s decision to place Griffin withihe wheelhouse of assist boat, allowing him
to “keep [his] undivided attention on what wagppaning with [his] tow.” (09/29 White Tr. at
878-79;id. at 993 (“I had no time for distractions indlsituation . . . | need to hear what

everyone else is saying, not what hegrsg. | need to baearing everybody”)).
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Based on the foregoing analysis, the Courtides to find fault against Ingram arising
from the development of its traim plan. Accordingly, the Couhiolds that Claimants have failed
to establish a violation of land Navigation Rule 2 under tRennsylvaniadRule.

il. Lookout (Inland Navigation Rule 5)

Claimants next argue that Ingram violatethnd Navigation Rule 5 by failing to post a
proper lookout to observe the dam gates and theraftiduring the transitThis rule provides:
“Every vessel shall at all times maintain a @olook-out by sight and heing as well as by all
available means appropriate in the prevailingwiistances and conditions so as to make a full
appraisal of the situation awd the risk of collision.” See33 C.F.R. § 83.05.

As Ingram’s maritime expert explained, a towboat operator satisfies Inland Navigation
Rule 5 if he has “a 360-degree unobstructed vigwing transit. (10/05 Schropp Tr. at 1665).
A vessel captain, in other wardcan be the lookoutld(; 09/29 White Tr. at 995 (“There is a
lookout rule, but the Coast Guard says | cathbélookout. | don’t put people out on the head
of my tow and put them in danger”)). In Caipt Schropp’s expert ogon, “the bridge team,
Shrader and White, were both working togetidrich would make Shrader a supplement to
White’s lookout. So they were in complianegh Rule 5.” (10/05 Schropp Tr. at 1665).
Absent expert testimony to the contrary—andi@knts have submitted none—the Court agrees
that Captain White did not err failing to designate a specifiadditional lookout for the transit.
See Grelewicz v. Kuchtidlo. 04 C 2282, 2006 WL 2632071 ,*4t(N.D. Ill. Sept. 6, 2006)

(“The rule . . . does not requitieat the captain or other inddual in charge must designate a
specific person”).

Claimants now suggest that Ingram violalieidnd Navigation Rule 5 because the Dale

Heller's tow consisted of cover-top barges, stiit Captain Whiteauld not see the outdraft
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“until such a time when [he] was down on toptdf (09/29 White Tr. 995-96). According to
Claimants, “prudence required that the captasign a lookout, if not othe [Dale] Heller then
on one of the assist boats, to observe the water ahead of the tow which could not be seen from
the pilothouse and which provided a plain vieviteff outdraft.” (R.924, Claimant Post-Trial Br.
at 29-30). Outdraft, however, is not unique t® harseilles Lock and Dam. As Captain White
testified, “[t]he potential for Iss of equipment and property damage . . . is at every lock on the
lllinois River when there’s outdraft. Not only jusis lock, but every Idc” (09/29 White Tr. at
940; R.867, Hughes Dep. Tr. at 76-77). @lants offer no expert testimony on Inland
Navigation Rule 5, let alone testimy that establishes that an inland mariner must post a lookout
to “observe the outdraft” while entering a rivenal In addition, Claimants ignore that, per the
IRCA Plan, Captain White operated his tow unttherimpression that he would encounter an
outdraft associated with a 16-fagdte setting, not an 88-foot gatétisgy. In other words, there
would have been no reas@x anteto post a lookout for thepecific purpose of observing
cross-current strength. The “mere presencebtihd spot[,]” moreover, does not “serve as a
condition automatically requing an additional lookout.Vulcan Materials Co. v. Massiab45
F.3d 249, 258 (4th Cir. 2011). Accordingly, the Gasimot convinced thdhis failure amounts
to negligence or a violatioof Inland Navigation Rule 5.

After weighing the evidence, moreovere tGourt is not convinced by Claimants’
argument concerning the “visibilityf the gate setting. In pagcular, Claimants argue that,
because Captain White and Pilot Shrader failed to see the physical position of the gates until it
was “too late,” they failed to perform their lookalities. (R.924, Claimant Post-Trial Br. at 30-
31). Under maritime law, a court may deny exoneration where the vessel had “ample

opportunity” to “see what thegught to have seen8ee Rautbord v. EnmantB0 F.2d 533, 538
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(7th Cir. 1951) (“It was daylight, with nothing tstruct his vision, and i no excuse that he
looked and did not see what waddye him and plainly visible”)The N.Y,.175 U.S. 187, 204
(1899) (“No reason is given why the signals of the Conemaugh weheaut . . . [the New
York’s] inability to hear thenis inexplicable, except upon thigeory that no sufficient lookout
was maintained . . . Her officers failed conspicuptsisee what they ought to have seen or to
hear what they ought to havedrd. This, unexplained, is consive evidence of a defective
lookout”). Under Claimants’ theory, a propgeokout would have revealed a discrepancy
between the actual gate segtiand the gate setting confgated under the IRCA Plan.

As lock personnel acknowledged, upriver mars cannot “see thetgasetting” at the
Marseilles Dam. (09/28 Rodrigudr. at 634-35). The Corps’ Chief of Locks and Dams for the
lllinois Waterway confirmed this fact, recognigithat “there are no tick marks or slash marks
on the side of the dam [to] tell how high theagawere lifted. And wthout knowing the actual
elevation, too, of the water, there’s no wayliscern how high the gates were.” (09/28 Hess Tr.
at 739). Industry personnel téed similarly. (10/05 Schropp Tr. at 1671-72 (“I can’t tell what
the gates are set at justlopking”); R.867, Hughes Dep. Tr. @6; R.867, Daniel Dep. Tr. at
142-43; R.867, Deaton Dep. Tr. at 130-31 (“[Q]. You would never toakoulate that [gate
setting] for yourself, would you? [JANo. [Q]. By looking at the gas? [A]. No.[Q]. Would it
be possible for you to do that? [A]. No”)). @re other hand, witness tesony indicates that it
is “pretty obvious” when the dam gateg avide open. (R.881, Cox Dep. Tr. at 221; R.881,
Cutler Dep. Tr. at 76-77, 231-32; R.867, Stunkel Dep. Tr. at 95thkr words, an 88-foot gate
setting—with all eight taiter gates out of the water—looks diat than a 16-foot gate setting.

After reviewing cell phone photographs featgrthe dam gates at various points on the

transit (TREX 2077, TREX 51), the Court is moinvinced that their position was “plainly
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visible” throughouthe transit. See Rautbordl90 F.2d at 53&ee alsdr.881, Griffin Dep. Tr.

at 123 (“It's hard to see them gates move”). Even assuming that they were visible, moreover,
Claimants have not establishiegla preponderance of the evidetitat Ingram “ought to have
seen” them.The N.Y,.175 U.S. at 204. In particular, given (i) the existavidie IRCA Plan

and (ii) the lockmaster’s representation thatbeld “lower it very quicky” to a 16-foot gate,

the Court cannot conclude that Ingram acte@aswonably in failing to observe the gates during
the transit. Relatedly, while the testimonyJokeph Jakupcak indicates that a casual observer
could see “dark rectangles” close in timette allision, (R.867, Jakupcak Tr. at 64-68, 74, 80,
89, 91, 94), the visibility of aB8-foot gate setting by 5:27PM dorot tell the Court that—with

a proper lookout—a prudent mariner would hat@ped the transit minutes before, having
deduced that the lockhouse counlat get back to a 16-foot gadetting in time for the tow to

avoid a powerful outdraftSee Folkstones4 F.3d at 1055 (“Navigatoese not to be charged

with negligence unless they make a decisubich nautical expegince and good seamanship
would condemn as unjustifiable at the tiamel under the circumstances shown”) (citation
omitted). For these reasons, the Court declines to find a violation of Inland Navigation Rule 5.

iii. Deviation from the IRCA Plan (Inland Navigation Rule

U

Finally, Claimants argue that Ingram negligly misapprehended or ignored evidence
that the IRCA Plan was no longer in placala&iing Inland Navigation Rule 7. This rule
provides, in part, that “[e]veryessel shall use all availableeans appropriate to the prevailing
circumstances and conditions to deterenf risk of collision exists.”"See33 C.F.R. § 83.07(a).
It further cautions that “[a]ssuptions shall not be made orethasis of scanty information,
especially scanty radar informationSee33 C.F.R. § 83.07(c). In support of this argument,

Claimants point to three radiatrsmissions, as well as the physical position of the gates, as
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“ample evidence that the Corps was not acting acugid Ingram’s understanding of the plan.”
(R.924, Claimant Post-Trial Br. at 31-36). Afteeighing the evidence, the Court disagrees.
First, Claimants point to the 4:23PMa8k Transmission, advising, “It takes them 4
minutes to shut the gates and 4 minutes to open. tisamthey, they’re going to shut four on the,
uh, left side and that's all.” While Claimantsnstrue this statement as “it takes 4 minutes to
lower the gates four feet,id at 32), Captain Slack himself tegd that what he “intended to
communicate is that thedr gates closest to the canal wobkdshut.” (R.867, Slack Dep. Tr. at
163). He did not communicate hamuchthose particular gates would be shud. (“All | said
was how long it would take to open and shut thémPilot Shrader heard this transmission and
interpreted it as “just them discussing how larngkes for them to get the gates down and up.”
(10/03 Shrader Tr. at 1343ee alsd 0/03 Ice Tr. at 1243-44). Abnt evidence that Pilot
Shrader knew or should have known that the tamgdges moved in increments of one foot per
minute—and Claimants identify none—the Ciatannot conclude that the 4:23PM Slack
Transmission made it clear that thekbouse would lower particular gategfour feet each®
To the contrary, Captain Whiteought that it only took the éxmaster “four minutes to get
these gates down to a 16-foot gate.” (09/29 White Tr. at 897, 89% &7 Qjsd 0/04, Henleben
Tr. at 1472-73 (recalling that Rodriguez had repnésd on the IRCA call, “I can lower it very
quickly to 16 gate feet”). Similarly, the ewdce does not support ading that—in hearing the
phrase, “shut four on the . . . left side and that’s all"—Pilot Shrader should have questioned

whether the lockmaster could @&be a 16-foot gate setting ihe first instance. Claimants

43 Although it is undisputed that the Marseilles Dam taigtges move at this rate.@26-1, Stmt. of Uncontested

Facts 1 9), there is no evidence reflecting that Pilot Shr&dgtain White, or any other river mariner knew that fact
during the April 18, 2013 transitCompareTREX 18 and 19 (Moore and Koeller handwritten notes reflecting gate
speed (“1 minute per foot” and “1 min / 1 foo®)th 09/29 Moore Tr. at 1048, 09/29 Koeller Tr. at 1073 (neither
communicated with the Dale Heller after the IRCA caluring closing arguments, Claimants’ counsel did not
argue that any river mariner knew tfagst, even after the Court asked Ingram’s counsel about this issue and allowed
Claimants’ counsel additional argument time. (10/06 Tr. at 1790-91 (“I don't think any captains know the
intricacies of gate operation”)).
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identify no evidence that inland river marinerségor should have) suchsight into tainter
gate manipulation. (10/04, Henleben Tr. at 1883~[Q]. Do Ingram boat operators and other
pilots and captains have experience, to your kedge, in operating dam gates? [A]. No").
Accordingly, the Court does not view Ingraailure to “react” to the 4:23PM Slack
Transmission as unreasonable under the circumstances.

Next, Claimants point to the 76 to 55 Tsamission, advising at 5:02PM, “They’re putting
the dam down right now . . . They’re at 76 tiglow he said, going down to 55.” In addition,
Claimants point to the Open More Gate Traission, advising at 5:17PM, “I'm telling him to
open up a little bit more gate because theyaetisig to flood up into tm houses already,” to
which Captain White responded, “Okay.” (R.924, ClaitrRost-Trial Br. aB2-34). Prior to the
allision, these two radio transmissions wereldis¢ ones that Ingrammeard concerning the (i)
gate setting, and (ii) ¢hdirection of the gates. (09/29 WéhTr. at 982-83; 10/03 Shrader Tr. at
1380). Neither Captain White nor&iShrader verified that the @& would, in fact, continue to
go down to 16 feet of total gate opening.

While these two radio transmissions eagésquestion regarding Captain White's mid-
transit inaction—specifically, his failure to radihe lockhouse to confirm the gate setting—in
determining liability, the Court must considéne specific factual circumstances under which
the accident took place Folkstone 64 F.3d at 1046. Here, Captain White piloted his tow under
the impression—based on the IRCA Plan, the &apt Meeting, and his 35 years of pilothouse
experience—that the gates woulel lowered to 16 feet by the time he “got to a certain point
down [there], particularly wheredtcrosscurrent is.” (09/28 White. at 876). He thus viewed
the 76 to 55 Transmission as communicating an interim gate setting, and the Open More Gate

Transmission as communicating a gate directtbich would change as the flotilla continued
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southbound, given his belief that the lockmastrild achieve a 16-foot gate setting quickly.
(Id. at 897-99, 979). In Captain White’s estimatiba,only needed “five mutes, six minutes at
the very most, because | would have pushed it full ahead to get on down in the ddnat.” (
890-92). Post-allision, pilothoasaudio captured Captain Wha#firming his good-faith belief
that the Corps haagreed to lower the gates tofeet. (TREX 5000, White Clips 22-25, 27-28
(“They were supposed to hold it to figbt. They didn’'tdoit....")).

After reviewing the evidence, the Court firttiat Captain White’s belief was not only
held in good faith, but was also reasonableaiAst the backdrop of ¢hIRCA Plan, and after
receiving the assurancetthe speakerphone parpant at the CaptaihMeeting, Captain White
reasonably relied on the lockma&taepresentation concerning thate setting. He also heard
these transmissions during an wagiced navigation attempt, which he purposefully delegated
duties in order to reduce pilaiuse distractions. The Corpseanwhile, (i) actively placed a
Corps representative on the flotilla to cooate lockhouse communicatis, (i)) monitored the
flotilla’s movement in real-time, and (iii) alom®ntrolled, altered, andeasured, the gate setting
during the transit. These rea undercut Claimants’ theotlyat Captain White should have
deduced from these radio transmissions tratRCA Plan was no longer in place, and should
have undertaken to call theckhouse to confirm. Seel0/05 Schropp Tr. at 1734 (“[Q]. So
you're saying that it would not benportant for someone to check while the [Dale] Heller is in
transit and approaching the cralgoint where the gates hateebe lowered, is that your
opinion? [A]. No, my opinion has been albay not that it's not iqportant, but that it was
unnecessary, that that was being taken caby @orps personnel on the Loyd Murphy”)).
Based on the trial record, the Court declines sigasfault to Ingram for failing to implement an

action based on “20/20 hindsight.Id(at 1735).
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Claimants’ remaining argume—that the “clear view of #ngates” should have given
Captain White sufficient pause to stop andfam the IRCA Plan—fares no better, for the
reasons explained above with respect to InNadigation Rule 5. (R.924, Claimant Post-Trial
Br. at 34). Based on the foreggianalysis, the Court declin@sfind fault against Ingram
arising from its failure to quesin, mid-transit, whether the IRCRlan was still in place. The
Court, accordingly, holds that Claimants have failed to establish a violation of Inland Navigation
Rule 7 under th@ennsylvanid&ule.

e. Claimants’ Negligence Theories

For the foregoing reasons, the Court finds @laimants have faitkto prove Ingram’s
negligence by a prepong@erce of the evidenceSee M/V Morgan375 F.3d at 572-73. In
addition, Claimants have failed to meet theirdan with respect to proving an applicable
regulatory violation under theennsylvanidRule. See Folkstones4 F.3d at 1046-47.
Accordingly, Ingram is entitled to exoneration under the general maritime law, and the Court
finds for Ingram against Claimants.

2. Ingram’s Case — The Sole Fault of Lockmaster Rodriguez

Even applying th®regonRule and théennsylvanid&rRule, moreover, the Court finds
that Ingram is exonerated from liability on thesisathat the allision was the sole fault of the
personnel at the Marseilles DarBee M/V Morgan375 F.3d at 574;olkstone 64 F.3d at 1047
(“a violator of a navigatiorisstatute may not be heldable by application of thBennsylvania
Rule if the other party to éhaccident is found to be the sole cause of the accident”).

a. Captain White
As noted above, expert testimony and datesl audio-visual evidence—including the

contemporaneous video feed from Dam CanGeraonfirm that Captai White led a licensed
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crew, captained a seaworthy vessel, and pilbtedow in accordance with prudent seamanship
and reasonable car&ee Folkstones4 F.3d at 1046. After reviewing this evidence, the Court
agrees with Captain Schropp’s erpapinion that, during the transthe Dale Heller and its tow
maintained good position and complied with natigazal rules. (10/05 $eopp Tr. at 1663-73).

In a footnote, Claimants suggehat Captain White improgdg operated the Dale Heller
by maintaining a slow speed asipping near the canal entran¢®.924, Claimant Post-Trial
Br. at 35 n.1 (citing Captain Cutler’'s depasititestimony)). Ingram, however, has submitted
evidence sufficient to demonate that (i) the Dale Helldradto move slowly in order to use its
assist boats, and (ii) Captain White stopped bedaeiseas afraid of pinng the City of Ottawa
against the canal wall. At thabint, “there wasn’t a doubt in [Hisnind. It was going to hit that
wall . . . the outdraft was just t@drong.” (09/29 White Tr. at 909ge alsdl0/03 Ice Tr. at 1273
(“[Q]- Was there anything that the Heller aryeof the assist boats alol do to overcome that
outdraft once the head was witlabout 200 feet? [A]. Ndhere was nothing. It was too
strong”)). Given this demonstrati, and viewing the triaecord as a whole, the Court finds that
Captain White did not commit pilage error in operating thi2ale Heller on April 18, 2013. To
the contrary, “looking at the videos, and lookinghe position of the boats and the position of
the tow, if the gates had been anywhere diogé feet, they would lva gone into the canal
with no trouble.” (10/05 Schropp Tr. at 1674).

b. Lockmaster Rodriguez

As both maritime experts recognized, “theisgtof the dam was critical to the success
of the transit.” (09/22 Kinsey Tr. at 314, 319 (¥Ttransit failed because the dam was not set to
what would have been a safedd); 10/05 Schropp Tr. at 1679The cause of this accident was

the failure of the lockmaster to reduce the flow through the dam”)). In addition, the parties’
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hydraulic engineering experts agrehdt, by raising the gates torad-transit setting of 88 feet,
Rodriguez created an outdraft at least 11 tigreater than what the Dale Heller would have
encountered at a 16-foot gatetting. This outdraft would ke been significantly weaker,
moreover, had Rodriguez insteapl@wered the gates to 16 feemdathen raised them back to 70
feet during the transit, or (ii) simply heldetiyates at 60 feet foraliow’s southbound approach.
At trial, Rodriguez testified that he hadvee “practiced any manwer like this” before.
(09/28 Rodriguez Tr. at 708-11). dHiole was “just to open andbsk the gates. That was it.”
(Id. at 722(*[Q]. It was to do what [industry] asked, ceat? [A]. Correct”)). The fact that this
was an emergency situation in which LockmaBRedriguez played an assist role and exercised
discretion, however, does not neghi®responsibility taise due care in operating the dam gates.
Lockmaster Rodriguez—with 27 years of espace in dam operations—did not follow the
IRCA Plan, did not inform the vessel operatorshef gate setting as he observed them entering
the approach area, did not use his own judgmeratismg the gates to 88 feet, and did not offer
any principled reason for such conduct, other thiaxd obedience to amexplained order from
a Crane Operator Supervisor who was outefdas chain-of-commandnd who did not have
any responsibility for raising dowering the gates. As expemalysis confirmed, such conduct
resulted in an extremely powerful outdraft whighturn, caused theladion at the Marseilles
Dam. See Folkstones4 F.3d at 1048-50, 1055 (affirming distracturt finding that “the Bridge
was improperly elevated to 67° on the day ef&lccident, and that this improper elevation was
the sole and proximate cause of the allision”). This sole proximate cause determination
exonerates Ingram from all lidiby arising from the April 182013 allision at the Marseilles

Dam. See idat 1047;M/V Morgan 375 F.3d at 573-74. In light ttis disposition, the Court
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need not reach Ingram’s arguments concerniagfplication of (i) ta “inevitable accident”
doctrine, or (ii) than extremisdoctrine. See M/V Morgan375 F.3d at 575-77.
Il. Limitation of Liability
Even if the Court had found contributory kaon the part of Ingram, Ingram is still
entitled to limit its liability pursuant to the Limiian of Liability Act, 46 U.S.C. § 30505. This
Act provides, in relevant part:
(a) In general.-- Except as provided in section 305@f@his title, theliability of the
owner of a vessel for any claim, debt, abiiity described in subsection (b) shall not
exceed the value of the vessel and pending freight. If the vessel has more than one
owner, the proportionate share of the liapibf any one owner shall not exceed that
owner’s proportionate interest ihe vessel and pending freight.
(b) Claims subject to limitation. -- Unless otherwise excluded by law, claims, debts,
and liabilities subject to limitation undsubsection (a) are those arising from any
embezzlement, loss, or destruction of anyperty, goods, or merchdise shipped or put
on board the vessel, any loss, damage, or ifjurgollision, or anyact, matter, or thing,
loss, damage, or forfeiture, done, ocoasd, or incurred, without the privity or
knowledge of the owner.
46 U.S.C. § 30505. In other words, “a shipownedghbility is limited to the value of the ship, so
long as the owner proves that the acts and $oseee done, occasioned, or incurred, without the
privity or knowledge of the owner.Am. River Transp. Co. v. Ry&v9 F.3d 820, 822 (7th Cir.
2009) (citation omitted). The Limitation Act,ub, seeks to shield from liability “innocent
shipowners and investors” winad no “personal participation . . . in the fault or negligence
which caused or contributed to the loss or injur§feat Lakes Dredge & Dock Co. v. City of
Chicagq 3 F.3d 225, 231 (7th Cir. 1993)f'd sub nom513 U.S. 527 (1995). With respect to a
corporate shipowner such as Ingram, “[i]f amagerial employee is possessed of ‘privity or
knowledge,’ i.e., if he or she m®onally participates in the adtiy that caused the alleged loss,

the corporation is precluded fronetbenefit of the Limitation Act."ld. Personal participation,

however, “is not tantamount to actual knowledgedicgct causation. All that is needed to deny

122



limitation is that the shipowner, by prior amwtior inaction set[s] i@ motion a chain of
circumstances which may be a contributing caasn though not the immediate or proximate
cause of a casualty.See Matter of Oil Spill by Amoca@iz Off Coast of France on Mar. 16,
1978 954 F.2d 1279, 1303 (7th Cir. 1992) (citation and quotation omitted).

The limitation determination involves a two-si@mcess: “First, the claimant has the
burden of identifying the vessel’'s acts of negligethat proximately caused the injury; if the
[claimant] fails to prove negl@nce or causation, the oer is entitled toxoneration. If, on the
other hand, the claimant satisfiegstiitial step, the burden thenifth to the owner to prove that
he did not have knowledge or privity thiose same acts of negligencdlinois Constructors
Corp. v. Logan Transp., Inc715 F. Supp. 872, 880 (N.D. Ill. 1988ge also Hercules Carriers,
Inc. v. Claimant State of Fla., Dep’t of Transp68 F.2d 1558, 1565-66 (11th Cir. 1985) (same).
Here, Claimants have failed to satisfy thiéiah step, entitling Ingram to exoneratioee id.
Even shifting the burden to Ingram, however, @weirt concludes that litation is warranted.

Claimants’ identified acts of negligence—esgically, Ingram’s conduct in (i) entering
the Marseilles Pool on April 16-17, 2013; (ii) Stay at Ballards Island until April 18, 2013; (iii)
attempting the canal transit on April 18, 20a8d (iv) implementing the IRCA Plan—each
involved operational decisionaking by Captain White, not bypgram’s managerial shoreside
personnel. Captain White attested tis fiact in the following exchange:

[Q]. Now, as a captain of the Dale Hellean you tell me whatour job responsibilities
were?

[A]. My responsibilities [are] virtually evgthing. I'm responsible for everything on the
boat, the safety of the boat, the crew, the &ésyrgetting the boat up and down the river as
safely as possible.

[Q]. As captain, do you have the final says-captain on watch regarding navigation
decisions?
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[A]. Yes, | do.
[Q]. Would that includenavigating the boat safely?
[A]. Yes.

[Q]. Would that include making decisiongyegding the appropriatew size that you
should take on, given ttenditions that exist?

[A]. Yes, sir.

[Q]. Would that include deciding whether theat should proceed or stop due to river
conditions, weather, some other issues?

[A]. Yes, it would.

[Q]. And [Henleben] provided you with sheside support. Did he have final authority
over navigation decisions?

[A]. No.

[Q]. That was your job?

[A]. That was my responsibility.

[Q]. And was that reflded in Ingram policies?

[A]. Yes, sir.

(09/28 White Tr. at 786-8&ee also idat 821, 851-53, 1007). Pilot Shrader and Henleben
confirmed this line of authority. (10/03 Sdex Tr. at 1352; 10/04 Henleben Tr. at 1445-46,
1451, 1468, 1475, 1510, 1516, 1518 (“I will never truargaptain on his decision”)).

In addition, there is no evidence that Ingimmanagerial personnel “by prior action or
inaction set into motion a chain of circumstarigesulting in an incopetent crew or an
unseaworthy vesseSee Amoco Cadi®54 F.2d at 1303tlinois Constructors 715 F. Supp. at
880 (“Such personal participation in the ngght acts can includemong other things, an

owner’s failure to hire a competent crewtoiprovide a seaworthy vessel”). There is no
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evidence, for example, of Ingram’s “failurettain the crew properlyin violation of a “non-
delegable duty to enseia seaworthy vessekée Amoco Cadi®54 F.2d at 1304, or of its
“unwritten company policie that were violative of the inland rulesfercules 768 F.2d at
1577. To the contrary, Claimants’ maritime expestified that the Dalkleller’s crew on April
18, 2013, was “properly licensed, trained, and expeee@/i that Ingram’s policy and procedures
manual was “very comprehensive” and RCP-compliand that the Dale Heller was “very well-
equipped, modern and very powerful,” with “théekst available technologitaids . . . far in
excess of any statutory requireme” (09/22 Kinsey Tr. at 326-32). Thus, while Claimants
now suggest that Ingram’s managerial persofaileld to provide adequate weather training, the
weight of the evidence suggesthatvise. Claimants, in any evefail to liken this “training”
theory to any of theicited authorities.

In short, even if the Court had found cdmtitiory fault on the part of Ingram, Ingram has
set forth sufficient evidence dfting it to limit its liability pursuant to 46 U.S.C. § 30505.
lll.  Comparative Fault of IMS

The Court next analyzes whether—had tloen€found contributory falt on the part of
Ingram—Ingram would be entitled to a crefdit IMS’ proportionate share of faulSee
McDermott, Inc. v. AmClyd&11 U.S. 202, 217 (1994). In closing arguments, Claimants’
counsel contended that “there should beraportional reduction ithe liability” because
“there’s no evidence against the Loyd Murphytlee IMS.” (10/06 Tr. at 1760). Ingram’s
counsel generally agreed, but notkdt the Court stihad to make a factual finding related to
Captain Ice’s involvement in the Open More Gate Transmissidnat(1801). As discussed
above, the Court has already found Captain Ideeta credible witness, and credited his

explanation for the Open More Gate Tramssion. In addition, lthough some witnesses
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guestioned the prudence of wiring the Loydrpty’s tow alongside the Dale Heller’s tow,

expert testimony establishes thia¢ Loyd Murphy’s extra horsepowkeenefited the Dale Heller
throughout April 17-18, 2013.CompareR.867, Stunkel Dep. Tr. at 77tlfey were blocking too
much water . . . that's why they wenaving such a hard time holding itijth R.867, Randall

Dep. Tr. at 95-98 (“So you've doubled the h@®eaer but not doubled the drag”); 10/04 Holly

Tr. at 1552-53 (calculating that the Loyd Murpigd excess horsepower beyond that required to
hold its own barges); R.881, Orldidep. Tr. at 135-39 (same)). t&f weighing the trial record,

thus, the Court finds no negligence on the part of IMS.
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CONCLUSION

For the reasons explained abaotves Court finds that: (1) @imants have failed to prove
by a preponderance of the evidence Ingram’s negligence under the general maritime law, or
Ingram’s violation of a regatory mandate triggering tigennsylvanidRule; (2) alternatively,
Ingram has exonerated itself from liability pyoving that the operatat the Marseilles Dam
was the sole proximate cause of the allisione(@n if the Court had found contributory fault on
the part of Ingram, limitation is warranted undé U.S.C. § 30505; and (4) even if the Court
had found contributory fault on the part of lagr, IMS did not engage in any negligent conduct
entitling Ingram to a proportionate reduction eblility. Accordingly, the Court enters judgment
in favor of Ingram against Claimants on itsrg@aint for exoneration from or limitation of

liability in connection withthe April 18, 2013 incident dhe Marseilles Dam.

A

AMY J. ST. ﬂEU
UnitedStateDis¥ict CourtJudge

Dated: November 29, 2016 ENTERED
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