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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROSEMARYKELLY, )
)
Plaintiff, )
) No. 13-cv-03701
V. )
) JudgeAndreaR. Wood
DEPARTMENT OF HUMAN SERVICES, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Rosemary Kelly is an AfriceAmerican nurse who has been employed by
Defendant Department of Human Services (®Hsince 2004 and has reported to the Shapiro
Center (“Shapiro”) since 2010. In January 2010, Kellfesad an injury at wik and, as a result,
requested a light-duty assignment. Kelly clativest during her subsequent period of light-duty
assignment, she was subjected to race discrtrmamalisability discrimination, and harassment.
Accordingly, Kelly has sued DHS under Titlel\dff the Civil Rights Act of 1964 (“Title VII”),

42 U.S.C. 8 2000et seq, and the Americans with Disabilities Act of 1990 (“ADA”), 42 U.S.C.
8 12101et seqBefore the Court is DHS’s motion feummary judgment. (Dkt. No. 79.) For the

reasons discussed below, DHS’s motion is granted.
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BACKGROUND"

On January 11, 2011, Kelly fell at work, injug her back, neck, and shoulder. (Def.’s
Resp. Pl.’s Stmt. Add’l Undisputed Facts (“DRPF")  2e, Dkt. No. 103.) At the time, Kelly
was working as a nurse for DHS at the Shapimt€re (Def.’s Stmt. Undisputed Facts (“DSUF")
1 6, Dkt. No. 81; DRPAUF { 2a.) SpecifiiyaKelly worked in Unit 603, where she was
responsible for the direct treatmeand care of over 100 patientgiwsevere medical issues and
more extensive medical needs. (DSUF  8.) Kiedyorted her injury to her supervisor, Cara
Johnston.I@. 1 9.) Following her fall, Kelly tookpproximately two weeks off from work.

(DRPAUF 1 3a.) Kelly’s doctor approved her return to work, so long as the following work

! As an initial matter, the Court notes that Keips failed to comply with the Local Rules governing
summary judgment in several resgs. Perhaps most significantly faresent purposes, Kelly has failed
to respond properly to DHS’s Rule 56.1 Statenuériincontested Facts (Dkt. No. 81). In her own
“Statement of Facts Pursuant to Rule 56.1,” Kdliglares in a single sente that she “disputes the
defendant’s contention that the document filed in sttpgfidheir motion for judgment . . . . contains only
contested [sic] facts.” (Dkt. No. 91 at 1.) She tpeoceeds to provide a summary of the deposition
testimony in the case. However, pursuant to Loc# B6.1(b)(3), Kelly’s response to DHS’s Rule 56.1
Statement was required to contain “a responsado numbered paragraph in the moving party’s
statement, including, in the caseamy disagreement, specific referentaethe affidavits, parts of the
record, and other supporting materials relied upon.” NILL.R. 56.1(a) (emphasis added). “An answer
that does not deny the allegations in the numbereshpaph with citations to supporting evidence in the
record constitutes an admissiodupiter Aluminum Corp. v. Home Ins. C825 F.3d 868, 871 (7th Cir.
2000);see alsdRaymond v. Ameritech Cor@42 F.3d 600, 608 (7th Cir. 2006) (noting that the plaintiff's
failure to respond appropriately to the defendant’s Local Rule 56elrstat resulted in the defendant’s
statements of fact being deemed admitted). Acénghyl the Court accepts DHS’s statements of fact as
admitted by Kelly.

In addition, DHS argues that Kelly’s response brief sthéwal stricken for violating Local Rule 7.1, which
places a 15-page limitation on briefdess the court grants leave taerd that limit. The rule expressly
warns that “[a]ny brief or objection that does not conwaith [Rule 7.1] shall be filed subject to being
stricken by the court.” N.D. lll. L.R. 7.1. DHS furtheontends that Kelly’s brief violates Local Rule 5.2,
which requires line-spacing of at least 2.0 lines. NIIDLIR. 5.2. Indeed, without leave of court, Kelly
filed a 19-page response brief with spacing of less2tatines. The Court would be justified in striking
the excess pages. But doing so wdoeliminate much of Kelly’s arguemt regarding the alleged disability
discrimination. The Court views that as an unnecesdaailgh result and instead reminds counsel that
such a long, tightly-spaced brief violates the Local Rules.



restrictions were followed: minimal standingdamalking, no squatting or working heights, no
stairs, and no lifting over 10 pounds. (DRPAUF { 3c.)

Pursuant to her doctor’s orders, Kelly respeel a light-duty assignment upon returning to
work. (DRPAUF § 2c.) Accordingly, on Jany&5, 2011, Kelly signed a Work Accommodation
Program Agreement that states: “[tlhe empl®yas been approved for participation in the
Restricted Duty Program and will be accommodated provided with tasks within the physical
restriction placed upon the employee by his/hwsyian. Listing of appropriate tasks are
attached.” (DSUF { 14.) The Work Accommodatattachment further states that “ANY duty
can be assigned that is witldocumented restrictions.Id; 17 (emphasis in original).) Some
of the light-duty tasks inaded on the checklist are aresmg phones, typing, light copy
machine operation, light filing, delivering mail, diirig repair, and assisting in the preparing of
files. (DSUF Ex. 7 at 2, Dkt. No. 81-8.) Duritige time she was on light duty, Kelly reported to
Director of Nursing Kim Larson (DSUF § 2®Rgcording to Larson, light-duty designations
were prioritized and appointed based on tlsgdents’ needs and the facility’s needd. { 20.)

When Kelly returned to work on Janu&@y, 2011, she was assigned to finish paperwork
that had been in process in it at the timeof her injury. (d. § 21.) Several weeks later, on
February 14, 2011, Kelly was moved to Unit 206@erform filing and purging of medical
records. Id. 1 22.) While she was working on filing, l§ewas supervised by Jackie Coulman.
(Id.) On the day she was assigned to work it W80, Kelly called Larson and said that the
records were too heavy for her to lifid (1 23.) In response, Lars told Kelly to ask for
assistance with the records when needed. A little over a weelater, on February 24, 2011,
Kelly returned to her dmor due to back pain and shoulder issules.f(24.) When Kelly came

back to work on February 25, 2011, her doctat pwovided the following, updated restrictions:



no climbing stairs or ladders, no operatinglihe equipment, no lifting over 10 pounds, no
repetitive bending at the waiio kneeling or crawling, no ggtting, no use of the right
shoulder, and limited walkingld.) Upon returning to work witlthese new restrictions, Kelly
told Larson that she could not lift and open theords as needed to complete her assignment in
Unit 100. (d. 1 27.) Nonetheless, Kelly continuedporge documents but with Coulman and
another nurse assisting her in pulling and opening the rectad$§.48.) But according to Kelly,
Coulman sometimes refused to assist her imgiftecords and, occasionally, Coulman told Kelly
that the charts were naid heavy for Kelly to lift. [d. {1 64.) Kelly also claims that Coulman
complained to Larson regarding Kelly’s work performantsk) (

On March 18, 2011, Coulman told Kelly that the filing was completed and instructed
Kelly to report to the Dietary Departmenid (1 35.) On March 21, 2011, Kelly reported to the
Dietary Department as requestetl was assigned to count silware and put the utensils into
containers.If. 1 37, 38.) About an hour and a half ihex new assignment, Kelly complained
that the stool on which she wsiting was hurting her backd( § 40.) Kelly claims that she told
David Casteel, the Dietary Manager, about her discomfort, and he told her that her “doctor’s note
does not say that [she cdult] sit on the stool.”Id. T 65.) Kelly was then moved to the break
room to put sack-lunch labels on paper bagssaigament that allowed hty sit in a chair with
a back on it.I@. § 41.) Kelly continued taork in the Dietary Department for the remainder of
the week. Id. T 35.) At some point, Kelly found outahCasteel had posted her doctor’s note
with her diagnosis and other personal infation on the communications bulletin boaid. (
1 65.) The doctor’s note was posted for approkétyea week, and Kellgomplained about it a

couple of times before it was taken dowd.)(



After that week in the Dietary DepartmeHKelly was supposed to meet with Larson on
Monday, March 28, 2011 to discuss her light-daggignments. On the morning of the meeting,
however, Kelly called Larson and told her thatas too difficult for her to make it up the ramp
to Larson'’s office. Id. 1 48.) Larson told Kelly that walkingp the ramp was within her physical
restrictions, but Kelly againatied that it was too hardd( 1 49.) Accordindo Larson, after
discussing Kelly’s lack of contignce with a worker’'s compensan coordinator and the human
resources director, Larsorsinucted Kelly to go homeld.  50.) According to Kelly, Larson
told her she was being sent home because Lalidamot have any more light-duty work for her
to perform. (d. § 51.) Kelly also claims that on at least three occasions Larson told her that “she
was not going to have [Kelly] working in there tiygg paid for a nurse’s salary and not able to
do nurse’s work.”Id. 1 63.) On March 30, 2011, Kelly reggted and was granted a medical
leave of absence from which she has yet to retldn{ (63.)

According to Kelly, while she was gimdight-duty assignments in the Dietary
Department, Karen Krout, a whiteworker, was allowed to perim light-duty nursing tasks,
even though she had the same restrictions as Kkllyf 60.) Krout was injured at work on
March 22, 2011 and returned to her normal job duties on March 23, 2011 68—69.) On
March 24, 2011, Krout underwent a health exath was provided with the following work
restrictions: maximum lift of 10 pounds, occamblift, occasional push and pull, occasional
bending, and alternate sitting with standind. { 71.) However, Krout never requested light
duty during her employment because she did not feel it was neceksaf§. {0, 73.)

On September 7, 2012, Kelly filed a chaafeliscrimination against DHS with the
United States Equal Employment Opportur@ymmission (“EEOC”) alleging discrimination

based on race and disabilityd.(] 78.) On February 20, 2013, the EEOC mailed Kelly a Notice



of Right to Sue.I¢l. 1 79.) On May 17, 2013, Kelly commenced an action in this Court for
employment discrimination arising out of her employment with DIHE 1/(80.)
DISCUSSION

When considering a motion for summauggment, the Court construes all facts and
reasonable inferences in the lighost favorable to the nonmoving par8eeHarney v.
Speedway SuperAmerica, LL%26 F.3d 1099, 1104 (7th Cir. 2008). But “favor toward the
nonmoving party does not extenddimawing inferences that aseipported by only speculation or
conjecture.'Fitzgerald v. Santoro707 F.3d 725, 730 (7th Cir. 2013) (internal citation and
guotation marks omitted). The “mere existenceonfe alleged factual dispute” does not suffice
to defeat a motion fosummary judgmenbDawson v. Brown803 F.3d 829, 833 (7th Cir. 2015)
(internal citation and quotation marks omittéebnphasis in original). Rather, summary
judgment is appropriate only if “there is no geraudispute as to any material fact and the
movant is entitled taudgment as a matter of law.” Fed. Rv(d?. 56(a). Material facts are those
“that might affect the outcome of theitsunder the applicable substantive laldwrence v.
Kenosha Cty.391 F.3d 837, 842 (7th Cir. 2004) (intdrogation and quotation marks omitted).
The genuineness of a dispute suffices to defeabtion for summarjudgment only “if the
evidence is such that a reasonable goyld return a verdict for the nonmoving
party.” Id. (internal citation anduotation marks omitted).

l. Timeliness

The Court first considers DHS’s argument that Kelly’s claims are untimely because she

failed to file her charge of discriminatiavith the EEOC regarding the alleged misconduct

within the statutory 300-day window.



Kelly’s complaint alleges wilations of Title VIl and tk ADA. Title VIl makes it an
unlawful employment practice for an employefdescriminate against any individual with
respect to his compensation, terms, conditionprigieges of employment” because of the
individual's race. 42 U.S.C. § 2000e-2(a)(1). UndeleTVIl, a plaintiff in lllinois must file an
employment discrimination charge with the BE@ithin 300 days “aftethe alleged unlawful
employment practice occurredd. at 8 2000e-5(e)(1xee also See Nat'l| R.R. Passenger Corp.
v. Morgan 536 U.S. 101, 104-05 (2002). The ADA, meanwhile, prohibits a “covered entity”
from discriminating against a qualified individuaitkva disability “in regard to job application
procedures, the hiring, advancement, or discharge of employees, employee compensation, job
training, and other terms, cotidns, and privileges of employent” 42 U.S.C. § 12112(a). The
ADA'’s enforcement provision incorporates 8§ 2000efTitle VII, andtherefore claims for
discrimination under the ADA mustso be filed within 300 daysfter the alleged unlawful
employment practice occurred.” 8 2000e-5(e)¢kk also Teague v. Nw. Mem’l HQ$t92 Fed.
App’x. 680, 684 (7th Cir. 2012) (“A plaintiff in llkois, a ‘deferral state’ because it has a state
agency with enforcement povegparallel to those of the EEOC, must file a charge of
discrimination with the EEOC within 300 dayssafme offending conduct.”). Claims based on
alleged discriminatory acts that do not faithin the relevant 300-gaperiod are generally
untimely.See Fairchild v. Forma Sci. Ind47 F.3d 567, 574 (7th Cir. 1998)elsch v. Beltone
Elec. Corp, 46 F.3d 705, 707 (7th Cir. 1995).

An unlawful employment practice “occtmsn the date of th discrete act of
discrimination.See Nat'l R.R. Passenger Corp36 U.S. at 110-1Roney v. lll. Dep'’t of
Transp, 474 F.3d 455, 460 (7th Cir. 2007) (“If a plaihdoes not file a charge concerning a

discrete act of discriminatorynduct within 300 daysf its occurrence, his claim is time-barred



and he may not recover.’$tepney v. Naperville Sch. Dist. 2832 F.3d 236, 240 (7th Cir.

2004) (“Under the notice rule, the 300-dayiliations period commences at the time the
employment decision was made and communiciaiélde employee.” fiternal quotation marks

and alteration brackets omitted)). Here, DHS’s allegedly unlawful employment practices began
on January 25, 2011ke., the day Kelly returned to worklfowing her backnjury. On March

28, 2011, Larson sent Kelly home. On Ma8B€h 2011, Kelly requested and was granted a
medical leave of absence effective MarchZ11 1. Thus, Kelly’'s employment discrimination
claims accrued, at the latest, on March 28, 2011. After that, Kelly had 300.daysutil

January 22, 2012, to file her EEOC charge.dadt Kelly waited until September 7, 2012, more
than seven months after the deadlioefjle her discrimination charge.

Kelly argues that the contimg violation doctrine applies hete bring her claims within
the statutory time period. This Court is unpedaeh The Seventh Circuit has made clear that
“[t]he doctrine applies to claimge sexual harassment, where an individual act cannot be made
the subject of a lawsuit when it occurs becausehiggacter as a violation did not become clear
until it was repeated during the limitations perio8tépney392 F.3d at 24Gsee alsd.imestone
Dev. Corp. v. Vill. of Lemont, 1]I520 F.3d 797, 801 (7th Cir. 2008) (noting that the purpose of
the continuing violation doctrinesito allow suit to be delageuntil a series of wrongful acts
blossoms into an injury on which suit can be brought”). The “doctriappticable only if it
would have been unreasonableeigect the plaintiff to sue before the statute ran on the
conduct.”Filipovic v. K & R Exp. Sys., Incl,76 F.3d 390, 396 (7th Cir. 1999) (internal
guotation marks omitted). Discrete, concrete #tat are immediately identifiable may not
benefit from the contiuing violation doctrinePlace v. Abbott Labs215 F.3d 803, 808 (7th Cir.

2000);Nat'l R.R. Passenger Corh36 U.S. at 113 (“[D]iscrete discriminatory acts are not



actionable if time barred, even when they are rdladeacts alleged in timely filed charges . . ..
[E]ach discrete discriminatory act starts a new clock for filing charges alleging that act.”).

Kelly contends that because there was no specific date on which DHS informed her that
she would not be accommodated with a work modification and because DHS never rejected
outright the possibility that sheuld return to work, DHS’s wiation continues even until the
present. But a “failure to remedy an unlawdatployment action is not a discrete actionable
violation.” Stepney392 F.3d at 240see also Chaudhry v. Nucor Steel-|rig6 F.3d 832, 836—
37 (7th Cir. 2008) (“That the June 2003 distnatory act continues to affect [plaintiff]
negatively does not breathe new life ifpaintiff's time-barred] claim . . . .”)Hildebrandt v.
lIl. Dep’t of Nat. Res347 F.3d 1014, 1029 (7th Cir. 2003) (holglithat “a refsal to rectify
time-barred violations . . . does not constitateactionable wrong”). Accordingly, Kelly’s
claims are not rendered timely by the contiguviolation doctrine. Bcause Kelly waited for
more than 300 days before filing her EEC@arge, any lawsuit based on that conduct is
untimely and must be dismissed. But even if Ksltlaims were timely, she has still failed to
present a genuine dispute ofteraal fact sufficient to suive a summary judgment motion, as
explained below.

. Merits

A. Race Discrimination Claim

To establisha prima faciecase of discrimination, the phdiff must present “evidence
[that] would permit a reasonable factfinder to conclude that the ffgimsice, ethnicity, sex,
religion, or other proscribed famtcaused the discharge ohet adverse employment action.”
Ortiz v. Werner Enter., Inc834 F.3d 760, 762 (7th Cir. 2016). In assessing this question, the

Court may use the “burden-shifting framework” set outltDonnell Douglas Corp. v. Gregn



411 U.S. 792 (1973)d. at 766. ButMicDonnell Douglass not the only way to assess evidence
of discriminationDavid v. Bd. of Trustees of Cmty. Coll. Dist. No.,58& F.3d 216, 224 (7th
Cir. 2017) (‘McDonnell Douglass not the only way to asse circumstantial evidence of
discrimination”)? As explained irOrtiz, the Court may also simply ask “whether the evidence
would permit a reasonable factfinder to conclud# the plaintiff's raceethnicity, sex, religion,
or other proscribed factor caused the lagsge or other adverse employment acti@rtiz, 846
F.3d at 224.

Kelly’s primary evidence of discriminatn is that a white employee with a ten-pound
weight restriction was allowed to work in thersing unit. “[T]o prevailby showing differential
treatment of a similarly[-]situatl employee, a plaintiff must identify a comparator who is
directly comparable to her in all material respect. to eliminate otlexplanatory variables.”
Williams v. Office of ChieJudge of Cook Cty. 111839 F.3d 617, 626 (7th Cir. 2016) (internal
guotations marks omitted)l{aration in original). But Krout imot comparable to Kelly in all
material aspects. Unlike KgllKrout never worked light duty. Under DHS-Shapiro policies and
procedures, if an employee fahable to return to regular guiollowing an injury, she could
seek a light-duty position on a temporary baget. Krout never requested, never was assigned,
and never performed light-duty work during leenployment with DHS-Shapiro. Instead, Krout
returned to her normal job duties reporting todiieect supervisor. Tére is no evidence that
Krout's direct supervisor or Larson was everasthat Krout had a ten-pound weight restriction

from March 24, 2011 to April 5, 2011. In corgtaKelly sought and was approved for a

2“Generally speaking, undédcDonnell Douglasthe plaintiff has the initial burden of establishing that
(1) she is a member of a protected class, (2pshiermed reasonably on the job in accord with her
employer['s] legitimate expectations, (3) despite teasonable performance, she was subjected to an
adverse employment action, and (4) similarly situated employees outside of her protected class were
treated more favorably by the employddavid, 846 F.3d at 225 (internal quotation marks omitted).

10



temporary light-duty assignment. Furthermaneaddition to the tempound restriction, Kelly

also required a sedentary position and could not use her right arm. These material differences
between the two employees prewv&elly from arguing that she \gareated differently when all
things were “in fact equalFilar v. Bd. of Educ. of City of Chi526 F.3d 1054, 1061 (7th Cir.
2008).

Even though no reasonable jury could fthdt Kelly was discriminated against by
comparing her to Krout, the question remaingthir a reasonable jucpuld nonetheless find
that Kelly’s assignment to filig and dietary unit tasks, rathtean assignments within the
nursing unit, was based on her race. HerdlylseNork Accommodation Agreement states,
“ANY duty can be assigned that is withinalomented restrictions.” Additionally, Larson
prioritized light-duty assignments based onrbkeds of the residents and facility. Assigning
Kelly to sort files and silverware was withine limits of the Work Accommodation Agreement
and Larson'’s stated policy. Further, to theeaxKelly believes those assignments were
demeaning, she has not produced any evidensteoio that other, bettassignments meeting
the needs of her accommodation were avail&bially, there is no evidence that any employee
at DHS or Shapiro ever exmsed any racial animus or btasvards Kelly. Indeed, the only
purported direct evidence of racial bias ideetifby Kelly consists of a statement Larson made
during her deposition in which she stated thatthirel of the nursing sthis Filipino. Later in
the deposition, Larson corrected hestimony, stating that she is ratre if those nurses were
Filipino versus of other Asian origin. Butishtestimony does not constitute a racially-
discriminatory statement. And even if Larsoml maade a racially-chaegl statement regarding
Asian-Americans, it is difficult to see how sualstatement would help Kelly, who is African-

American.

11



In short, even if Kelly had not failed tonely file her race discrimination charge, her

claim would fail on the merits #te summary judgment stage.
B. Disability Discrimination Claim

The same holds true for Kelly’s disabylidiscrimination claim. The ADA prohibits
discrimination against “a qualifieindividual with a disabilitppecause of the disability.” 42
U.S.C. 8§ 12112(a). The Act definesqualified individual witha disability” as “an individual
with a disability who, with or without reasable accommodation, can perform the essential
functions of the employment position that such individual holds or deside§£712111(8). To
determine whether someone is a “qualified individual,” the Court assesses two factors. First,
“whether the individual satiséis the prerequisites for tpesition, such as possessing the
appropriate educational background, employhexperience, skilldicenses, etc.”Stern v. St.
Anthony’s Health Cty.788 F.3d 276, 285 (7th Cir. 2015) (quotBgsith v. Cook Cty241 F.3d
919, 927 (7th Cir. 2001)). Second, the Court assésgrether or not thendividual can perform
the essential functions of the position hetddesired, with or without reasonable
accommodation.Stern 788 F.3d at 285 (quotirgasith 241 F.3d at 927%xee also Peters v.
City of Mauston311 F.3d 835, 845 (7th Cir. 2002). Timerties do not dispute that Kelly
possessed the necessary job qualificationt)es@ourt turns to the second factor.

In determining the essentiainctions of a job, the Court considers “the employee’s job
description, the employer’s opinion, the amoointime spent performing the function, the
consequences for not requiring the individugbéoform the duty, and past and current work
experiences.Gratz| v. Office of the Chief Judgesidith, 18th, 19th, and 22nd Judicial Circulits
601 F.3d 674, 679 (7th Cir. 2010). In resolving whethparticular duty is an essential function,

“the employer’s judgment is an important factor, ibig not controlling . . [Courts] also look to

12



evidence of the employer’s actyahctices in the workplaceMiller v. 1ll. Dep’t of Transp, 643
F.3d 190, 198 (7th Cir. 2011).

During her time at DHS-Shapiro, Kelyas assigned to Unit 603, where she was
responsible for the treatmemnmtchcare of over 100 patients wigkvere medical issues. Her
responsibilities included adnistering medication, drang blood, doing treatments,
documentation, maintaining medical recordgrading meetings with patient care plans,
attending to medical emergencies, perforn@RR, assisting patients transfer, feeding
patients, creating care plans, doing quartesgeasments, and other tasks. According Kelly’s
supervisor, Cara Johnston, a nurse who worksttyrevith patients mudbe able to perform
lifesaving duties. But once Kelly became disahlshe could not lift over ten pounds, required a
sedentary position, could not pamnn repetitive bendinggnd could not use her right arm. Based
on the employer’s job descriptiortfending to medical emergencigsan essential function of a
nurse’s position. Encompassed witkhat core nursing respobdity are tasks like performing
CPR. It is difficult to imagine how, without the use of her right arm, Kelly could perform such
emergency medical tasks, especially if she aetadd not lift over ten pawds with her left arm.
Furthermore, according to Kelly, about twentygeat of her job as a neg involved lifting and
forty percent involved bending stooping. Therefore, a significant amount of her job involved
work that Kelly could not perform because of her disabflBo according to Kelly herself, she

could not perform her nursing duties withvathout an accommodation. Therefore, Kelly has

% Kelly argues that some of her nursing duties can be performed within her restrictions, such as
paperwork, maintaining medical records, and patearg. However, “an employer need not create a new
job or strip a current job of its principal duties to accommodate a disabled empByaz!’ 601 F.3d at

680. Accordingly, DHS is not required to strip the nursing position of some of its core duties in order to
accommodate Kelly’s disabilitynal create a new position for her.

13



not presented sufficient evidence from whichrg gould conclude that she is a qualified
individual under the ADA.
C. Hostile Work Environment Claim

According to her complaint, the harassmeelly experienced because of her disability
created a hostile work environmefHostile work environment eims are typically associated
with sexual harassment rattikan disability claims.Silk v. City of Chi.194 F.3d 788, 803 (7th
Cir. 1999). Indeed, the Seventh Circuit has ‘detided whether allowing a hostile work
environment is actionable under the ADAIbdyd v. Swifty Transp., Inc552 F.3d 594, 603 (7th
Cir. 2009). For present purposes, however, therCproceeds on the assption that a hostile
work environment claim is cognizable undiee ADA. To prove such a hostile work
environment claim, Kelly must follow the methodgl established in the parallel area of Title
VIl litigation. See Silk194 F.3d at 804. “Surviving summary judgment on a hostile work
environment claim requires sufficient evidemsamonstrating (1) theork environment was
both objectively and subjectively offensive) (Be harassment was based on membership in a
protected class or in retaliatiéor protected behavior; (3) themduct was severe or pervasive;
and (4) there is a basis for employer liabilitgdss v. Castra816 F.3d 910, 920 (7th Cir. 2016).

Notably, the law “does not prohibit all verb@l physical harassment in the workplace.”
Oncale v. Sundowner Offshore Serv.,,IB&3 U.S. 75, 80 (1998). As such, “[s]imple teasing,
offhand comments, and isolated incidentsi€as extremely serious) will not amount to
discriminatory changes in the tesrand conditions of employmengilk, 194 F.3d at 807
(quotingFaragher v. City of Boca Ratph24 U.S. 775, 788 (1998)) (internal quotation marks
omitted). A workplace rises to the level of aneaitively hostile work environment only if it is

“permeated with discriminatory intimidation, ridiey and insult, that isufficiently severe or

14



pervasive to alter the conditions of the viciramployment and create an abusive working
environment.”Alexander v. Casino Queen, In¢39 F.3d 972, 982 (7th Cir. 2014). “[T]he
threshold for plaintiffs is high, as the workplace that is actionable is one that is hellish.”
Whittaker v. N. Ill. Univ.424 F.3d 640, 645 (7th Cir. 2005) @émal quotation marks omitted).

Pursuant to the Work Accommodation Progragneement, Kelly acknowledged that she
could “be assigned in other than his/her regpéaition to perform the tasks indicated in the
attached list.” (DSUF | 16.) The list of light-gitasks attached to tlagreement states that
“ANY duty can be assigned that istiin documented restrictions.Id;  17.) And from
February 14, 2011 until March 18, 2011, Kelly wasigned to help with nursing work of filing
and purging medical records. Because she congalaof pain associated with pulling and
opening the records, Kelly was provided witiagnce in her filingnd purging work. Then,
from March 21, 2011 to March 25, 2011, Kelly veessigned to the Dietary Department, where
she counted silverware and pumch labels on paper bagsccording to Kelly, those
assignments constituted harassment becausevireynon-nursing related and fell outside of her
work restrictions. But based on the undispdtads, Kelly was not required to do anything
outside of her restrictions; instead, she was affassistance when her work strayed outside of
her restrictions, and she was told to notify Largame was having any issues. Further, even if
Kelly found working in the kitchen to be humiliating, the assignment lasted only for one week
and did not come with any kind of pay downgra@eerall, no reasonable jury could find that
the fact that Kelly was assigned to purge fdes perform kitchen work created a workplace so
permeated with discriminatory intimidation tasalter the terms of her employment.

Kelly also claims harassment based onféflewing alleged statements and incidents:

(1) Larson stated on three occasions thatdti not want Kelly working in the nursing

15



department and getting paid a nurse’s salahen she was not able to do nurse’s work;

(2) Coulman complained to Larson about Kellysrk performance; (3) occasionally Coulman
told Kelly that certain medical ents were not, in fact, too heafgr Kelly to lift; (4) in response

to Kelly’'s complaints about back pain from siion a stool, Casteel told her that her doctor’'s
note does not say she could not sit on a stodl{@nCasteel posted Kelly’s doctor’s note with

her diagnosis and personal inforneation the communicatiormilletin board.

The Seventh Circuit has directdibtrict courts not to “cae up incidents of harassment
and then separately analyze each incident by itsedgeaf each rises todHevel of being severe
or pervasive.’Mason v. S. lll. Univ. of Carbondal233 F.3d 1036, 1045 (7th Cir. 2000).
Instead, the Court must look at timeality of the circumstanceBlall v. City of Chi, 713 F.3d
325, 331 (7th Cir. 2013). Even considering alldaleged harassment together and drawing all
inferences in Kelly’s favor, the Court finds thad reasonable jury coutbnclude that Kelly’s
work environment was so objectively hostile thabse to the level of being “hellish.”
Whittaker 424 F.3d at 645. The allegedly harassiogduct was infrequent and occurred over
the course of a little over a month. And instead of showing truly outrageous comments and
conduct, Kelly has, at best, shown a handfuhsénsitive and passive aggressive coworkers.

This is not sufficient to sustainhmstile work environment claim.
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CONCLUSION
For the reases discussgé above, DFE's motionfor summay judgment(Dkt. No. 79 is
granted.

ENTERED:

Dated:November 5, 2018 W

Andrea R. Wod
United States Btrict Jud@
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