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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SEAN GUNDERSON,

Plaintiff,
Case No. 13-cv-3792
V.
Judge Amy J. St. Eve
JEFF PHARIS, PAUL BROCK,

DEE BARBER, and ELGIN MENTAL
HEALTH CENTER,

N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Plaintiff Sean Gunderson (“PHiff") brings this action against Defendants Jeff Pharis,
Paul Brock, Dee Barber, aidlgin Mental Health CentgfEMHC”) (collectively,
“Defendants”) alleging viol#gons of 42 U.S.C. § 1983, and The Religious Land Use and
Institutionalized PersonAct of 2000, 42 U.S.C. 82000etseq. Defendants move to dismiss
Plaintiff's First Amended Complair{(*FAC”) in its entirety, pursuarto Fed. R. Civ. P. 12(b)(6).
Defendants also assert that @eurt should abstain pursuantYiounger v. Harris, 401 U.S. 37
(1971). For the following reasons the Ctognants Defendants’ motion to dismiss.

BACKGROUND

EMHC

The State of lllinois, through its DepartmeritHealth Services (“IDHS”), has held
Plaintiff at multiple mental health faciléds since 2005. (R. 18, FAC 11 2; 9-11.) In 2005,

Plaintiff was found not guilty by reason ofamity (“NGRI”) by an lllinois court. Ifl. 19.) As

1 Plaintiff raised these claims in a 2012 Complaint he brought in the district court. (See Gunderson v. Brock,
Case No. 12-cv-6768 (N.D. I1l.).) The district court granted Plaintiff's motion to dismiss without prejudice (R.
19) and Plaintiff never filed an amended complaint in that case.
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required under 735 ILCS 5/5-2-4(#he state court referredaiitiff to the IDHS for an
evaluation. The IDHS determinedatiPlaintiff was in need of mental health services on an in-
patient basis. 1. 11 9-10.) Since September 2011, Pitiihais been a patient at the Elgin
Mental Health Center (“EMHC"). 14. 111.)

The EMHC is operated by the lllinois Department of Health and Human Services and is
located in Elgin, lllinois. Id. 1 2-3.) Jeff Pharis servesths director of the Forensic
Treatment Program at the EMHC, Paul Brock esras the administrator of the EMHC, and Dee
Barber serves as the Director of Pagt Care Services from the EMHQd.(11 4-6.)

Every 60 days, pursuant to 730 ILCS 5/5-2-40@tendant Pharis is required to file a
treatment plan in writing with an Illinois cdutetailing: (a) an assessment of Plaintiff's
treatment needs, (b) a description of the serieesmmended for Plaintiff's treatment, (c) the
goals of each type of element of service, (daaticipated timetable for the accomplishment of
Gunderson’s goals, and (e) a designation ofjtraified professionaleesponsible for the
implementation of the planld; § 16.) This treatment plan also must include an opinion as to
whether Gunderson still needs mental hesdttvices on an inpatient basisd. ( 17.)

Il. Plaintiff's Access to Legal and Educational Resources

Plaintiff alleges that the law library at tBVIHC is inadequate and consists only of the
lllinois Complied Statutes for the yedr894, 1998, and 2000, and a law dictionaryl. § 20.)
Plaintiff further alleges that the EMHC does nwintain or make available (a) the lllinois
Administrative Code, which Pldiff contends contains numeroustens that directly affect
patients at EMHC; (b) current lllinois Compiledattes; (c) relevant and current case law; or
(d) the U.S. Code.ld. T 21.) According to Plaintiff, wie other relevant and current legal

documents are available through the Internsidents at EMHC are not permitted to access



websites that provide legal materialsd. ([ 21-22.) In 2011, Plaifftfiled a civil complaint

pro se against EMHC and a number of its employe&®e Gunderson v. Malis, et al., 11-cv-

8562 (N.D. Ill.).) The district court dismissedattcomplaint and entered judgment in February
2012. (First Am. Compl. T 26.)Plaintiff never appealed thestliict court’s dismissal of his
2011 complaint. Plaintiff alleges that the digtcourt would not have dismissed this 2011
complaint if he had access to adequate legal resources at the EMHC law lildafy27()

Plaintiff attends Wilbur WrighCollege, one of the City Colleges of Chicago, through the
College Distance Learning Program (“*CDL”") that EMHC offensl. { 28-31.) EMHC has a
computer lab with seven computers for partictpan the CDL program to access the Internet.
(Id. 1 32.) Access in the computer labs is abéldrom 8:45 a.m. to 11:00 a.m. and from 12:45
p.m. to 3:15 p.m. Monday through Friday, andl@ssed on federal and state holidayisl. { 34.)
Plaintiff alleges that many, ifot all, of the computers inelEMHC computer lab lack the
minimum system requirements prescribed bygitrCollege for those accessing educational
materials through a learning distance prograld. [ 33.) Plaintiff alleges that Defendants
refuse to allow him to access the Internet usisgolersonal computer and that this precludes him
from making meaningful progretswvard his college degreeld({ 38.) Plaintiff alleges that
“on information and belief, other patientstia¢ EMHC have been permitted to access the
Internet through theiown personal computers in ordergarticipate in the CDL.” I{l. § 37.)

lll.  Plaintiff’'s Religious Faith
Plaintiff has practiced Hinduism for nearlylacade and has requested access to a Hindu

spiritual leader. 1¢l. 1 39-41.) In 2012, the EMHC pralad Plaintiff with a Hindu spiritual

2 Plaintiff alleges that the court dismissed the 2011 Complaint for failure to state a claim on which relief
could be granted. (First Am. Compl. T 26.) The district court’s order, however, states, “the complaint is
dismissed pursuant dpunger v. Harris, 401 U.S. 37 (1971), aridelson v. Murphy, 44 F.3d 497 (7th

Cir. 1995).” (Case No. 11-cv-8562 (N.D. Ill.) R. 10.)



leader who spoke Gujarati as his primary language and knew very little Engtisk.44.)
Plaintiff alleges that this teyuage barrier prevented the gpal leader from administering
proper instruction in guided meditationd.(f 44-45.) In August of 2013 the EMHC provided
Plaintiff with access to a new spural leader affiliated with thénternational Society for Krishna
Consciousness (“ISKC”), which Plaintiff allegés not the same religion as Hinduisnd. {| 46-
47.) Plaintiff also alleges that the ISKC spiakleader was not abte provide instruction on
yoga or meditation — acts which Plaintiff comtis are requirements for practicing Hinduism.
(Id. 148.)

In addition, Plaintiff alleges #t sacred Hindu texts, includj the Kama Sutra, compel
Hindus to engage in s@al intercourse. I4. 11 52-54.) Plaintiffantends that on September 7,
2012, he submitted a request to Defendant Phegidrsg permission to have conjugal visits but
that Pharis has not respondett. {1 58-60.)

Plaintiff performs meditation and yoga Hiple times each day: when he wakes up,
shortly after lunch, before dinneand before he goes to bedd. ( 62.) He maintains that he
performs meditation and yogamactice with his Hindu faith. |d. 11 61-62.) Plaintiff alleges
that he attempts to perform a 90-minute yogd meditation session shilyrafter waking in his
room at 5:45 a.m.1d. 1 64.) According to Plaintiff, the EMHC has prevented him from
completing this session because Defendant Phatituites patient lockouts between 6:45 a.m. to
8:45 a.m. every weekday and requires allgrdti to convene in a communal roortd. [ 67.)
Plaintiff requested that DefenataPharis curtail the lockout to accommodate his morning yoga

and meditation, but has not reagiva response to his requekd. | 74-75.)



IV.  Plaintiff's Personal Property

Plaintiff alleges that he is entitled togsess personal property, ahdt if EMHC staff
denies a request for personal pmtypeat should provide him with a nige of restriction of rights.
(Id. 919 77-78.) Plaintiff coends that if EMHC sfarestricts his right tgpersonal property, he is
entitled to the opportunity to submit that dearsto an EMHC staff member who did not play
any part in the initial decision.d; 1 79.) Plaintiff contends thae requested gersonal printer
in November 2011 and an air purifier in December 201d.. 1§ 80, 82.) Plaintiff alleges that
Defendant Pharis denied thesguests without providing Plaintiffith an opportunity to appeal
the decision to an impartial member of the EMHC stdff. { 80-85.)
V. First Amended Complaint

Based on these allegations, Plaintiff asseetven counts against Defendants: (i) six
counts for violations of 42 U.S.C. § 1983, anddige count for violations of the Religious Land
Use and Institutionalized Persons Act (“RIRA”) under 42 U.S.C. § 2000cc-1. The 1983
claims assert restriction froatcessing the courts (Count 1), ddrof educational opportunities
(Count II), denial of a Hindu religious leaderai@t I1l), denial of onjugal visitation as a
restriction on the practice éfinduism (Count IV), denial of yogand meditation as restrictions
on the practice of Hinduism (Count V), and defapersonal propeytwithout due process
(Count VI). The RLUIPA claim (6unt VII) alleges that the dadiof uninterrupted yoga and
meditation in the morning and of conjugal visita imposes a substaritiaurden on Plaintiff's
exercise of his religion.

LEGAL STANDARD
“A motion under Rule 12(b)(6) tests whethes ttomplaint states a claim on which relief

may be granted.’Richardsv. Mitcheff, 696 F.3d 635, 637 (7th Cir. 2012). Under Rule 8(a)(2), a



complaint must include “a short and plain sta¢etrof the claim showmnthat the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a)(2). dkhort and plain statentamder Rule 8(a)(2) must
“give the defendant fair notice of what ttlaim is and the grounds upon which it restBdll
Atlantic v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (citation
omitted). Under the federal notice pleading starglaaglaintiff's “factual allegations must be
enough to raise a right to reli@bove the speculative levelld. Put differently, a complaint
must contain sufficient factual content “to alltive court ‘to draw a reasonable inference that
the defendant is liable for the misconduct allege@Harleston v. Board of Trs. of Univ. of I1.

at Chicago, 741 F.3d 769, 772 (7th Cir. 2013) (quotigncroft v. Igbal, 556 U.S. 662, 678, 129
S. Ct. 1937, 173 L. Ed. 2d 868 (2009)). “In reviewing the sufficiency of a complaint under the
plausibility standard, [courts] accept the wdiaaled facts in the complaint as trué&famv.
Miller Brewing Co., 709 F.3d 662, 665-66 (7th Cir. 2013).rlting on a Rule 12(b)(6) motion,
district courts may also consider documentscited to the pleadings without converting the
motion into a motion for summary judgment, asd as the documents are referred to in the
complaint and central to the claimSee Geinosky v. City of Chicago, 675 F.3d 743, 745 n. 1
(7th Cir. 2012). Additionally, altbugh a plaintiff need not pleaddts in the complaint to defeat
potential affirmative defenses, where “the allegadiof the complaint itself set forth everything
necessary to satisfy [an] affirmative defehdee plaintiff pleads himself out of couSee

Brooksv. Ross, 578 F.3d 574, 579 (7th Cir. 2009).



ANALYSIS

Defendants seek dismissal based on (1)tumger abstention doctrine, (2) Plaintiff's
failure to state a claim on which relief candranted, and (3) qualifiesdhmunity. The Court
addresses Defendants’ arguments and Plaintiff's claims in*turn.
l. Younger Abstention

Defendants assert that the Court should decline to exert jurisdiction over this matter
pursuant to the doctrine set forthMaunger v. Harris, 401 U.S. 37 (1971). Ivounger, the
Supreme Court held that absent unusual cistantes a federal court must refrain from
enjoining ongoing state criminal proceedings. $bepe of the doctrine has been expanded to
include noncriminal state judicial proceedingdsiddlesex County Ethics Comm. v. Garden Sate
Bar Assoc., 457 U.S. 423, 432 (1982). The Seventh Circuit has apyhaaher to NGRI
detainees challengirtge conditions of their confinemeniielson v. Murphy, 44 F.3d 497 (7th
Cir. 1995).

The plaintiffs inNelson were found to be NGRI and committed to the EMH@.. at 499.
The EMHC implemented new restrictions thatited the plaintiffs’ abity to leave EMHC and
to move unaccompanied throughout EMHC's grourids. The plaintiffs challenged these new
restrictions pursuant to 42 U.S.C. 8 1988. The Seventh Circuit heltiat the claims were
barred unde¥ounger because of the ongoing supervisory role of the state court pursuant to 730
ILCS 5/5-2-4(b).1d. at 501-02. The Seventh Circuit recamgd that “lllinois requires the
criminal court to supervise the camément of persons found [NGRI]Id. at 501. The court

further held that “[tlhe cases pending in the ¢®of lllinois are contiuations of the original

3 Because the Court disposes of Plaintiff's claims basedonger and Fed. R. Civ. P. 12(b)(6), it does
not address Defendants’ qualified immunity argumeRisther, Plaintiff acknowledged in his response
that “to the extent the FAC seeks damages agairfsnBants, it does so only in Defendants’ individual,
not official, capacities.” (Resp. at 19.)



criminal prosecutions, and preserviagtate’s right to litigate crimal cases in its own courts is
the core of thé&ounger doctrine.” I1d. at 501.

Every 60 days, 730 ILCS 5/5-2-4(b) requires Defent Pharis to file a treatment plan in
writing with an lllinois ourt detailing: (a) an assessment of Plaintiff's treatment needs, (b) a
description of the services recommended forrfiféis treatment, (c) the goals of each type of
element of service, (d) antaripated timetable for the acoplishment of Gunderson’s goals,
and (e) a designation of the qualified profesd®nasponsible for the implementation of the
plan. (d. § 16.) This treatment plan must alscluile an opinion as to whether Gunderson is
still in need of mental healthrséces on an inpatient basidd.(f 17.) The report “may also
include unsupervised on-grounds privileges” but only if they teesn approved by the court.
730 ILCS 5/5-2-4(b). The state court may ertimpose “such conditions ... as the court may
deem appropriate and necesdaryeasonably assure the defemtiasatisfactory progress in
treatment and the safety of the defendant and oth&s.Finally, the patient may file a petition
for treatment plan review, upon regeof which the state courthall set a hearing to be held
within 120 days.” 730 ILCS 5/5-2-4(e).

Defendants assert that Counts Il (deniatddicational opportuniti¢slV (denial of
conjugal visitation as a restrioti on the practice of Hinduisn¥, (denial of yoga and meditation
as restrictions on the practioeHinduism), and VII (Violatiorof RLUIPA) “involve conditions
appropriate and necessary to reasonably aiseifélaintiff’'s satisfactgrprogress in treatment
and the safety of himself and others.” (R.RB2ply at 2.) Defendantggue that these counts
address elements of Plaintiftseatment plan, and are not progdsefore this Court pursuant to

Younger. The Court agrees.



In Count I, Plaintiff seeks use of his persbo@amputer to accessdhnternet outside of
the computer lab’s hours in order to compleitecoursework for his CDL program. As
Defendants argue, such “unfettered computersacpeesents a multitude of security concerns,
particularly in this type of mental health fatgi.” (Reply at 2.) Further, computers are
identified as a “Restricted Itenmi the “Patient Information Boo&t” that Plaintiff attached to
the FAC. (R. 18-1 at 8.) Ill. Admin. Codatle 59, Part 110.5 defines restricted items as a
“lawful items that may be returned to thdipat or his/her desigre upon discharge but are
restricted in accordance with subsection (a)(1)chStems shall be restricted from being in the
possession of the patient while a patient is atdh#itly.” Thus, this retriction falls under the
Defendants’ interest in assuring the safdtylaintiff and others at the EMHC.

In Counts IV and VII, Plaintiff contendbat the Defendants have denied his
constitutional right to “unimpedk private conjugal visitation with person of his choice” (First
Am. Compl. 1 111.) 730 ILCS 5/5-2-4(b) progaithat Plaintiff is not entitled to such a
privilege “except by a plan as provided in thist®et” Further, restrictins on such visits also
invoke Defendants’ interest irssuring the safety of the Pléffiand others at the EMHC.

Counts V and VIl allege that the EMHC’s matatg communal dayroom sessions deny Plaintiff
his right to practice yoga and meditation in kegpwith his Hindu faith. These sessions, which
coincide with the daily lockouts of residefitsm their rooms, fall under the “therapeutic

milieu™ portion of the EMHC's treatment as descudhia the Patient Information Booklet. (R.
18-1 at 3.)

In determining whether absti#n is warranted, a court mugtd three factors: (1) the

judicial or judicial in nature state procéegis must be ongoing, (2) the proceedings must

4 The Patient Information Booklet describes the “therapeutic milieu” portion of the treatment plan as
“interacting on the unit with other people and taking part in the activities of this group living environment.”



implicate important state interests, and (3) timeust be an adequate opportunity in the state
court proceedings to raisertstitutional challengesBarichello v McDonald, 98 F. 3d 948, 955
(7th Cir. 1996). AdNeson instructs, Plaintiff has not propg brought these counts in federal
court. The state court maintains ongoing sugerm of Plaintiff pursuant to his NGRI finding
and 730 ILCS 5/5-2-4. These proceedings alsdicaie important state interests. As the court
in Barichello stated, “[w]e have no doubt that the prditaT of the community from mentally ill
persons with violent crimal tendencies is an important, notsay compelling state interest.”
98 F. 3d at 955. Third, there is an adequate oppivytfor Plaintiff to challenge his treatment
plan in a state court proceedingths statute allows him to fike petition with the state court for
a review of his treatmentgm. 730 ILCS 5/5-2-4(e).

For these reasons, the Court grants Defetsdanotion to dismiss Counts II, IV,%/and
VII pursuant to theérounger doctrine.

Il. Failure to State a Claim upon Which Relief Can Be Granted

A. Denial of Access to the Courts (Count I)

In Count I, Plaintiff allegethat Defendants have denied him access to the courts because
of the inadequacy of the law library at EMH@d because Defendants do not permit residents at
EMHC to access web sites that provide legal malteri(FAC 1 20-22.) Plaintiff alleges that
this denial of access resulted in the dismissalpgrbase civil complaint thathe filed in 2011.

(Id. 11 26-27.) Plaintiff seeks (1) compensatamy punitive damages, and (2) an order that

Defendants Pharis, Brock, and the EMHC provide with access to sufficient legal resources

5 In addition to not being properly before the Court, Plaintiff’s claims in Counts IV and V are a stretch. If the
Court granted the relief that Plaintiff seeks in Count IV, the Court’s Order would likely generate a flood of
religious conversion (at least among involuntarily committed individuals) claims. With respect to CountV, if
Plaintiff wishes to complete his 90-minute morning yoga and meditation session before the 6:45 a.m. lockout
period, Plaintiff certainly can start his session earlier in the morning.

10



to allow him to “understand hlegal rights and the proper prasgfor redressing those rights.”
(Id. 191.)

The due process clause of the Fourteentle®ament guarantees state prisoners access to
the courts to present allegations of infringement of constitutional rigaésBounds v. Smith,
430 U.S. 817,97 S. Ct. 1491, 52 L. Ed. 2d 72 (1977). Access to adequate law libraries is one
acceptable method of assuring the meaningfulsscttecourts under the Fifth Amendmeld.
at 1498. Access to legal materials, however, is required only for unrepresented litigants.
Campbell v. Clarke, 481 F.3d 967, 968 (7th Cir. 2008 also DeMallory v. Cullen, 855 F.2d
442, 446 (7th Cir. 1988) (state offds must provide inmates widither adequate law libraries
or personal assistance of legdligined personnel, but not bothlo the extent that Plaintiff
alleges an ongoing denial of access to the ctaded on inadequate legal resources at the
EMHC, that claim fails because Riéff is now represented by counsel.

To state an access-to-courts claim, Pl#ifust allege a nonfvolous, underlying claim
that the defendants obstructed him from pursuiRbillips v. Wexford Health Sources, Inc., 522
F. Appx 364, 367-368 (7th Cir. 2013) (citi@pristopher v. Harbury, 536 U.S. 403, 415 (2002)).
Plaintiff “cannot establish relevaattual injury simply by estéibhing that his [facility’s] law
library or legal assistance progransighpar in some theoretical senskéwisv. Casey, 518
U.S. 343, 351, 116 S. Ct. 2174, 135 L. Ed. 2d 606 (19R&}her, he must “go one step further
and demonstrate that the alleged shortcomingisaribrary ... hinderediis efforts to pursue a
legal claim.” Id. Plaintiff might show, for exampléthat a complaint he prepared was
dismissed for failure to satisfy some technicgluieement which, because of deficiencies in the

prison’s legal assistance facilities, he couldhmte known. Or thdte had suffered arguably

11



actionable harm that he wished to bring betbeecourts, but was so stymied by inadequacies of
the law library that he was unable even to file a complairt.”

Plaintiff has not met this standard. Bléeges only that “ithe EMHC had provided
Gunderson with access to adequate legal resodreegiuld have been successful in defeating
the dismissal of the 2011 Action.” (FAC § 27The 2011 Action attacked the conditions of
Plaintiff’'s confinement at EMHC. The districourt thoroughly analyd and dismissed those
claims pursuant to théounger doctrine. §ee Case No. 11-cv-8562 (N.Ol.), R. 10.) Plaintiff
took no further action in response to the distcourt’s order disnssing the 2011 Action: he
never filed a motion to reconsider and he meppealed the districourt’s decision. As
explained aboves(pra pp. 7-10), no legal access could haaged those claims because they do
not belong in federalourt pursuant to théounger doctrine. Accordigly, the Court grants
Defendants’ motion to disss Count | with prejudice.

B. Denial of Religious Leader (Count IlI)

Plaintiff alleges that Defendants have denied him his itatishal right topractice his
religion, Hinduism, by failing to provide him wittin appropriate spiritual leader. The FAC
asserts that, on information and belief, theHEBicompensates spiritual leaders of other
religions to visit the EMHC regatly, but did not do so for the isjpual leaders that it provided
Plaintiff. (FAC, 11 49-50.)

While the free exercise clauséthe First Amendment guarantees a liberty interest, “it
does not guarantee that all religious sedlisbe treated alikeén all respects.”Young v. Lane,

922 F.2d 370, 377 (7th Cir. 1991) (citiGguz v. Beto, 405 U.S. 319, 322 n. 2, 922 S. Ct. 1079,
31 L. Ed. 2d 263 (1972)). “Prisons do not need to provide every religgotisrsgroup within a

prison with identical facilitie®r personnel and need not employ chaplains representing every

12



faith among the inmate populationMaddox v. Love, 655 F.3d 709, 718 (7th Cir. 2011) (citing
Cruz, 405 U.S. at 322, n. 2). “A plaintiff doesistate a cause of action under the First
Amendment merely because a prison allocatésproportionately smaller amount of its
religious budget to certain sects or progidtergy for one religin and not another.td. at 718-
19 (citingYoung, 922 F.2d at 377-78).

Both parties contend th&ktaddox supports their argument. Defendants assert that
Maddox instructs that the EMHC is not required toyide the relief Plaintiff seeks — a spiritual
leader. Plaintiff argues thitaddox defeats Defendants’ motion to dismiss Count IIl because
the Seventh Circuit ultimately colnced that Maddox “has statedlaim ‘plausible on its face’
that he was denied a reasonable opportuniexéscise his religion withut adequate penological
justification.” 1d. at 720. Both parties’ ise valid points. The Semth Circuit noted that the
district court split Maddox’s claim into three separate counts: failure to compensate the outside
spiritual leader in the same manner as otbkgious groups (Count); allocation of a
disproportionately small portion diie available religius budget to the Plaintiff's faith (Count
[1); and failure to permit Plaintiff and memizeof his faith to participate in group worship
services (Count IV)ld. at 717-18. The Seven@ircuit stated that undehe district court’s
narrow construction of the claims “a conclusion tihase counts fail to state a claim perhaps can
be understood.ld. at 718. The court, however, camtéd that Maddox’s complaint should be
read “more broadly,” and that it wouldamxine the claims “in the aggregatdd. at 719. The
Seventh Circuit ultimately concluded that “based on the totality ddithation,” Maddox stated
a claim “plausible on its face” that the dedants denied him “a reasonable opportunity of
pursuing his faith comparable to the opportunitiprded fellow prisoners who adhere to

conventional religious precepttd. at 719 (citingCruz, 405 U.S. at 322).

13



Plaintiff here has not allegeddua broad claim. Rather, Ri&ff alleges that in 2011 he
requested a Hindu spiritual leader. (FA@1LY) In approximately 2012, the EMHC provided
him with a spiritual leader who knew verttlie English and couldot communicate with
Plaintiff. (1d. 1 44.) On August 29, 2013, the EMHC para Plaintiff with another spiritual
leader who was a member of the ISKC, whiclajmiff contends, derives its philosophy from the
same foundational texts as Hinduidmf is a different religion. 14. 11 46-47.) The FAC is
silent as to whether Plaintiiddged a formal complaint regarding the ISKC spiritual leader, but
if he did, he did not give i EMHC much time to respond as he filed the FAC only one month
after the EMHC appointed the ISKC spiritlhder. The only allegation in the FAC that
Plaintiff was treated differentlghan other individuals at the EMHC is that “on information and
belief, the EMHC compensates various spiritaablers from other religions who come to the
EMHC regularly to provide spiritual guidancettee EMHC's patients” and that “on information
and belief, the EMHC did not compensate the $ywitual leaders” that Plaintiff consulted.
(FAC, 11 50-51.)

Viewing the allegations in the FAC in the lighiost favorable to Plaintiff, they do not
raise a plausible claim that Defendants dehiedof “a reasonable opportunity of pursuing his
faith” compared to the opportunity afforded feow residents at the EMHC. Rather, the FAC
alleges that EMHC'’s first two attempts to provPlaintiff with a spiritualleader did not satisfy
Plaintiff. Accordingly, the Court grants Bendants’ motion to dismiss Count 11l without
prejudice. The Court grants Plaintiff leaverésallege his claim of denial of a reasonable

opportunity to pursue his faith keepimgmind counsel’s Rule 11 obligations.

14



C. Denial of Personal Property Without Due Process (Count VI)

Plaintiff alleges that under 405 ILCS 51P0 and 5/2-104, and Ill. Admin. Code Title 59
Sec. 110.30, he has a right to personal property. (fA&) He further alleges that if he makes
a request for personal property, and EMHC stafietethat request, EMH&aff must provide
Plaintiff with a notice of restricon of rights, and the opportunity re-submit the request to an
EMHC staff member who did notg} any part in thenitial decision. (FACYY 79-80.) Plaintiff
asserts that in November 2011, he requested arggrgrinter and that Defendant Pharis orally
denied the request because Hetfat Plaintiff could meet hiprinting needs by usg the printer
in the EMHC library. (FAC 1 80.) Plaintifonitends that DefendaRharis did not issue a
formal notice of restriction of ghts or provide him with an oppartity to appeal the decision to
an EMHC staff member who played no part in the initial decision. (FAC { 81.) Plaintiff also
alleges that in December 2011 he requested guuafrer for his room and that Defendant Pharis
told him he would be able to obtain one. (FAT82-83.) When Plaintiff told Defendant Pharis
that the air purifier he wanted measuredriches long, 10 inches high, and 6 inches wide,
Defendant Pharis denied this request becawsasit'too large.” (FAC 11 83-84.) As with the
printer, Plaintiff asserts that Defendant Pharisrbt issue him a formal notice of restriction of
rights or provide him with an opportunity appeal the desion. (FAC 11 84-85.)

For the purposes of the Due Process Clauspgpty interests mu$ie found in state or
federal law. See Bd. of Regents of Sate Collegesv. Roth, 408 U.S. 564, 577, 92 S. Ct. 2701,
2709 (1972)see also Shango v. Jurich, 681 F.2d 1091, 1097 (7th Cir. 1982). Procedural due
process claims require a two-step analysis.t,Rlie court determines whether the plaintiff was
deprived of a protected intere®arrowsv. Wiley, 478 F.3d 776, 780 (7th Cir. 2007). If so, the

next step is to consider what process is dde.

15



As the United States Supreme Court teaches, “to determine whether due process
requirements apply in the first place” courts “mia®k to see if the interest is within the
Fourteenth Amendment’s proteatiof liberty and property.’Bd. of Regents, 408 U.S. at 570-

71. In short, “the threshold question in any due process challenge is whether a protected
property or liberty interest actually existsCitizens Health Corp. v. Sebelius, 725 F.3d 687, 694
(7th Cir. 2013). A protected property interesé legitimate claim of entitlement — not defined
by the Constitution — but “by existing rules or enstandings that stefrom an independent
source such as state lawRoth, 408 U.S. at 577.

Here, Plaintiff does not allegbat Defendants deprived him of his property. Rather, he
alleges that Defendants denied t@quests to obtain property — ndye printer, an air purifier,
and a water purifier. “A mere opportunitydoquire property, howevetdoes not itself qualify
as a property interest protected by the Constituti@arrows 478 F.3d at 780 (7th Cir. 2007)
(quotingHead v. Chicago Sch. Reform Bd. of Tr., 225 F.3d 794, 802 (7th Cir. 2000). Losing the
opportunity to acquire property doest constitute a deprivatiorid. (citing Kyle v. Morton High
Sch., 144 F.3d 448, 452 (7th Cir. 1988). Viewing the FAC in the light most favorable to
Plaintiff, it alleges that Defendants denied him the opportunity to acquire property, which is not
the deprivation of a protected interest. Aulogly, the Court grants Defendants’ motion to

dismiss Count VI with prejudice.
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CONCLUSION
For these reasons, the Cournt gtants Defendants’ motion to dismiss Counts Il, IV, V,
and VIl pursuant to th¥ounger doctrine; (2) grants Defendantsiotion to dismiss Counts | and
VI with prejudice; and (3) grants Defendantsdtion to dismiss Count Il without prejudice and

grants Plaintiff leave to re-alledleis claim, on or before May 27, 2014.

Dated: April 22, 2014 ENTERED:

&,/&.F—

UnitedStateistrict CourtJudge
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