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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

In re CAROL A. MARCUSREHTMEYER )
)
Debtor. ) 13 C 3919
)
)  Judge Feinerman
MARK A. JACOBS and CHIVALRY CONSULTING, )
INC., )
)
Plaintiffs-Appellants, )  Appeal from the U.S.
)  Bankruptcy Court for th
VS. ) Northern District of Illinois
)
CAROL A. MARCUSREHTMEYER ) 11 A 2079
) 11 B 26989
)

DefendantAppellee.

M EMORANDUM OPINION AND ORDER

This is an appeal from decisions of the bankruptcy court in the Chapter 7 proceeding

initiated by the debtoCarol A. MarcusRehtmeyer On March 10, 201@&n lllinois state court
enteredh $168,331.5udgment against Rehtmeyand her compangrd in favor of Mark A.
Jacobs and Chivalry Consulting, Irftogether, “Plaintiffs”) Doc. 19 at 816. The judgment
was not satisfied, and on October 12, 2l@intiffs issued a Citation to Discover Asstts
require Rehtmeyeo disclose her income and asseBoc. 1-5 at 39-42Rehtmeyer testified at
acitation examinatiomn November 4, 2010. Docs. 1-4; Doc. &t3-8, 55-57; Doc. 1-@t 1-
10. Believingthat Rehtmeyer had failed to make full disclosure, Plaintiffs filestate court a
motion for a rule to show cause. Doc. 1-9 ab02-On June 29, 2011, the day before the show
cause hearing was to take plaBRehtmeyer filed her Chapter 7 petitioboc. 1-8 at 12-48.

Plaintiffs appeared ithe bankruptcy coutb arguethat Rehtmeyes disdhargeof her

debt to them should be denied under 11 U.S.C. § 727(a)(B¢@use shieadconcealed her
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assetsaand income during the citation proceedings with the intent to hiddkey, or defraud
them Doc. 13 at 916. The allegdly concealed asseéd income consistlof Rehtmeyer’s
ownership interest in a residence in Wheaton, Illinois, stotlocdc & Cire, Inc, andcomputer
and electronic equipment, and leanploymenincome from SciTech Museunibid. On
January 14, 2013, the bankruptcy caamducted a trial at which Rehtmeyer, her attosney
Douglas Tibbleand G. Alexander McTavislandPlaintiffs’ attorney Renata M. Koledastified
and at whicrexhibits wereadmitted. Doc. 6-at 10270.

On January 15, 2013, the bankruptcy cdertied Raintiffs’ objection to Rehtmeyé&s
discharge Doc. 6-1 at 277-297. With respect to the Wheaton property, the bankruptcy court
held that Rehtmeyer’s “failure to identify her ownership interest in the Whegaoperty at the
citation hearing” and “her alleged failure to produce an actual copy of thelgublailable deed
to that property to plaintiffs [do] not demonstrate concealment of that property omtemt to
defraud her creditors.Td. at 284-88. With respect to the Lorac & Cire stock,libikruptcy
court held that Rehtmeyer'misstatement at the citation deposition of her shares of stock in
Lorac & Cire and her alleged failure to produce corporate books, records, and documents of
Lorac & Cire does not demonstrate concealment of that property or any intefrataddeer
creditors.” Id. at 288-91. With respect to the computer and electronic equipment, the
bankruptcy court held that Rehtmeyer’s “testimony at trial was consistentevitiestimony at
the citation to discover assets for Rehtmeyer, Inc.” and that she therefore “citendtto
conceal any electronic equipment, desks, or filing cabirdet.at 294-96. And with respect to
the income from SciTech Museum, the bankruptcy court held that Plaintiffs “failestablish a

basis © deny the debtor’s discharge under Section727(a)(2)(A) with respect tateenextts or



lack of statements or lack of production of documents prior to the bankruptcy filingiregar
her employment at Scitech Museunid. at 291-94.

Plaintiffs filed a posttrial motion seekingelief from the judgmenandleaveto file a
second amended complaint. Doc. 1-7 at 44-49. On April 9, 2013, the bankruptcy court denied
the motion Doc. 1 at 16-17; Doc. 6-1 at 271-276. On April 18, 2013, the bankruptcy court
entered a judgment granting Rehtmeyer a discharge in bankruptcy. Doc. 108 at 59.

Plaintiffs have appealethe bankruptcy court’s rulings. Doc. TThis ourt hasappellate
jurisdictionunder 28 U.S.C. § 158(a)(1), which grants the district cqunitgiiction to hear
appeals from final judgments of bankruptcy ceuntcases referdeunder 28 U.S.C. § 15%¢ce
Zedan v. Habash, 529 F.3d 398, 402 (7th Cir. 2008) (“[T]he test we have utilized to determine
finality under 8§ 158(d) is whether an order resolves a discrete dispute that, butdantinaing
bankruptcy, would have been a stand-alone suit by or against the trustee. ...r{dlhe fi
disposition of any adversary proceeding falls within our jurisdictiofifjh Third Bank v.

Edgar Cnty. Bank & Trust, 482 F.3d 904, 905 (7th Cir. 2007) (“A final resolution of any
adversary proceeding is appealable, as it is equivalent to a stand-aloneawsuit

Plaintiffs’ challenges to the bankruptcy judge’s rulings fall into threegémcategories,
which are onsidered in turn.

l. The Bankruptcy Court’ s Ruling that Rehtmeyer Lacked the Intent to Hincer,

Delay, or Defraud Plaintiffs by Concealing Her Assets and Income Oring the
Citation Proceedings

First, Plaintiffs contend that the bankruptcy court erred in holdindRiblatmeyetacked
the requisitentent to hinder, delay, or defraud Plaintiffghin the meaning of §27(a)(2)(A)
when she failedo disclosecertain assets and incordering the citation proceeding®oc. 7 at
23-26, 27-31. Section 727(states in relevant part that “[tjhe court shall grant the debtor a

dischargeunless— ..(2) the debtor, with intent to hinder, delay, or defraud a creditor ... has



transferred.. or concealed-(A) property of the debtor, within one year before the date of the
filing of the petition.” 11 U.S.C. § 727(a)(2)(A). The party seeking to bar discharge under this
provision must prove “two components: an act (i.e., a transfer or a concealment of pembrty
an improper intent (i.e., a subjective intent to hinder, delay, or defraud a creditorg.”
Kontrick, 295 F.3d 724, 736 (7th Cir. 2002)térnal quotation marks omittedIn considering
the bankruptcy court’s ruling that Plaintiffs did not meet their burden, thi$ uews the
bankruptcy court’s conclusions of lade novo and its findings of fact for clear errogeelnre
Davis, 638 F.3d 549, 553 (7th Cir. 201 United Planters Bank, N.A. v. Connors, 283 F.3d 896,
899 (7th Cir. 2002).

Plaintiffs argue that the bankruptcy court clearly erred in acgeptghtmeyer’s
explanation foiher failure during the citation examinatiom disclose her ownership interest in
the Wheaton property artde Lorac & Cire sharesThe bankruptcy court credid Rehtmeyer’s
testimony that shiead not believed that she owribdse assets and therefbia not intended to
conceal them Doc. 6-1 at 285 (“The court finds the debtor’s testimony credible and further finds
that her failure to identify her ownership in the Wheaton property at the citationgheas the
result of ker mistaken belief that her husband alone owned the property.”), 290 (“It is apparent
from her testimony that she did not understand the effect of the assignment [ofab&LCire
shares to her attorney] and precisely what her interest in Lorac & &irewas at the time of
the citation hearing)” The bankruptcy judge added that two letters akat the citation
examination but during the citation proceedings from Tibble (ofebfmeyer’s attorney put
Plaintiffs on “inquiry notice” regarding her ownership of those assets, thusrfurttermining
any suggestion that Rehtmeyer intenttedonceal saidwnership.ld. at 287-288 (“[t]he court

finds that Mr. Tibble’s testimony and his letter of M&tH[, 2011.]Jnegate any actual intent to



hinder,delay, or defraud,” given that “[t]he letter itself puts the plaintiffs on at legatrin

notice of the debtor’'s ownership of the Wheaton property,” which “support[s] the debtor’'s
contention that she did not have an intent to conceal her interest in the Wheaton property”), 290-
291 (same with respect to Tibbldetterof March 25, 2011regardng ownership of Lorac &

Cire stock.

As an appellate tribunal, this connustgive appropriate deferente the bankruptcy
judge’scredibility findings, as “onlyhe trial judge can be aware of the variations in demeanor
and tone of voice that bear so heavily on the listener’s understanding of and beliefim what
said.” Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 575 (1985¢e also Fed. R.

Bankr. P. 8013 (“Findings of fact ... shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the bankruptcy court to judge the anediihe
witnes®s.”); Carnes Co. v. Sone Creek Mech., 412 F.3d 845, 848 (7th Cir. 2005) (“We ...
afford great deference to the trial court’s assessment of witness kiyediideed, we have
stated that a trial court’s credibility determination can virtually never amouwtgdo error.”)
(internal quotation marks omittedjfter reviewing the pertinent portions of the record, this
court finds that the bankruptcy court’s credibility findinggRehtmeyes favor and its bottom-
line conclusion that she did not subjectively intend to hinder, delay, or defraud R arthff
respect to the Wheaton property and the Lorac & Cire sharhgie not theonly permissible
conclusion that a rational factfinder could have drawn,avasrnissibleconclusion. See
Anderson, 470 U.S. at 575'When a trial judge’s finding is based on his decisionrédit the
testimony of one of two or more witnesses, each of whom has told a coherent dhyd facia
plausible story that is not contradicted by extrinsic evidence, that finding,iriteatally

inconsistent, caxirtually never be clear errr, Matter of Generes, 69 F.3d 821, 825 (7th Cir.



1995) (declining to “disturb the credibility determinations of the bankruptcy cohetevthe
debtor “present[ed] no extrinsic evidence that would undermine the trial coutisgodec
[affirming the bankruptcy court’s decision to] choose the [creditor’'s] versieverits over that
presented by [the debtor]n re Pearson Bros. Co., 787 F.2d 1157, 1162 (7th Cir. 1986) (“the
bankruptcy judge’s determination ... was based upon the conflicting testimony of tivessé@s
and must be upheld if the testimony accepted by the trier of fact was cohaogltyfplausible
and uncontradicted by documentary or objective evidence”).

Plaintiffs also contend th#ite bankruptcy coudrred infinding that Rehtmeyer did not
intend duing the gtation proceedingso conceal angmploymenincome from SciTech
Museum. To support their contention, Plaintiffs arthet (1) Rehtmeyer’s trial testimony that
SciTech paid her $13,541.65 in 2010 is consistent with the $13,5drh@snt listd as 2010
income in her bankruptcy petitio(2) Rehtmeyer did not produce any documents at the citation
examiration reflecting heBciTechincome (3) Rehtmeyer did not provide Plaintiffs with a copy
of her 2010 tax returns or her 2010 We2m; and(4) Rehtmeyer did not disclose or produce
documents relating to her Old Second Bank account during the citation examination. Doc. 7 at
27-31.

The bankruptcy judgeejected Plaintiffs’ submissiomeasonings follows:

The plaintiffs allege in the amended qalaint that based on certain
information provided in her bankruptcy schedules, the debtor concealed
during the citation examination and after, that she was employed by Scitech
Museum in 2010 by failing to produce any documents relating thereto.
Specificaly the plaintiffs take issue with the debtor’s statement on her
Schedule | of the bankruptcy proceedings that she has been employed as the
executive director of Scitech Museum since April 1, 2011, even though her
statement of financial affairs lists incormethe sum of $13,541.65 from
Scitech Museum for the year 2010. ... It is undisputed that the debtor was not
asked any questions at the citation examination on November 4, 2010,

regarding her employment. However, the citation to discover assets and the
rider thereto did require the debtor to provide information concerning the



property or income of the debtor, including her state and federal income tax
returns, W-2 forms, and 1099 forms. ...

It is undisputed that the debtor did comply with the citation écetttent
she produced her income tax returns for 2006 through 2009. ... However, it is
also undisputed that at the citation proceedings, she did not produce any pay
advices or any agreement respecting her employment with Scitech Museum.
At trial, the debtotestified that she became acting director of Scitech
Museum sometime in 2010. It was not clear from the debtor’s testimony
precisely when this position began, and it was not clear how or when she was
paid for her services. The debtor did testify that Scitech had agreed to pay her
a salary of $50,000 annually from the museum. However, she also testified
that Scitech did not pay her all of her compensation for 2010, did not pay her
bi-weekly as it was supposed to have done, and only paid her whenhiehad t
funds to do so. She further testified that she did not recall when those
payments were made and the plaintiffs produced no evidence establishing that
any payments were made prior to debtor’'s November 4, 2010, citation
deposition. The debtor also téstl that with respect to her work at Scitech
Museum in 2010, she did not recall receiving a W-2 or 1099 form for income
tax purposes.

The court finds that the plaintiffs have not met their burden of proving

by a preponderance of the evidence that tiodeéntended to conceal her
employment with Scitech during the citation proceedings. It's undisputed that
the subsequent citation examination on November 4, 2010, the debtor
continued to provide documents to the plaintiffs, including tax returns, in an
effort to comply with plaintiffs’ demands made in connection with the citation
proceeding.

Doc. 6-1at291-294.

Again, a easonable factfindexould haveconcludedhat Rehtmeyeintended to conceal
her SciTechncome during theitation proceedingsHowever, “[tlhe clearly erroneous standard
... does not permit a trier of fact to be overturned simply because [the reviewirpis
convinced it would have decided the case differently,” and “where two permissiiiisions
can be drawn, the factfinde choice cannot be clearly erroneousi’re Bonnett, 895 F.2d
1155, 1157 (7th Cir. 1989) (internal quotation marks omitted). Upon reviewing the record and

giving appropriate deference to the bankruptcy judge’s credibility deteronsathe court finds

that the bankruptcy court reached a permissible conclusion.



The evidence did not compel the bankruptcy court to conthad&ehtmeyer received
income from SciTech before her citatiexaminatioron November 4, 2010. Rehtmeyer
testified atthe bankrptcytrial that “the museum couldn’t always afford to pay [the $50,000
salary], so they paid as they could.” Doc. 6-1 at 59. When asked, “So, isn’t it a fact, Mrs
Rehtmeyer, that you received checks from SciTech before you appearedrfoitgtion, and
you deposited them into a new checking account,” Rehtmeyer replied, “I don’t know whsn
first paid. As | said, | was paid when SciTech could afford to pay, so I'm not dukeat 72.
Rehtmeyealsotestified that she had not received a 1099 a2 Yrm from SciTech at the time
of the citation examinatigrwhich makes sense given that she began working for SciTech in
2010 and thus would not have received those documents until 2011, eérathination
occurred in November 2010d. at 122-23.Rehtmeyer admigd that she had opened a new
checking account at Old Second Bank, but when asked whether she had that checking account at
the time of the citation examination, she responded, “I do not have any checking acctihnts at
time of the ... Citabn.” Id. at 72-73.Moreover, the fact th&ehtmeyer prducedher tax
returns from 2006 to 2009 suggests that she had intended to be forthcoming in producing
financial documents. Given all this, the bankruptcy court could reasoc@itjude that
Rehtmeer did not intend to conceal aBgTechincome
I. The Bankruptcy Court’s Evidentiary Rulings

Plaintiffs also argue thahe bankruptcy coudrroneously admitted hearstastimony
during the trial. Doc. 7 at 23, 26-27. The bankruptcy court’s etratgmrulings areeviewed
deferentiallyfor abuse of discretionSee First Weber Grp., Inc. v. Horsfall, 738 F.3d 767, 776-
77 (7th Cir. 2013). “In order to prevajRlaintiffs] must show both that the bankruptcy court

abused its discretion [in overruling their evidentiary objections], and that the woikgd to



[their] actual and substantial prejuditdn re Salem, 465 F.3d 767, 778 (7th Cir. 2006) (internal
guotation marks omitted). Adding to Plaintiffs’ burden is the principle tfiah ‘benchtrials,
judges routinely hear inadmissible evidence that they are presumed to idgneorenaking
decisions.” United Statesv. Reed, _ F.3d __, 2014 WL 902522, at *5 (7th Cir. Mar. 10, 2014)
(quotingHarrisv. Rivera, 454 U.S. 339, 346-47 (1981%ke also Placek v. Illinois, 546 F.2d
1298, 1304-05 (7th Cir. 1976)ndeed, even when we have held that evidence was improperly
admitted in a bench trial, we have refused to presume thatah@dge considered it in
reaching his verdict.”) Moreover, whee evidence is admitted for a limited purpose and “the
judge sits as the trier of fact, it is presumed that the judge will understand the lwasged for
the disclosure of the underlying inadmissible information and will not rely onntfoaination
for any improper purpose.Williamsv. Illinois, 132 S. Ct. 2221, 2235 (2012).

First, Plaintiffs contend that the bankruptcy caainuse & discretion in admitting
Rehtmeyer’'destimonythat “the museum couldn’t always afford to pay [the $50,000 salary].”
Doc. 7 at 26-27.Thepertinent portion of the transcrigadsas follows:

[Plaintiffs’ lawyer]: Now, what was your rate of compensation as executive
director?

[Rehtmeyer]: That's a difficult answer. It was supposed to be based on a
salary of $50,000, but the museum couldn’t always afford
to pay that, so they paid as they could.

[Plaintiffs’ lawyer]: Objection. Move to strike everything in addition to 50,000.

THE COURT: Can you ask the question again for my benefit to make sure
| understand exacthywhat was asked.

[Plaintiffs’ lawyer]: ... Your rate of compensation as director in 2010 was
50,000 per year; isn't that right?

THE COURT: If that's the question, I'm going to deny the motion to
strike. And I think there’s an ambiguity in the use of the
word rate of compensation. That could apply to rate



actually paid, it could be rate scheduled to be paidsbre—
gave an explanation.

Doc. 6-1 at 59-60.

BecauseéPlaintiffs never specified that their objection washearsay groundshey
forfeited theirability to press a hearsay argumentappeal.“To preserve an issue for appellate
review, a party must make a proper objection at trial that alerts the cdwppasing party to
the specific grounds for the objectionJnited Satesv. Linwood, 142 F.3d 418, 422 (7th Cir.
1998)(internal quotation marks omittedpignificant here;not just any objection will save an
issue for review-neither a general objection to the evidence nor a specific objection on a ground
other than the one advanced on appeal is enougid’; see also Freeland v. Enodis Corp., 540
F.3d 721, 738 (7th Cir. 2008) (applying this principle in the context of a bankruptcy appeal).

In any event, on the merits, Plaintiffs provide no basis to concludtneghbankruptcy
court almitted thetestimony in questiofor thetruth of the matter asserteeghamely,for the
proposition that the museum could ntibed to pay Rehtmeyer’salary An out-of-court
statementtiot offered to prove the truth of the matter assdrt¢de statement” inothearsay
Fed R.Evid. 801(c)2); see Jordan v. Binns, 712 F.3d 1123, 1126-27 (7th Cir. 2013). Without a
showing by Plaintiffs to the contrary, this court will presume, as it reestMlliams, 132 S. Ct.
at2235;Reed, 2014 WL 902522, at *5, that the bankruptcy court considesddmeyer’s
testimony thaSciTech Miseum “coldn’t always afford to payher salaryonly in relation to
whether SciTech hagiaid her anything as of the of her citation examination and thus to
whethershe hadntendedto conceal any SciTech income from Plaintif&e United States v.
Harper, 463 F.3d 663, 668 (7th Cir. 200@)o{ding that a lettewas properly admitted because
was not offered to prove the truth of the matter asserteiddietd “to prove its effecn [the

defendant]—that its receipt ... was strong circumstantial evidence of his guilty consgience

10



Second, Plaintiffscontend that the bankruptcy court erroneously overruled their objection

to Rehtmeyer’s testimony that Chd3ank refused to speak tetregarding the refimeing of

the Wheaton residence. Doc. 7 at 27. The pertinent portion of the transcript readsvas foll

[Rehtmeyer’s lawyer]:

[Rehtmeyer]:

[Rehtmeyers lawyer]:

[Rehtmeyer]:

[Plaintiffs’ lawyer]:

* * *

[Plaintiffs’ lawyer]:

[Rehtmeyers lawyer]:

THE COURT:

... When you were asked if you owned any real estate
by [Plaintiffs’ lawyer] in the citation proceedingpv
did youanswer that question?

| said | did not.

Okay. And why did you answer that question in that
manner?

Because we haefinanced our house, and the
mortgage was only signed in mydiand’'s nameyr so

| thought. So | thought that | did not have ownership to
the house because only he signed it. When | talked
with ChaseBank,they refused to talk to me saying that

| was not a signer. So |—

Objection and rule to strike, move to strike.

The objection is referencing things that are hearsay and
not a part of this record. Refinancing efforts, who
signed a mortgage duringthese are all based on
hearsay. And the testimony is not—doesn't—

Your Honor, | asked her why she gave me the answer
she did, whether, in fact, she refinanced. I'm asking her
belief, which goes to her intent, which is the main issue
in this case.

| agree. | will overrule the objection.

Doc. 6-1 at 112-113The testimony to which Plaintiffs objeethat Chas@ank refused to

speak to Rehtmeyer about the mortgage because she was not a signer—was ndtfadthite

truth of the matter asserted. As reflected by the court’s agreemerme¥itmeyer’s counsel’s

argument, the testimony was admitted only for thpactthat Chase Bank’s statement had

11



leading Rehtmeydp believe that she was not awner of the Wheaton propert§ee Martinez

v. McCaughtry, 951 F.2d 130, 133 (7th Cir. 1991) (“When a person’s knowledge or state of mind
is at issue, evidence that he has heard or read a statement may be relevant)eywohlieseach

of a hearsay objection.”) (internal quotation marks omitted).

Third, Plaintiffscontend thathe bankruptcyaurtimproperly admittechearsay
testimony fromRehtmeyer regarding whatbble had told her about the Wheaton propand
the Lorac & Cire stockDoc. 7 at 27.Two pertinent portions of the transcript read as follows:

[Rehtmeyer’s lawyer]: Subsequent to your citation examination on November

4th, did you have an occasion to talk with Mr. Tibble
about ownership of the home?

[Rehtmeyer]: Yes.

* * *

[Rehtmeyer’s lawyer]: Okay. And who was present during that conversation?

[Rehtmeyer]: Just Doug Tibble and myself.

[Rehtmeyer’s lawyer]: Ok. And what did he say to you and what did you say
to him?

[Plaintiffs’ lawyer]: Objection. Hearsay as to Mr. Tibble.

THE COURT: I’'m going to let her testify. Go ahead.

[Rehtmeyer]: He askednewasl sure about the ownership of the
mortgage, and | thought that | was. And he said that he
would look into it and give the record so we were clear.

[Rehtmeyer]: Doug Tibble suggested that we look into it.

[Rehtmeyer’s lawyer]: Okay. And then he told—what did he tell you
regarding how the residence was titled?

12



[Rehtmeyer]: He said the ownership was held

[Plaintiffs’ lawyer]: Objection. This is hearsay.
THE COURT: I’'m going to overrule. Go ahead.
[Rehtmeye}. He said the ownership was held in the entirety, so both

parties would therefore be owners.

* * *

He said he would obtain a copy [of the deed] for
clarification and send it to the plaintiffs’ attorney.

Doc. 6-1 at 116-117, 213-21#laintiffs’ objectionwas overruled without explanation, libere
is no indication that the bankruptcy court admittedtésgimonyfor the truth of Tibble’s out-of-
court statementsin fact,as noted above, precedent requires the copresumehat the
bankruptcy court considered the testimony only for a proper purpose—to shed light on whether
Rehtmeyer believedt hercitation examinatiothat she did not own the Wheaton property, on
herwillingness to cooperate with her lawyer to rectify her misstatement, aredateson
whether she haitended to mislead Plaintiflsbout her asset$See Williams, 132 S. Ct. at 2235.
In the other portion of the transcripted by Plaintiffs Rehtmeyer testiéd: “Mr. Tibble
said he wasn't sure that [Rehtmeyer correctly testiat the citation examination regarding her
divestiture of Lorac & Cire stock] ... and that he would rectify.it | said whatever is the
correct response is what | intend to give, to give the understanding as bestlasstood it. |
thought giving stock meant giving the company up.” Doc. 6-1 at 120-121. The trouble with
Plaintiffs’ argument is that they did not object to this testimony on hearsay ottaeryground

thus forfeiting theimrgument on appeabee Freeland, 540 F.3d at 738;inwood, 142 F.3d at

13



422. In any event, as with the other two passages, the court will presume that the tyankrupt
court considered the Rehtmeyer-Tibble conversation only as it touched on vikehtrmeyer
believed at the time of her citation examination thatheltedivestedierself ofLorac & Cire
stock and thus on whether Rehtmeyer had intended to hinder, delay, or defraud Plaihirffs wit
the meaning o 727(a)(2)(A).
Il . Plaintiffs’ Post-Trial Motion

Plaintiffs’ posttrial motion asked the court to “open the judgment if one has been
entered, take additional testimony, amend findings of fact and conclusions of lakenaw
ones, and dect the entry of a new judgmeémursuant Federal Rule of Civil Procedure 59(a)(2),
and/or for the court “to alter or amend a judgment” under Rule 59(e). Doc. 1-7 at 44-49.
Plaintiffs maintained that this relief was warranted “[i]n light of the newly disid evidence
[at trial] relating to [Rehtmeyer’s] Old Second Bank checking accountfwdgcording to
[Rehtmeyer’strial testimony, must have been opened during the penaénicg Citation
[proceedings]).”ld. at 48. Plaintiffs also requestetave to amend their complaint to add
allegations “relating to [Rehtmeyer’s] concealment of her Old Second &wdking acount.”
Ibid. The bankruptcy court denied the motion on the ground, among others, thaiapost-
affidavits from Rehtmeyer and an Old Second Bank employee, Barbara&€; @lett 1-7 at 77-
80, indisputably showed that Rehtmeyer did not open the Old Second Bank account until July
28, 2011, a month after she filed her bankruptcy petition and thus after the close ofitre citat
proceedingsmaking it impossible for Rehtmeyer baveconcealed that account during those
proceedings Doc. 6-1 at 274-276.

Plaintiffs contend on appeal that the bankruptcy cetngd in allowing Rehtmeyer to

reopen the proofs regarding the Old Second Baakuntwith affidavits that according to

14



Plaintiffs, directly contradicted her trial testimony2oc. 7 at 30-34.The cout will review the
bankruptcy cours denial of Plaintiffspostirial motionunder the abuse of discretion standard.
See LB Credit Corp v. Resolution Trust Corp., 49 F.3d 1263, 1267 (7th Cir. 1995)his court
affirms the bankruptcy court’s ruling on two grounds.

First, contrary to Plaintiffs’ submission, the pdsgl affidavits did not contradict
Rehtmeyer’s trial testimony regarding the Old Second Bank account. ftimepeportion of
thetrial transcriptreadsas follows:

[Plaintiffs’ lawyer]: Where was the new checking account that you opened?

[Rehtmeyer]: Old Second Bank.

[Plaintiffs’ lawyer]: OId?

[Rehtmeyer]: Old Second Bank.

[Plaintiffs’ lawyer]: And you had that checking account when you appeared for your]
citation on November 4, 2010; isn’t that a fact?

[Rehtmeyer]: | don’t know.

[Plaintiffs’ lawyer]: And at your citation proceeding, you denied having any checking
accounts; isn't that right?

[Rehtmeyer]: I do not have any checking accounts at the time of the deposition
or the— forgot what it's called. Citation.

[Plaintiffs’ lawyer]: That’s what you said during the citation; isn’t that right?
[Rehtmeyer]: That was correct.
Doc. 6-1 at 72-73Rehtmeyethus did not anhit at trial that she had an Old Secdwhk
accouniat the time of the citation examinatiomo the contrary, Rehtmeyer testified tehe did
not know whether she had the Old Second Basdount at thaime. This isnot inconsistent
with theaffidavits which averred thaRehtmeyedid not operherOld Second Bankccount

until after thecitation proceedings concluded.

15



Secoml, even if the affidavits were somehow inconsistent viRéshtmeyer’grial
testimony, the bankruptcy court did not abuse its discratioenying Plaintiffs’postirial
motionbased on the incontestable evidepeesentedn Collette’saffidavit. Doc. 1-7at 7981.
Collettewas“familiar with the records maintained by the bank in connection with customer
accounts and thecords created whean account is opened,” ahdd“personal knowledge of
the bank’s procedures for creating and maintaining these recoddst 79-80.Collette rama
thoroughelectronic searcbf bank recordand attached a documesttowing that Rehtmeyer’s
only account with Old Second Bank was opened on July 28, 2011, a montiealiankruptcy
petitionwas filed Id. at 80-81. The bankruptcy court cannot be faulted for relying on this
indisputablesvidence in concluding that, regardless of Rehtmeyer’s testimony athadids
not have an account with Old Second Bank during the pendency afai@engroceedings, and
thus could not have concealed that account from Plaint#fglering futile any further
proceedings in the bankruptcy case regarding that account.

ok *

For the foegoing reasons, theourt affirms thébankruptcy court’'slenial of Plaintiffs’

objection to Rehtmeyer’s discharge in bankruptcy under 8§ 727(a)(2)(Ajsadehial of

Plaintiffs’ posttrial motion

March24, 2014 <J ! ;

United States District Judge
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